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COURT  OF  APPEAL 


AND  IN  THE 

HIOH  COURT  OF  JUSTICE  FOR  ONTARIO. 

[IN  THE  COURT  OF  APPEAL.] 

St.  Mary’s  Creamery  Co.  y.  Grand  Trunk  Railway  Co. 


Railway — Shipping  Bill — Bill  of  Lading — Condition  Requiring  Insurance — 

Breach  of— Loss  of  Goods — Negligence — Railway  Act,  51  Viet.  ch.  29,  sec. 

21f6  (D.). 

Under  sec.  246  of  the  Dominion  Railway  Act,  51  Viet.  ch.  29  (D.),  a railway 
company  is  precluded  from  setting  up  a condition  endorsed  on  a bill  of 
lading  relieving  the  company  from  liability  for  damage  sustained  to  goods 
while  in  transit,  where  damage  is  occasioned  through  negligence. 
Consignors,  by  their  shipping  bill,  agreed  to  insure  the  goods  to  be  shipped, 
the  railway  company  being  thereby  subrogated  to  consignors’  rights  in  case 
of  loss,  and  a condition  of  the  bill  of  lading  given  by  the  railway  company 
on  the  shipment  of  goods,  required  the  consignors  to  effect  an  insurance 
thereon,  which  in  case  of  loss  or  damage,  the  company  were  to  have  the 
benefit  of: — 

Held,  that  the  contract  being  one  for  total  exemption  from  liability,  where,  as 
here,  the  damage  to  the  goods  was  occasioned  by  negligence,  the  defendants 
were  precluded,  under  the  above  section,  from  setting  up  the  breach  of  such 
condition  as  a ground  of  relief  from  liability. 

Judgment  of  Meredith.  J. , 5 O.L.R.  742,  affirmed. 

Vogel  v.  Grand  Trunk  R.  W.  Co.  (1885),  11  S.C.R.,  followed. 

Robertson  v.  Grand  Trunk  R.  W.  Co.  (1895),  24  S.C.R.  611,  distinguished. 

This  was  an  appeal  from  the  judgment  of  Meredith,  J.,  at 
the  trial,  reported,  5 O.L.R.  742. 

The  plaintiffs  shipped  a quantity  of  butter  by  the  defen- 
dants’ railway,  and,  by  the  shipping  bill  agreed  to  insure  the 
goods  so  shipped,  the  railway  company  to  be  subrogated  to  the 
consignors’  rights  in  case  of  loss ; and  by  one  of  the  con- 
ditions of  the  bill  of  lading  given  by  the  railway  company  on 
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the  shipment  of  the  goods,  the  consignor  was  also  required  to 
effect  an  insurance  thereon,  which  in  case  of  loss  or  damage, 
the  company  were  to  have  the  benefit  of ; and  for  the  failure 
to  effect  such  insurance  the  company  was  to  be  relieved  from 
liability. 

By  sec.  246  of  the  Dominion  Railway  Act,  51  Viet.  ch.  29  (D.), 
it  is  provided,  that  where  the  damage  to  goods  is  occasioned  by 
the  negligence  of  a railway  company,  the  company  is  precluded 
from  setting  up  a condition  endorsed  on  a bill  of  lading  re- 
lieving the  company  from  liability  for  damages  so  sustained. 

The  additional  facts,  so  far  as  material,  are  set  out  in  the 
judgment  of  the  trial  Judge. 

The  learned  Judge  having  found  in  favor  of  the  plaintiffs, 
the  defendants  appealed  to  the  Court  of  Appeal. 


On  December  7th,  1903,  the  appeal  was  argued  before 
Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 


Walter  Gassels , K.C.,  and  W.  R.  Riddell,  K.C.,  for  the 
appellants.  The  question  depends  on  the  construction  to  be 
placed  on  sub-sec.  3 of  sec.  246  of  the  “ Railway  Act.”  The 
learned  Judge  was  of  the  opinion  that  the  bill  of  lading  con- 
tained the  contract  between  the  parties,  and  in  this  he  is  no 
doubt  correct,  but  he  is  in  error  as  to  the  effect  he  has  given 
to  sub-sec.  3.  That  section  only  applies  to  unilateral  contracts, 
such  as  notices,  conditions  and  declarations,  and  not  to  bilateral 
contracts  such  as  the  one  here.  This  is  the  distinction  between 
the  shipping  bill  and  the  bill  of  lading.  The  former  is  a public 
document  containing  certain  conditions,  etc.,  while  the  latter  is 
a special  contract  between  the  parties : Schouler  on  Carriers, 
p.  54.  This  is  very  plainly  pointed  out  in  Browne  & Theobald 
on  Carriers,  at  p.  4,  where  the  Imperial  Acts  1 Wm.  IV.  ch.  38,  and 
17  & 18  Viet.  ch.  31  are  discussed.  See  also  Price  and  Union 
Lighterage  Co.  (1904),  20  Times  L.R.  177,  [1904,]  1 K.B.  412  ; 
Glengoil  Steamship  Co.  v.  Pillcington  (1897),  28  S.C.R.  146  ; 
Taylor  v.  Grand  Trunk  R.W.  Co  (1902),  4 O.L.R.  357  ; Amer. 
& Eng.  Encyc.  of  Law,  Vol.  5,  tit.  Carriers.  This  however  is 
not  a question  of  negligence  at  all.  It  is  one  of  insurance. 
The  case  of  Vogel  v.  Grand  Trunk  R.W.  Co.  (1885),  11  S.C.R 
612,  does  not  therefore  apply;  and  it  is  practically  overruled 
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by  the  case  of  The  Queen  v.  Grenier  (1899),  30  S.C.R.  42.  The 
case  which  governs  here  is  Robertson  v.  Grand  Trunk  R.  W. 
Co.  (1894),  24  S.C.R.  611.  There  it  is  laid  down  that  the 
company  can  limit  its  liability  to  a specified  amount,  and  this 
is  what  has  been  done  here.  The  company  have  limited  their 
liability  by  the  amount  of  the  insurance,  and  the  damages 
would  be  reduced  by  that  amount.  See  also  Leduc  & Co.  v. 
Ward  (1888),  20  Q.B.D.  483. 

Idington,  K.C.,  for  the  respondents.  The  case  of  Vogel  v. 
Grand  Trunk  R.W.  Co.  11  S.C.R.  612,  clearly  applies  and  has 
been  in  no  way  overruled  by  the  case  of  The  Queen  v.  Grenier , 
30  S.C.R.  42.  The  defendants’  contention  therefore  cannot 
prevail.  This  case  is  quite  distinguishable  from  Robertson  v. 
Grand  Trunk  R.W.  Co.,  24  S.C.R.  611.  There  no  attempt  was 
made  to  escape  liability  in  toto.  The  horse  was  only  received 
for  carriage  at  a specified  value,  and  the  contract  was  that 
the  liability  should  only  be  to  that  amount ; and  the  Court  held 
that  the  company  could  validly  make  such  a contract,  but  that 
in  no  way  interferes  with  what  is  laid  down  in  the  Vogel  case, 
that  the  company  cannot  make  a contract  whereby  they  can 
escape  total  liability  where  there  is  negligence.  The  condition 
as  to  insurance  is  an  attempt  to  bring  themselves  within  the 
Robertson  case,  but  it  has  not  that  effect.  There  never  was 
however  any  intention  to  insure  while  the  goods  were  in 
transit  by  the  defendants’  railway.  All  that  it  was  intended 
to  do  was  to  effect  a marine  insurance,  the  company  that  the 
insurance  was  effected  with  being  merely  a marine  insurance 
company,  and  the  insurance  was  not  actually  effected  until  the 
the  following  day  when  the  goods  had  been  destroyed.  The 
consignors  also  would  not  be  able  to  effect  such  an  insurance  as 
the  defendants  now  contend  for,  for  there  is  no  company  here 
which  insures  against  risks  of  this  kind.  There  is  no  distinc- 
tion between  the  shipping  bill  and  the  bill  of  lading.  They 
both  constitute  contracts  between  the  parties.  The  plaintiffs 
had  the  right  to  have  the  goods  delivered  to  them  at  the 
termination  of  the  land  carriage. 

April  18.  Osler,  J.A.  : — I think  that  the  appeal  should 
be  dismissed.  To  my  mind  the  defence  is  met  by  our  decision 
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in  Vogel  v.  Grand  Trunk  R.W.  Co.  (1884),  10  A.R.  162, 
affirmed  by  the  Supreme  Court  of  Canada,  11  S.C.R.  612. 
And  see  Cobban  v.  Canadian  Pacific  R.W.  Co.  (1896),  23  A.R. 
115.  The  case  of  Robertson  v.  Grand  Trunk  R.W.  Co.  (1894), 
21  A.R.  204,  24  S.C.R.  611,  stands  upon  the  distinct  ground 
of  estoppel  as  in  MCance  v.  London  and  North  Western  R.W. 
Co.  (1861),  7 H.  & N.  477,  and  is  not  in  conflict  with  the  Vogel 
case.  On  this  branch  of  the  case  at  bar  I refer,  without  repeat- 
ing it,  to  what  I have  said  in  former  cases  on  the  subject,  and 
adopt  and  agree  with  the  language  of  my  learned  brother  Mere- 
dith, J.,  in  the  judgment  below. 


Maclennan,  J.A.  : — I am  of  opinion  that  our  judgment 
should  be  for  the  respondents. 

In  the  case  of  Vogel  v.  Grand  Trunk  R.W.  Co .,  11  S.C.R. 
612,  it  was  decided  that  the  enactment  which  declares  that  a 
railway  company  shall  be  subject  to  an  action  for  negligence  on 
the  carriage  of  goods,  and  shall  not  be  relieved  therefrom  by  any 
notice,  condition,  or  declaration,  applied  to  a shipping  note 
signed  by  the  shipper  containing  a stipulation  that  the  owner 
of  animals  undertakes  all  risks  of  loss,  injury,  damage,  etc.,  in 
loading,  etc.  The  case  in  effect  decided  by  a majority  of  the 
Court  that  the  prohibition  applied  to  conditions  or  declarations 
contained  in  a contract,  as  well  as  to  public  or  general  notices. 

In  the  case  of  Robertson  v.  The  Grand  Trunk  R.  W.  Co.,  24 
S.C.R.  611,  it  was  held  competent  to  the  parties  to  contract  for 
a limited  sum  as  the  amount  to  be  recovered  even  in  a case  of 
damage  arising  from  negligence.  The  distinction  made  was 
between  a contract  from  exemption  from  all  liability  and  one 
fixing  or  limiting  the  amount  of  damages  beyond  which  no 
claim  could  be  made  or  recovered  in  any  case  whatever,  includ- 
ing cases  of  negligence. 

The  contract  in  the  present  case  does  not  expressly  exempt 
the  defendants  from  all  liability.  If  it  did,  then  on  the 
authority  of  Vogel’s  case  the  exemption  would  be  void.  What 
it  does  is  to  provide  for  indemnity  to  the  carrier  by  means  of 
insurance  to  be  effected  by  the  shipper.  He  must  insure  the 
property,  and  in  case  of  any  loss  for  which  the  railway 
is  liable  it  is  to  be  entitled  to  the  benefit  of  it  in  estimating  the 
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damages  to  be  paid  to  the  shipper,  and  there  is  to  be  no 
subrogation  in  favour  of  the  insurer  against  the  railway. 

The  respondents  contend  that  the  stipulation  is  void  as 
being  substantially  a contract  for  complete  indemnity,  and 
therefore  as  void  as  if  it  was  an  exemption  in  express  terms 
I think  that  is  its  real  character,  and  that  it  is  an  agreement 
for  complete  exemption.  The  insurance  is  to  be  at  the  expense 
of  the  shipper.  To  be  effectual  it  must  be  for  the  full  value  of 
the  goods,  and  must  be  against  all  possible  kinds  of  risk  for 
which  the  railway  would  be  liable,  that  is,  risks  from  the 
negligence  of  the  company  and  its  servants.  The  obligation 
is  expressly  confined  to  risks  for  which  the  company  would  be 
liable.  Subrogation  is  expressly  excluded.  Therefore  it  is  a 
contract  for  complete  indemnity  or  in  other  words  for  com- 
plete exemption  from  liability.  The  shipper  must  either  find 
some  sufficient  company  or  person  to  insure  him  against  the 
risks  in  question  or  be  his  own  insurer  and  assume  the  risks 
himself.  The  plaintiffs  did  not  insure,  and  the  contention  is 
that  they  did,  therefore,  assume  the  risk  themselves,  and 
having  done  so  cannot  recover. 

The  stipulation  in  question  was  expressly  confined  to  the 
risks  of  land  carriage,  and  so  the  insurance  with  the  Baden 
Company,  and  which  was  cancelled,  being  marine  insurance  for 
the  ocean  carriage,  has  no  bearing  on  the  case. 

It  is  not  easy  to  see  how  or  where  insurance  such  as 
stipulated  for  here  could  be  procured.  It  is  conceivable  a 
company  or  individuals  might  be  found  who  would  be  willing 
to  insure  against  the  risks  in  question.  Fire  insurance  might 
be  procured  readily  enough,  but  it  is  not  shewn  how  or  where  or 
whether  at  all  insurance  could  he  procured  against  collision, 
such  as  caused  the  damage  in  question,  and  yet  the  stipulation 
requires  the  shipper  to  effect  such  insurance  to  the  full  value  of 
the  goods,  for  no  doubt  insurance  to  a quarter  or  half  the  value 
would  be  no  compliance. 

If  this  contract  had  in  terms , provided  that  in  case  of 
neglect  to  insure  the  railway  company  would  be  wholly  exempt 
from  liability  it  is  clear  that  provision  would  be  void  on  the 
authority  of  the  Vogel  case ; and  the  contention  of  the  defen- 
dants is  that  such  a provision  is  implied  and  gives  them  absolute 
freedom  from  liability. 
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For  these  reasons  I am  of  opinion  that  the  stipulation  for 
insurance  is  substantially  one  relieving  the  appellants  from  the 
action  given  by  the  statute  and  is  therefore  void,  as  decided  in 
the  Vogel  case,  and  that  the  appeal  ought  to  be  dismissed. 

G arrow,  J.A.  : — The  whole  contest  between  the  parties 
arises  out  of  the  defendants’  contention  that  under  the  contract 
for  the  carriage  of  the  goods  in  question  the  plaintiffs  were 
bound  to  insure  for  defendants’  benefit  against  the  loss  which 
occurred,  such  loss  having  admittedly  been  caused  by  the 
negligence  of  the  defendants’  servants. 

The  defendants  base  their  contention  upon  clause  13  of  the 
shipping  bill  signed  by  the  plaintiffs  and  clause  8 of  the  bill  of 
lading  signed  by  the  defendants  on  receipt  of  the  goods.  Both 
clauses  are  set  out  in  the  former  report  and  need  not  be 
repeated.  The  learned  Judge  held  that  the  bill  of  lading 
contained  the  final  contract  between  the  parties,  in  which 
conclusion  I agree,  although  I think  the  result  would  be  the 
same  if  clause  13  of  the  shipping  bill  could  also  be  incorporated 
into  the  contract. 

The  learned  Judge  held  that  the  plaintiffs’  goods  were 
prima  facie  insured  under  the  policy  in  the  Baden  Marine 
Insurance  Company  (afterwards  cancelled).  A careful  perusal 
of  the  policy  leaves  me  inclined  to  doubt  this  conclusion.  But 
it  is  not  really  a matter  of  any  moment.  If  the  plaintiffs  were 
bound  by  the  contract  to  insure  for  defendants’  benefit  it  is 
beyond  question  that  they  did  not  do  so,  and  the  only  important 
question  is,  therefore,  as  to  their  alleged  liability  to  insure. 

The  learned  Judge  in  his  very  careful,  and  if  I may  be 
allowed  to  say  so,  able  judgment,  relieved  the  plaintiffs  upon 
two  grounds  each  equally  fatal  to  the  defence  : 1st.  That  the 
loss  which  actually  occurred  did  not  fall  within  the  terms  of 
the  contract  to  insure.  2nd.  That  even  if  it  did,  the  plaintiffs 
were  relieved  because  the  defendants  could  not  in  that  way 
relieve  themselves  from  the  consequences  of  their  own  negligence. 

The  second  ground  evidently  depends  for  its  foundation 
upon  the  law  as  declared  in  Vogel  v.  The  Grand  Trank  R.  W. 
Co .,  11  S.C.R.  612.  That  case,  although  remarked  upon 
adversely  by  Sir  Henry  Strong,  C.J.,  in  The  Queen  v.  Grenier , 
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30  S.C.R.  42,  at  p.  53,  must  still  be  regarded  as  an 
authority  binding  upon  this  Court,  and  it  may  be,  as  the  learned 
Judge  has  held,  that  the  principle  of  that  decision  is  wide 
enough  to  make  futile  the  defendants’  attempt  to  escape  from 
the  consequences  of  their  own  negligence  in  the  manner  proposed. 

But  it  is  obvious  that  either  ground  is  quite  sufficient.  And 
agreeing  as  I do  with  the  result,  I prefer  to  rest  my  opinion 
upon  the  first  rather  than  the  second  of  the  two. 

The  clause  in  the  bill  of  lading  respecting  insurance  is  of 
course  by  way  of  exemption  from  liability.  The  proper 
construction  of  such  a clause  has  been  recently  determined  in 
England  in  the  Court  of  Appeal  in  the  case  of  Price  v.  Union 
Lighterage  Co.,  [1904]  20  Times  L.R.  177,  and  [1904]  1 K.B.  412, 
a case  referred  to  in  the  judgment  of  the  learned  Judge  at  the 
trial,  but  not  then  heard  in  appeal.  The  words  there  in  question 
were  : “ The  rates  charged  by  us  are  for  conveyance  only,  and 
we  will  not  be  liable  for  any  loss  of,  or  damage  to,  goods  which 
can  be  covered  by  insurance.  The  terms  of  the  marine  or  other 
policy  should  stipulate  that  insurance  is  effected  without 
recourse  to  lighterman.”  And  the  principle  of  construction 
laid  down  by  the  Court  as  well  established  by  authority,  is  that 
where  an  exemption  clause  in  contracts  of  this  class  is  capable 
of  two  constructions,  one  of  which  would  exempt  the  carrier 
where  there  was  no  negligence  on  his  part  and  the  other  would 
exempt  him  even  where  there  was  negligence  on  his  part,  the 
rule  was  that  he  was  not  to  be  exempt  for  loss  by  negligence, 
and  the  lighterman  was  held  liable  for  loss  caused  by  the 
negligence  of  his  servants,  there  having  been  no  insurance. 

The  rule  so  laid  down  is,  I think,  applicable  in  the  present 
case.  The  contract  to  insure,  assuming  it  to  be  legal  and  binding 
on  the  plaintiffs,  ought  not,  in  the  absence  of  express  words,  to 
be  held  to  include  an  insurance  against  the  defendants’  own 
negligence.  It  receives  its  full  and  proper  force  and  application 
in  the  case  of  losses  other  than  those  arising  from  negligence, 
and  for  which  other  losses  the  company,  as  a common  carrier, 
would  be  liable,  even  without  negligence. 

An  additional  reason  for  this  conclusion,  if  additional  reason 
is  necessary,  might  be  found  perhaps  in  this,  that  there  is 
nothing  in  the  case  to  shew  that  such  a loss  as  actually 
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happened  can  in  the  usual  course  of  business  be  insured  against. 
That,  I think,  was  a question  of  fact  to  be  established  by 
evidence  of  which  there  is  none.  The  Court  is  not,  in  my 
opinion,  at  liberty  to  assume  as  matter  of  judicial  notice  that  it 
is  a matter  of  course  for  insurance  companies  to  insure  against 
loss  by  collision  upon  a railway.  The  covenant  or  agreement 
to  insure  would  be  limited  to  such  insurance  as  is  obtainable  in 
the  ordinary  course  of  business  from  the  ordinary  insurance 
companies,  and  upon  their  usual  policies  in  such  a case,  which 
may  or  may  not  cover  and  include  such  a loss  as  we  have  here, 
and  the  burden  was  upon  the  defendants  to  shew  that  they 
would  : The  Titania  (1883),  19  Fed.  R.  101. 

For  the  reasons  which  I have  given,  I think  the  appeal  fails 
and  should  be  dismissed  with  costs. 

Moss,  C.J.O , and  Maclaren,  J.A.  concurred. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Black  v.  The  Imperial  Book  Company  et  al. 


Copyright — Foreign  Reprints — Notice  to  English  Commissioners  of  Customs — 
Entry  at  Stationers'1  Hall — Copyright  in  Encyclopaedia — Primd  facie  Evidence 
of  Copyright — Imperial  Acts  in  force  in  Canada — Imperial  Acts  5 & 6 Vic., 
ch.  45,  secs.  17,  18,  19.  39  & 40  Viet.  ch.  36,  sec.  152. 

Section  152  of  the  Imperial  Customs  Act,  1876,  39-40  Viet.,  ch.  36,  requir- 
ing notice  to  be  given  to  the  Commissioners  of  Customs  of  copyright,  and  of 
the  date  of  its  expiration,  is  not  in  force  in  this  country,  notwithstanding 
the  statement  to  the  contrary  in  the  note  to  Table  IV.  of  the  appendix  to 
vol.  3 of  the  R.S.O. , 1897.  That  statement  is  no  part  of  the  enactment  of 
the  Legislature,  but  is  intended  merely  as  a reference,  so  that  the  Imperial 
Copyright  Act  of  1842,  5 & 6 Viet.  ch.  45,  is  left  to  its  full  operation. 

Garrow  and  Maclaren,  JJ.A.,  dissenting. 

Smiles  v.  Belford  (1877),  1 A.R.  436,  followed. 

A certified  copy  of  the  entry  at  Stationers’  Hall  of  an  encyclopaedia  is  primd 
facie  evidence  of  proprietorship  under  secs.  18  and  19  of  the  Act  of  1842,  and 
it  is  not  necessary  for  such  primd  facie  case  to  prove  the  facts  whereby  such 
sections  are  made  conditions  precedent  to  the  vesting  of  the  copyright  in  one 
who  is  not  the  author. 

An  agreement  in  writing,  whereby  the  plaintiffs,  for  value,  gave  certain  other 
persons  the  right  to  print  and  sell  a work  at  not  less  than  certain  fixed 
prices  for  the  remainder  of  the  term  of  the  copyright,  except  the  last  four 
years  thereof,  and  under  which  the  plates  used  in  printing  were  delivered 
over,  which,  with  all  unsold  copies,  were  to  be  redelivered  on  the  expiry  of 
the  agreement,  and  in  which  it  was  agreed  not  to  announce  the  publication 
of  another  edition  before  such  last  mentioned  period,  expressly  reserving  the 
copyright  to  the  plaintiffs,  was  held  to  be  a license,  and  not  an  assignment, 
and  so  not  to  require  registration  under  sec.  19  of  the  Imperial  Act,  5 & 6 
Viet.  ch.  45. 

Judgment  of  Street,  J. , affirmed,  with  variation. 


This  was  an  appeal  by  the  defendants,  The  Imperial  Book 
Company,  from  the  judgment  of  Street,  J.,  at  the  trial. 

The  action  was  by  the  proprietors  of  the  copyright  in  the 
9th  edition  of  the  Encyclopaedia  Britannica,  and  the  licensees  of 
exclusive  rights  of  sale,  to  restrain  alleged  infringements  of  the 
copyright  by  the  importation  and  sale  of  an  edition  printed  in 
the  United  States. 

The  facts  and  arguments,  as  far  as  material,  are  set  out 
in  the  judgment  appealed  from,  reported  5 O.L.R.  184. 

On  October  7th,  1903,  the  appeal  was  argued  before  Moss, 
C.J.O.,  Osler,  Maclennan,  Garrow  and  Maclaren,  JJ.A. 

W.  E.  Raney  and  J.  Hales,  for  the  appellants. 

Walter  Barwick,  K.C.,  and  J.  H.  Moss,  for  the  respondents. 


1904 
April  19 
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April  19.  Moss,  C.J.O. : — I agree  with  the  conclusions  of 
the  judgment  about  to  be  read  by  my  brother  Maclennan. 
He  has  set  forth  the  grounds  and  stated  the  reasons  for  his 
conclusions  so  fully,  and,  to  my  mind,  so  satisfactorily,  that 
any  further  discussion  of  them  on  my  part  would  seem  wholly 
superfluous  and  unnecessary. 

The  main,  if  not  the  only,  difficulty  in  the  disposition  of  the 
appeal  arises  upon  the  question  as  to  the  application  of  the 
Imperial  Customs  Consolidation  Act  of  1876.  If  sec.  152  of 
that  Act  applies  to  Canada,  it  no  doubt  has  an  important  bear- 
ing on  the  plaintiffs’  rights  in  this  action. 

But  sec.  152  undoubtedly  forms  part  of  the  Customs  Act. 
Being  so,  I do  not  perceive  how  it  is  to  be  separated  from  the 
other  provisions  of  the  Act  so  as  to  take  it  out  of  the  operation 
of  sec.  151,  read  in  connection  with  the  declaration  of  the 
interpretation  clause,  sec.  284,  that  the  words  “ Customs  Acts  ” 
when  used  in  the  Act  are  to  mean  and  include  “ this  ” — i.e .,  the 
Customs  Consolidation  Act — “ and  all  or  any  other  Acts  or  Act 
relating  to  the  Customs.” 

Section  151  provides  that  “ the  Customs  Acts  shall  extend 
to  and  be  of  full  force  and  effect  . . . except  as  to  any 

such  possession  as  shall  by  local  Act  or  ordinance  have  pro- 
vided, or  may  hereafter  with  the  sanction  and  approbation  of 
Her  Majesty  and  her  successors,  make  entire  provision  for  the 
management  and  regulation  of  the  Customs  of  any  such 
possession  . . .” 

What  is  required  in  order  that  the  exception  shall  apply  to 
a British  possession  abroad  ? 

It  is  that  before  the  enactments  of  the  Customs  Act  became 
law  such  possession  had  provided,  or  that  thereafter  with  the 
sanction  and  approbation  of  the  Sovereign  it  shall  make  entire 
provision — for  what  ? For  the  management  and  regulation  of 
its  customs. 

It  is  nowhere  said  that  it  is  when  a British  possession  has 
provided  or  made  entire  provision  for  the  protection  of  the 
owners  of  copyrights,  or  has  otherwise  dealt  with  the  subject  of 
copyright,  that  the  exception  is  to  take  effect. 

I fail  to  find  in  the  Act  any  language  to  warrant  the  con- 
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tention  that  the  application  of  the  exception  is  dependent  upon 
legislative  provision  in  respect  of  copyright. 

It  seems  clear  to  me  that  Canada  comes  within  the 
operation  of  sec.  151.  It  follows,  therefore,  that  sec.  152  does 
not  apply,  and  sec.  17  of  the  Copyright  Act  of  1842  is  left  to 
its  full  operation. 

It  may  be  observed  that,  as  stated  in  the  prefatory  note  to 
part  IV.  of  the  appendix  to  vol.  III.  of  the  Revised  Statutes  of 
Ontario,  1897,  the  table  is  not  to  be  considered  as  exhaustive  or 
exclusive.  Neither  is  it  conclusive.  It  is  intended  for  refer- 
ence only.  It  forms  no  part  of  the  enactments  of  the 
Legislature,  and  does  not  bind  even  those  who  were  responsible 
for  its  preparation. 

In  my  opinion,  the  appeal  should  be  dismissed,  subject  to 
the  slight  variation  in  the  form  of  the  judgment  suggested  by 
my  brother  Maclennan. 
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Osler,  J.A. : — I agree  in  dismissing  the  appeal,  for  the 
reason  given  in  the  judgment  of  my  learned  brother  Maclennan, 
which  I have  had  an  opportunity  of  reading. 

Maclennan,  J.  A. : — The  first  question  in  this  appeal  is 
whether  the  Imperial  Copyright  Act,  5 & 6 Yict.  ch.  45,  is  in 
force  in  Canada,  and  I agree  with  my  brother  Street  that  the 
question  is  settled  in  the  affirmative  by  the  judgment  of  this 
Court  in  Smiles  v.  Belford  (1877),  1 A.R.  436. 

It  was  argued  that  the  effect  of  several  subsequent  decisions 
of  the  Privy  Council  on  the  construction  of  the  British  North 
America  Act  had  in  effect  overruled  that  case,  but  I do  not 
think  so. 

I also  agree  with  the  conclusion  arrived  at  by  my  learned 
brother  at  the  trial  on  the  sufficiency  of  the  copy  of  the  certifi- 
cate of  registration  as  evidence  of  copyright ; and  he  has  so 
fully  stated  the  reasons  which  support  that  conclusion  that  it  is 
not  necessary  to  add  anything  on  my  part. 

It  was  objected  before  us  that  inasmuch  as  at  the  time  of 
registration  only  the  first  volume  of  the  Encyclopedia  had  been 
completed,  sec.  19  of  the  Act  required  that  the  proprietors 
should  have  specified  that  the  first  publication  referred  to  was 


12 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1904 

Black 

v. 

Imperial 
Book  Co. 

Maclennan, 

J.A. 


that  of  the  first  volume.  It  is  proved  as  a fact  that  at  the  time 
of  registration  only  the  first  volume  had  been  published,  and 
the  entry  is  in  the  precise  form  prescribed  by  the  statute.  The 
entry  is:  “Date  of  first  publication,  January  30th,  1875.”  The 
first  publication  could  not  be  of  anything  else  than  that  of  the 
first  volume,  and  the  omission  to  mention  the  first  volume 
specifically  could  not  mislead  any  one.  I,  therefore,  think 
there  was  a sufficient  compliance  with  the  requirement  of  the 
statute,  and  that  the  objection  of  want  of  registration  ought  not 
to  prevail. 

The  next  question  is  whether  the  agreement  between  the 
Messrs.  Black  and  their  co-plaintiffs,  the  Clark  Company, 
Limited,  dated  the  21st  February,  1899,  is  an  assignment  of 
the  copyright,  by  reason  whereof  the  Messrs.  Black  would  be 
disqualified  from  suing  in  respect  of  anything  done  after  it  was 
made,  and  the  Clark  Company  would  be  equally  disqualified 
under  sec.  24  of  the  Act  for  want  of  registration  of  the 
assignment. 

I am  of  opinion  that  the  agreement  in  question  is  not  an 
assignment,  but  a mere  personal  license.  It  relates  to  two 
distinct  subjects : to  the  Encyclopaedia  Britannica  and  also  to 
what  is  called  the  Times  Supplement  of  the  same  Encyclopaedia. 
As  to  the  Encyclopaedia,  it  merely  grants  a right  of  exclusive 
publication  and  sale,  with  the  use  of  the  plates  from  which  it 
was  printed,  for  a limited  time,  several  years  short  of  the  legal 
term  of  the  copyright.  The  price  at  which  the  work  is  to  be 
sold  is  restricted,  and  at  the  end  of  the  term  the  plates  are  to 
be  returned,  and  any  unsold  volumes  are  to  be  delivered  to  the 
Messrs.  Black.  It  is  also  provided  that  the  Clark  Company 
may,  on  terms  of  indemnity,  prosecute  actions  for  infringement, 
or  otherwise,  in  the  name  of  the  Messrs.  Black.  There  are 
other  special  restrictions  agreed  to  by  the  company,  in  the 
exercise  of  the  rights  and  privileges  granted  to  them.  The 
provisions  relating  to  the  Encyclopaedia  are  very  different  from 
those  relating  to  the  Supplement.  As  to  the  latter,  it  is 
expressly  declared  that  as  between  the  parties  the  copyright  is 
to  belong  to,  and  to  be  deemed  to  be  vested  in,  the  company. 
The  present  action  concerns  the  Encyclopaedia  alone,  and  has  no 
reference  to  the  Times  Supplement,  and  having  regard  to  the 
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terms  of  the  agreement,  and  to  the  authorities  cited  in  the 
judgment,  I think  that  on  this  point  also  it  is  right. 

It  being  clear,  then,  that  the  Messrs.  Black  are  the  pro- 
prietors of  the  copyright,  and  the  Clark  Company  being  their 
licensees,  they  properly  join  in  this  action  to  restrain  what  is 
alleged  to  be  an  infringement  on  the  part  of  the  defendants. 

That  alleged  infringement  is  the  importation  from  the 
United  States  of  copies  of  the  Encyclopaedia,  printed  in  that 
country,  for  sale  in  Canada. 

The  fact  is  not  disputed,  but  it  is  contended  that  the  plain- 
tiffs cannot  succeed  for  want  of  compliance  with  sec.  152  of  the 
Imperial  Customs  Consolidation  Act,  39  & 40  Viet.  ch.  36,  by 
giving  the  notice  to  the  commissioners  of  customs  prescribed 
by  that  section. 

The  section  prohibits  the  importation  into  the  British 
possessions  abroad  of  any  copyright  books  printed  or  reprinted 
in  any  other  country  than  the  United  Kingdom,  but  provides 
that  no  such  importation  shall  be  prohibited  unless  the  pro- 
prietor shall  have  given  notice  in  writing  to  the  commissioners 
of  customs  that  such  copyright  subsists  and  states  thereon  the 
date  when  the  copyright  is  to  expire.  It  then  requires  that 
the  commissioners  shall  transmit  to  the  ports  in  the  British 
possessions  abroad  lists  of  copyright  books  so  notified  to  them. 

This  section,  if  applicable  to  Canada,  would  have  been  a 
complete  answer  to  the  defence  if  the  required  notice  had  been 
given.  A notice  was  in  fact  given,  but  it  was  fatally  defective 
in  stating  an  erroneous  date  for  the  expiration  of  the  copyright. 

The  plaintiffs,  however,  contend  that  sec.  152  is  not  in 
force  in  Canada,  and  my  learned  brother  has  held  that  to  be  so, 
inasmuch  as  Canada  has  control  of  its  own  customs,  and  is 
excepted  from  the  operation  of  sec.  152  by  the  provisions  of 
sec.  151  of  the  same  Act. 

Section  151  declares  that  “ the  Customs  Acts  shall  be  in 
force  in  all  the  British  possessions  abroad  excepting  . . . 

as  to  any  such  possession  as  shall  by  local  Act  or  ordinance 
have  provided  with  the  sanction  and  approbation  of  Her 
Majesty  . . . for  the  management  and  regulation  of  the 

customs  of  such  possession.” 
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Before  and  at  the  time  this  Act  was  passed,  Canada  had  for 
many  years,  with  the  sanction  and  approbation  of  Her  Majesty, 
provided  for  the  management  and  regulation  of  its  customs, 
and  to  my  apprehension  it  is  clear  that  sec.  151  means  to  say 
that  this  Act,  being  a Customs  Act,  Canada  is  excepted  from 
its  operation.  It  is  argued  that  sec.  152  is  not  a Customs  Act 
but  a Copyright  Act,  inasmuch  as  it  regulates  the  importation 
of  reprints  of  copyright  works,  and  that,  therefore,  its  applica- 
tion is  not  withheld  from  Canada.  It  is  also  argued  that 
if  sec.  152  be  a Customs  and  not  a Copyright  Act,  sec.  17  of 
the  Copyright  Act  is  also  a Customs  Act  for  the  same  reason, 
and  is  withheld  from  application  to  Canada  by  sec.  151,  in 
which  case  importation  would  no  longer  be  illegal.  I cannot 
agree  with  either  of  these  contentions.  The  Copyright  Act, 
sec.  17,  made  full  and  minute  provision  against  importation  for 
sale  or  hire  into  the  United  Kingdom,  or  any  other  part  of  the 
British  dominions,  of  foreign  reprints,  under  penalties  and 
forfeiture,  and  provided  that  they  might  be  seized  and 
destroyed  by  any  officer  of  customs  or  excise.  This  enactment 
would  not  be  affected,  but  would  still  remain  in  force  even  if 
the  Customs  Acts  were  all  repealed.  The  only  effect  of  such  a 
repeal  would  be  that  there  might  be  no  officer  of  customs  to 
make  a seizure,  but  that  might  still  be  done  by  an  officer  of 
excise.  Although,  therefore,  sec.  17  gives  certain  powers  to, 
and  imposes  certain  duties  upon,  officers  of  customs,  that  does 
not  make  that  section  a Customs  Act  within  the  definition  in 
sec.  284  of  the  expression  “ The  Customs  Acts  ” used  in  sec.  151. 
So,  no  more  is  sec.  152  a Copyright  Act,  nor  less  part  of  a 
Customs  Act,  merely  because  in  order  to  facilitate  the  trans- 
action of  customs  business  it  permits  importation  of  copyright 
works  as  a penalty  for  omitting  to  comply  with  the  regulation 
of  giving  notice  of  the  copyright.  I,  therefore,  think  that  sec. 
152,  while  still  applicable  to  importations  into  the  United 
Kingdom,  and  to  such  possessions  as  have  not  control  of  their 
own  customs,  is  inapplicable  to  Canada. 

If  that  be  so,  then  the  importation  complained  of  was 
illegal,  as  contravening  sec.  17  of  the  Copyright  Act. 

The  next  question  is  as  to  the  remedies  and  relief  to  which 
the  plaintiffs  are  entitled. 
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Section  15  of  the  Copyright  Act  appears  to  be  clearly 
inapplicable.  It  is  confined  to  books  unlawfully  printed. 
These  books  having  been  printed  in  the  United  States  were  not 
printed  unlawfully.  It  is  the  importation  alone  which  is 
unlawful.  The  printing  abroad  not  having  been  illegal,  the 
property  in  the  books,  so  printed,  while  they  remained  in  the 
United  States,  was  still  in  the  printer,  and  mere  illegal  impor- 
tation would  not  alone  change  the  property,  and  it  would  still 
remain  in  him,  primd  facie,  after  being  imported.  But  then 
sec.  23  becomes  applicable,  which  declares  that  copies  unlaw- 
fully printed,  or  imported,  without  consent  in  writing,  shall  be 
deemed  to  be  the  property  of  the  registered  proprietor  of  the 
copyright.  The  effect  of  that  enactment  is  that  when  copies 
are  imported,  even  though  they  have  not  been  unlawfully 
printed,  they  at  once  become  the  property  of  the  copyright 
proprietor ; and  the  section  gives  a remedy  by  action  of  trover 
or  detinue  after  demand  in  writing.  The  books  having  been 
originally  the  property  of  the  printer,  his  possession  of  them 
was  also  lawful : and  even  after  importation  the  possession 
would  still  be  lawful,  and  a demand  in  writing  by  the  copyright 
owner  is  made  necessary  in  order  to  make  the  possession 
wrongfuffand  actionable.  The  statute  requires  the  demand  to 
be  in  writing,  which  is  not  necessary  by  the  common  law : 
Taylor  on  Evidence,  9th  ed.,  sec.  415  ; Smith  v.  Young  (1808), 
1 Camp.  439.  It  would  seem  to  follow,  therefore,  as  to  books 
still  in  the  possession  of  the  defendants  no  action  of  trover  or 
detinue  would  lie  without  a demand  in  writing.  As  to  books 
which  had  been  sold,  however,  having  become  the  property  of 
the  plaintiffs  at  the  instant  of  importation,  the  sale  alone  was  a 
conversion  without  any  demand  whatever : Fowler  v.  Hollins 
(1874),  L.R.  7 H.L.  757,  795. 

Now,  the  defendants  expressly  admit  that  they  have 
imported  their  books  into  Canada  for  the  purpose  of  sale,  and 
have  sold  them,  and  the  action  is  brought  to  restrain  such 
importation  and  sale  in  the  future,  and  for  delivery  of  copies 
still  unsold,  and  also  for  profits  made  by  such  sales,  and 
damages  suffered  by  the  plaintiffs.  The  right  of  the  plaintiffs 
to  seek  and  obtain  an  injunction  to  restrain  further  importa- 
tion, and  also  to  restrain  the  sale  of  the  books  still  unsold,  being 
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clear,  the  right  to  a specific  delivery  of  the  books  still  in  hand, 
being  the  property  of  the  plaintiffs,  is  equally  clear,  without 
any  previous  demand  either  in  writing  or  otherwise.  The 
latter  is  a clear  equitable  right  incidental  to  the  right  to  an 
injunction.  A court  of  equity  granting  an  injunction  would 
never,  in  such  a case,  send  the  plaintiff  to  law  to  recover  his 
goods  by  an  action  of  trover  or  detinue.  As  to  the  books  sold 
before  action,  the  conversion,  as  I have  pointed  out,  was 
complete  without  demand  of  any  kind.  The  plaintiffs  are, 
therefore,  entitled  to  an  account  of  damages  or  profits  in 
respect  of  the  books  sold  by  the  defendants. 

Although  some  doubt  seems  to  have  been  raised  whether 
the  limitation  of  actions  and  suits  for  offences  against  the  Act 
to  twelve  calendar  months  next  after  the  offence  committed, 
prescribed  by  sec.  26  of  the  Act,  is  applicable  to  a claim  for 
damages,  upon  the  whole  I think  it  is ; and,  moreover,  that  the 
plaintiffs  can  have  no  right  to  a delivery  of  books  imported, 
or  to  damages  for  sales  made,  but  within  that  limited  period 
of  time. 

The  judgment,  paragraph  7,  directs  the  delivery  to  be  made 
for  destruction , but  that  seems  to  be  confined  to  a case  of 
seizure  by  an  officer  of  customs  or  excise  under  sec.  17,  and  that 
the  proprietor  who  recovers  them  by  action  may  do  what  he 
pleases  with  them,  being  his  property.  I,  therefore,  think  the 
plaintiffs  may  have  the  judgment  amended  in  that  respect  if 
they  desire  to  do  so. 

The  appeal  should  be  dismissed  with  costs. 


Garrow,  J.A. : — On  the  argument  before  us,  counsel  for  the 
appellants  devoted  some  time  to  the  somewhat  hopeless  task  of 
persuading  us  to  overrule  a former  decision  of  this  Court  in  the 
well-known  case  of  Smiles  v.  Belford,  1 A.R.  436. 

Before  Smiles  v.  Belford , the  House  of  Lords  in  Low  v. 
Routledge  (1870),  L.R.  3 H.L.  100,  had  determined  that  under 
the  British  Copyright  Act,  5 & 6 Viet.  ch.  45,  British  copyright, 
when  once  it  exists,  extends  over  every  part  of  the  British 
dominions ; while  Smiles  v.  Belford  determined  that  the  right 
of  Canada  to  legislate  upon  the  subject  had  not  been  enlarged 
by  the  terms  of  the  B.N.A.  Act ; and  that  the  Canadian  Copy- 
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right  Act  created  only  a local  or  strictly  Canadian  copyright, 
leaving  unaffected  rights  acquired  or  existing  under  the 
Imperial  statute.  This  is,  I think,  still  the  law. 

The  cases  to  which  we  were  referred  as  having  affected  the 
decision  in  Smiles  v.  Belford  are:  Hodge  v.  The  Queen  (1883), 
9 App.Cas.  117;  Harris  v. Davies  (188 5),  10  App.Cas.  279;  Powell 
v.  Apollo  Candle  Co.  (1885),  10  App.  Cas.  282;  and  Riel  v.  The 
Queen  (1885),  10  App.  Cas.  675  ; the  appellants’  argument  being 
that  the  effect  of  these  decisions  is  to  establish  that  in  respect  to 
the  subjects  enumerated  in  sec.  91  of  the  B.N.A.  Act,  the  Imperial 
Parliament  has  conferred  upon  the  Canadian  Parliament 
authority  as  ample,  within  the  limits  prescribed  by  that  section, 
as  the  Imperial  Parliament  itself  possessed.  Undoubtedly  so, 
but  that  does  not  help  the  appellants,  whose  difficulty  really  is 
not  as  to  the  abstract  power  of  the  Dominion  Parliament  to 
legislate  upon  the  subject  of  copyright,  but  rather  the  fact  that 
the  Imperial  Parliament  had  already  fully  and  expressly  legis- 
lated for  us  upon  the  latter  subject  when  the  B.N.A.  Act  was 
passed.  No  one  doubts  the  strict  power  of  the  Imperial  Parlia- 
ment to  so  legislate.  What  was  contended  for,  as  I understand 
it,  by  Sir  John  Thompson  and  others  was  not  a denial  of  such 
power,  but  that  we  have  now  authority  to  repeal  the  British 
Copyright  Act,  under  the  B.N.A.  Act,  either  as  falling  under 
the  head  of  “copyright”  under  clause  23  of  sec.  91,  or  under 
the  more  general  powers  to  make  laws  for  the  “ peace,  order 
and  good  government  ” of  the  Dominion,  and  notwithstanding 
the  provisions  of  the  Imperial  Act,  28  & 29  Viet.  ch.  65 — a 
contention  which  seems  reasonable.  But  it  is  apparent  that 
the  Royal  assent  is  necessary  to  that  as  to  other  legislation  by 
the  Dominion  Parliament — an  assent  which  Sir  John  Thompson 
failed,  after  much  consideration,  to  secure  for  his  bill  of  1889  ; 
with  the  result  that  the  matter  stands  very  much  as  it  stood 
when  Smiles  v.  Belford,  1 A.R.  436,  was  decided,  except  that 
since  then  the  provisions  of  the  Foreign  Reprints  Act  are  no 
longer  in  force. 

The  plaintiffs  here  are  claiming  under  the  Imperial  Copy- 
right Act : the  alleged  infringement  consisting  in  the  importa- 
tion into  Canada  from  the  United  States  of  a reprint  made 
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there  of  the  well-known  work  called  the  Encyclopaedia 
Britannica. 

The  learned  Judge  held  that  the  notice  to  the  commissioner 
of  customs  was  defective  in  that  it  stated  an  incorrect  date  for 
the  expiry  of  the  copyright,  and  that  such  defect  was  probably 
fatal  to  the  plaintiffs’  recovery  if  sec.  152  of  the  Customs  Con- 
solidation Act,  1876  (Imp.),  was  in  force  in  Canada;  as  to 
which  the  learned  Judge  used  the  following  language  : “ I can 
find  no  reason  in  the  context  or  subject-matter  of  sec.  152  . 

. . requiring  me  to  say  that  it  ought  to  be  held  to  be  in 

force  in  Canada,  notwithstanding  sec.  151,  under  the  circum- 
stances above  set  forth  (the  assumption  by  Canada  of  control 
over  its  own  customs),  and  I am  therefore  obliged  to  conclude 
that  it  never  was  in  force  here,  because  Canada  had  with  the 
assent  of  Her  Majesty  assumed  entire  control  of  its  own 
customs  before  the  Customs  Consolidation  Act  of  1876  was 
passed.” 

An  examination  of  the  legislation  upon  the  subject  has  led 
me  to  a different  conclusion — a conclusion  which,  as  it  differs 
not  only  from  that  of  the  learned  Judge,  but  also  from  the 
majority  of  this  Court,  I express  with  much  diffidence. 

It  is  not,  I think,  a question  of  whether  any  particular 
section  of  the  Imperial  Customs  Act  is  in  force  as  a customs 
law  in  Canada.  In  so  far  as  mere  customs  regulations  are  con- 
cerned, that  statute  is  of  course  not  in  force  in  Canada.  But 
in  my  opinion,  the  material  point  is  that  the  section  in  question 
— sec.  152 — is  in  force  in  Britain,  where  the  plaintiffs  reside, 
where  their  copyright  is  registered,  and  where  the  notice  in 
question  is  required  to  be  given.  Nothing  whatever  is  required 
to  be  done  by  the  plaintiffs  in  Canada  to  perfect  their  title  to 
protection.  Their  rights  accrue  wholly  under  Imperial  statu- 
tory provisions,  and  it  appears  to  me  that  the  provisions  of  the 
one  statute  are  as  obligatory  upon  them  as  are  the  provisions 
of  the  other ; and  that  they  must  prove  a due  conformity  to 
both.  They  did  in  fact  give  a notice,  but  a defective  one,  thus 
indicating,  for  what  it  is  worth,  their  own  idea  as  publishers,  of 
what  the  law  required  of  them. 

Copyright  is  now  purely  the  creature  of  statutory  provision, 
which,  where  as  here,  involving  penal  consequences,  must 
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receive  a strict  construction : Tuck  v.  Priesfer  (1887),  19 
Q.B.D.  629. 

It  is  not  an  offence  to  print  in  a foreign  country  a book  in 
which  copyright  in  Britain  subsists.  The  offence  is  in  import- 
ing such  reprint  into  Britain  or  the  British  possessions  abroad. 
In  the  case  of  such  importation  into  Britain,  sec.  44  of  the 
before-mentioned  Customs  Act  apparently  requires  a prior 
notice  to  the  commissioner  of  customs  to  make  the  importation 
illegal.  There  is  no  reason  to  suppose  that  it  was  intended  to 
make  it  less  difficult  to  prosecute  such  an  offence  when  com- 
mitted in  the  colonies ; or,  in  other  words,  to  excuse  in  the  case 
of  the  colony  a notice  made  obligatory  in  the  case  of  the 
United  Kingdom.  Sec.  152  is  even  more  extensive  in  its  terms 
than  sec.  44.  The  latter  simply  prohibits  the  importation  of 
such  reprints  of  which  notice  has  been  duly  given  to  the 
commissioner  of  customs,  but  the  former  expressly  and  affirma- 
tively provides,  in  addition,  that  the  importation  shall  not  be 
prohibited  where  no  notice  has  been  given.  Nor  is  this  notice 
merely  for  the  information  and  use  of  the  customs  officials.  It 
is  required  to  be  in  writing  and  to  be  transmitted  to  the  officers 
of  customs  throughout  the  British  dominions,  and  to  be  by 
them  'publicly  exposed,  presumably  for  the  information  and 
benefit  of  the  public  as  well  as  of  the  officers  of  customs. 

I have  already  stated  the  point  of  view  of  the  learned 
Judge.  But  the  Customs  Act  in  question,  which  he  holds  is 
not,  and  never  was,  in  force  in  Canada,  is  upon  its  face  a mere 
consolidation  of  earlier  Acts,  and  upon  referring  to  the  various 
prior  statutes  passed  by  the  Imperial  Parliament  after  5 & 6 
Viet.  ch.  45,  it  will  be  found  that  almost  from  the  beginning  a 
notice  to  the  commissioner  of  customs  was  imposed  as  a 
statutory  condition,  first  in  the  case  only  of  importations  into 
Britain,  but  very  shortly  afterwards  in  the  case  of  similar 
importations  into  the  colonies,  including  Canada. 

5 & 6 Viet.  ch.  47,  secs.  24-25,  passed  in  the  same  session  as 
the  Copyright  Act  itself,  contains  the  original  of  what  is  now 
sec.  44  in  the  Consolidated  Customs  Act  of  1876,  requiring 
notice  in  the  case  of  imports  into  Britain,  which  has  ever  since 
been,  and  is  now,  the  law  in  Britain.  8 & 9 Viet.  ch.  93,  sec.  9, 
is  the  original  of  sec.  152  in  the  Act  of  1876,  and  has,  in  some 
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form,  been  the  law  ever  since,  unless  its  effect  is  now  controlled 
in  Canada  by  sec.  151,  as  held  by  the  learned  Judge.  It  is,  of 
course,  obvious  that  at  least  until  Canada  assumed  control  of 
its  own  customs  under  the  Imperial  statute,  9 & 10  Viet.  ch.  94, 
followed  by  the  Canadian  statute,  10  & 11  Viet.  ch.  31,  the 
provisions  of  sec.  9 of  8 & 9 Viet.  ch.  93,  before  quoted,  were 
in  force  in  Canada. 

The  Imperial  Foreign  Reprints  Act,  10  & 11  Viet.  ch.  95, 
passed  upon  the  solicitation  of  Canada,  recited  the  before- 
mentioned  statutes  of  5 & 6 Viet.  ch.  45,  and  the  8 & 9 Viet, 
ch.  93,  and  authorized  the  suspension  by  Order-in-Council  of 
the  prohibitions  contained  in  the  said  recited  Acts,  thus 
indicating  that  both  statutes  were  then  regarded  as  equally  in 
force  in  Canada,  notwithstanding  the  earlier  statute,  9 & 10 
Viet.  ch.  94,  under  which  the  Imperial  Parliament  had  author- 
ized Canada  to  assume  control  of  its  own  customs.  And  a 
similar  recognition  in  Canada  is  found  in  the  preamble  to  the 
Canadian  statute,  13  & 14  Viet.  ch.  6 (afterwards  Con.  Statute 
Canada,  1859,  ch.  81). 

Section  152,  before  referred  to,  is  found  in  its  present  form 
in  an  earlier  consolidation,  namely,  that  of  the  Imperial  Act, 
16  & 17  Viet.  ch.  107,  sec.  160;  while  sec.  151  had  not,  in  any 
form,  as  yet  appeared. 

The  original  of  sec.  151  is  to  be  found  in  the  Imperial 
Customs  Amendment  Act,  1857,  20  & 21  Viet.  ch.  62,  sec.  15, 
passed,  it  is  there  stated,  “ to  remove  doubts.” 

What  doubts  ? Certainly  not  that  down  to  that  time  the 
law  had  required  a notice  to  be  given  to  the  commissioner  of 
customs  in  the  case  of  the  importation  into  the  colonies  of 
foreign  reprints.  There  could  have  been  no  doubt  that  such  a 
notice  was,  until  then  at  least,  required  in  most  explicit 
language. 

The  obvious  doubt  to  be  removed  was,  I think,  of  a totally 
different  kind  as  the  whole  language  of  sec.  151  indicates, 
namely,  that  in  the  case  of  the  self-governing  colonies,  such  as 
Canada,  the  strictly  customs  regulations  contained  in  Imperial 
Customs  Acts  should  not  apply.  Then  sec.  151,  in  the  excep- 
tions — which  include,  under  the  circumstances,  Canada  — 
presupposes,  apparently,  plenary  power  on  the  part  of  th 
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colony  to  legislate  on  the  subjects  to  which  that  section  refers. 
If  in  the  number  of  such  subjects  is  included  the  subject-matter 
.n  question,  it  would  probably  include  the  power  to  totally 
annul  the  prohibition  against  the  class  of  importations  com- 
plained of  in  this  action — an  argument  forcibly  pressed  upon 
us  on  this  appeal  by  the  appellant’s  counsel,  but  to  which  I by 
no  means  assent. 

Section  152  having  beyond  question  been,  as  I have  pointed 
out,  so  long  in  force  in  Canada  under  the  earlier  statutes  before 
referred  to,  both  before  and  after  Canada  had  assumed  control 
of  its  own  customs,  and  containing  as  it  does  a provision  some- 
what similar  in  terms  to  that  contained  in  sec.  44  in  the  case  of 
imports  into  Britain,  cannot,  or  at  least  ought  not  I think,  to  be 
treated  as  abrogated  as  to  Canada  in  any  such  oblique  way. 
If  it  had  been  intended  to  make  such  an  important  change  as 
to  limit  sec.  152  to  the  colonies  who  have  no  law-making 
powers,  or  who  do  not  regulate  and  control  by  law  their  own 
customs,  it  was  very  easy  to  have  said  so.  On  the  contrary, 
the  language  of  sec.  152,  as  it  stands,  clearly  does  include 
Canada,  and  as  it  puts  an  additional  statutory  provision  in  the 
shape  of  this  notice  between  the  owner  of  the  British  copyright 
and  the  Canadian  importer  of  a foreign  reprint  into  Canada,  I 
think  the  latter  is  clearly  entitled  to  the  benefit  of  the  lack  of 
such  notice  as  a defence  to  an  action  by  the  former  in  Canada 
for  the  penalty. 

Section  152  should  in  fact,  in  my  opinion,  be  read  and 
construed  as  an  amendment  to  sec.  17  of  the  Copyright  Act. 
with  which  it  is  clearly  in  pari  materia. 

Having  reached  this  conclusion,  I do  not  think  it  necessary 
to  deal  with  the  other  important  questions  involved  in  this 
appeal,  further  than  to  say  that  I agree  with  the  learned 
Judge’s  conclusions  as  to  the  sufficiency  of  the  plaintiffs’ 
registration ; that  the  instrument  under  which  the  plaintiffs, 
the  Clark  Company,  claim,  is  a license  and  not  an  assignment, 
and  that  the  certificate  of  registration  is  primd  facie  evidence 
of  title,  even  in  the  case  of  an  Encyclopaedia  contributed  to  by 
various  authors. 

For  the  reasons  which  I have  given,  I think  the  appeal 
should  be  allowed  and  the  action  dismissed. 
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Maclaren,  J.A. : — On  one  important  point  I find  myself 
unable  to  agree  with  the  judgment  of  the  learned  trial  Judge. 
I do  not  think  that  the  language  of  sec.  151  of  the  Imperial 
Customs  Laws  Consolidation  Act  of  1876  is  sufficiently  wide  to 
wholly  prevent  the  application  of  sec.  152  of  that  Act  to 
Canada.  By  that  section  the  Imperial  Customs  Acts  are  to 
apply  to  all  British  possessions  except  where  expressly  limited, 
“ and  except  also  as  to  any  such  possession  as  shall  by  local  Act 
or  ordinance  have  provided,  or  may  hereafter,  with  the  sanction 
and  approbation  of  Her  Majesty  and  her  successors,  make 
entire  provision  for  the  management  and  regulation  of  the 
customs  of  any  such  possession,  or  make  in  any  like  manner 
express  provisions  in  lieu  or  variation  of  any  of  the  clauses  of 
the  said  Act”  (the  Act  of  1876)  for  “the  purposes  of  such 
possession.” 

The  interpretation  section,  284,  provides  that  “ Customs 
Acts”  shall  mean  the  Act  of  1876,  and  any  other  Act  or  Acts 
relating  to  customs,  but  these  words  are  to  have  this  meaning 
only  when  not  inconsistent  with  the  context  or  subject-matter. 

I am  of  opinion  that  although  sec.  152  forms  a portion  of 
the  Act  of  1876,  it  is  by  no  means  a mere  customs  regulation. 
It  is  a most  important  amendment  of  the  Copyright  Act  of 
1842,  and  cuts  down  the  rights  which  that  Act,  and  more 
particularly  sec.  17,  gives  to  the  proprietor  of  a copyright.  It 
provides  that  the  importation  of  foreign  reprints  of  English 
copyright  books  shall  not  be  prohibited  unless  the  proprietor  or 
his  agent  has  given  notice  in  writing  to  the  commissioners  of 
customs  that  the  copyright  subsists,  and  when  it  will  expire. 
Here  the  trial  Judge  has  found,  and  it  is  admitted,  that  the 
notice  with  regard  to  the  book  in  question  was  fatally  defective, 
and  that  plaintiffs  can  have  no  greater  rights  than  if  no  notice 
had  been  given.  The  commissioners  of  customs  must  prepare  a 
list  of  copyright  books,  with  respect  to  which  such  notice  has 
been  given,  and  send  it  to  the  British  possessions  abroad  (which 
would  include  Canada),  and  all  books  imported  contrary 
thereto  shall  be  forfeited. 

Now,  by  sec.  151  it  is  only  when  a British  possession  shall 
have  made  “ entire  ” provision  for  the  management  and  regula- 
tion of  the  customs  that  the  Imperial  Act  is  not  to  apply  to  it. 
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Here  is  a very  important  customs  matter  or  subject  with 
respect  to  which  Canada  not  only  has  not  made  any  regula- 
tions which  were  subsisting  at  the  period  in  question,  but  with 
respect  to  which  it  is  admitted  she  had  no  right  whatever  to 
make  regulations.  Indeed,  the  persistent  attempts  at  Dominion 
legislation  and  the  prolonged  correspondence  between  the 
Canadian  and  Imperial  governments  bear  cogent  testimony  to 
the  repeated  but  futile  attempts  of  Canada  to  obtain  the  rights 
which  the  judgment  appealed  from  assumes  she  has  possessed 
since  1848.  I am  consequently  of  opinion  that,  under  the 
circumstances,  sec.  152  must  be  treated  in  the  same  way  as  if 
it  had  been  found  in  a Copyright  Act,  where  it  might  equally 
well  have  been  placed. 

Indeed,  a reference  to  sec.  17  of  the  Copyright  Act  of  1842 
will  shew  that  that  section  might  also  equally  well  be  con- 
sidered a part  of  a Customs  Act.  The  preamble  of  sec.  284, 
above  referred  to,  is  quite  sufficient,  in  my  opinion,  to  prevent 
its  being  absolutely  restricted  to  a Customs  Act,  as  such  an 
interpretation  would  be  inconsistent  both  with  the  context  and 
the  subject-matter.  I cannot  see  that  the  Imperial  Parliament 
intended  to  give  the  proprietor  of  a copyright  any  greater 
rights  in  Canada  than  in  a Crown  colony,  or  to  subject 
Canadian  importers  or  purchasers  to  liabilities  to  which  their 
fellow-subjects  in  other  colonies  would  not  be  exposed.  I have 
not  overlooked  the  arrangement  that  existed  for  a number  of 
years  under  the  Imperial  Act,  10  & 11  Viet.  ch.  25,  but  these 
can  have  no  bearing  upon  the  present  case. 

If  I am  right  as  to  these  sections,  151  and  152,  plaintiffs’ 
action  should  have  been  dismissed.  I would,  therefore,  be  in 
favour  of  reversing  the  judgment  appealed  from. 
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[DIVISIONAL  COURT.] 

Rex  v.  Mancion. 

Justice  of  the  Peace — Conviction — Minute  of — Absence  of  Formal  Entry — Costs. 

Where  a justice  of  the  peace  convicts  or  makes  an  order  against  a defendant, 
and  a minute  or  memorandum  of  it  is  then  made,  the  fact  that  no  formal 
conviction  has  been  drawn  up  is  no  reason  why  the  conviction  should  not 
be  quashed. 

The  Court  has  jurisdiction  by  virtue  of  sec.  119  O.J.A.  to  award  the  costs  of  a 
motion  to  quash  a conviction  under  an  Ontario  statute  against  either  the 
justice  of  the  peace  or  informant. 

Rex  v.  Bennett  (1902),  4 O.L.R.  205,  distinguished. 

This  was  a motion  to  make  absolute  an  order  nisi  to  quash 
a conviction  by  E.  Belanger,  Esquire,  a justice  of  the  peace  in 
and  for  the  district  of  Algoma,  on  a charge  of  trespass  to  lands, 
preferred  by  one  C.  Thibeault  against  the  defendant  Mancion. 

The  motion  was  argued  on  the  4th  of  March,  1904,  before  a 
Divisional  Court  composed  of  Meredith,  C.J.C.P.,  Maclaren, 
J.A.,  and  MacMahon,  J. 

A.  H.  Marsh,  K.C.,  for  the  defendant.  Criminal  proceedings 
may  be  removed  into  the  High  Court  for  the  purpose  of  being 
quashed  even  when  there  has  been  no  conviction : Regina  v. 
Adams  (1881),  8 P.R.  462,  at  pp.  466,  467.  A defendant  might 
object  to  the  omission  of  a formal  conviction,  but  a magistrate 
cannot  take  advantage  of  his  own  wrong.  As  a memorandum 
of  conviction  is  sufficient  to  sustain  a levy  of  distress  or  issue  of 
a warrant,  it  is  sufficient  in  law  to  be  quashed : Massey  v. 
Johnson  (1810),  12  East  67,  at  pp.  81,  82  ; The  King  v.  Barker 
(1800),  1 East  186,  at  p.  188.  The  defendant  is  not  bound  to 
quash  the  memorandum  of  conviction,  but  is  entitled  to  do  so 
rather  than  risk  the  memorandum  of  conviction  being  enforced 
against  him  before  a formal  conviction  was  drawn  up  : Haacke 
v.  Adamson  (1864),  14  C.P.  201,  per  Adam  Wilson,  J.,  at  p. 
206.  Con.  Rules  1238  and  1241  give  the  Court  complete 
discretionary  power  over  costs  when  the  conviction,  as  here,  is 
under  an  Ontario  Statute.  The  evidence  shews  the  animus 
exhibited  by  the  magistrate  and  that  the  prosecutor  instructed 
him  to  have  the  defendant  arrested. 
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W.  E.  Middleton,  contra.  Neither  the  magistrate  nor  the 
prosecutor  seeks  to  support  the  conviction  as  the  jurisdiction 
was  ousted  as  soon  as  it  appeared  the  trespass  was  committed 
under  colour  of  right,  although  the  evidence  shews  the 
defendant’s  conduct  was  high-handed  in  the  extreme  in 
disregarding  the  rights  of  others  and  desiring  to  wantonly 
injure  property.  Rex  v.  Bennett  (1902),  4 O.L.R.  205,  settles 
the  law  that  there  is  no  jurisdiction  to  award  costs  against 
either  the  justice  of  the  peace  or  the  prosecutor,  unless  the 
rules  subsequently  passed  have  made  a change.  The  rules,  if 
based  on  the  Judicature  Act,  do  not  apply  to  criminal  matters  : 
sec.  191  R.S.O.  1897,  ch.  51 ; if  under  sec.  533  of  the  Code,  as 
amended  in  1900  by  63  & 64  Viet.  ch.  46,  sec.  3 (D.),  they  do 
not  apply,  as  they  have  not  been  published  in  the  Canada 
Gazette.  Even  if  they  were  properly  passed  under  the  Code, 
they  do  not  regulate  “ the  pleading  practice  and  procedure  of 
the  Court,”  i.e .,  the  Superior  Court  of  Criminal  Jurisdiction  : 
Regina  v.  Beemer  (1888),  15  O.R.  266;  Regina  v.  Runchy 
(1889),  18  O.R.  478.  The  right  to  costs  is  a substantive  right 
and  not  a matter  of  either  practice  or  procedure  : Island  v. 
Township  of  Amaranth  (1894),  16  P.R.  3,  at  p.  9 ; Re  Osier 
(1876),  7 P.R.  80,  at  p.  81,  affirmed  (1877),  24  Gr.  529  ; Rex  v. 
Bennett,  4 O.L.R.,  at  p.  207  ; The  Attorney -General  v.  Sillem 
(1864),  10  Jur.  N.S.  446.  If  there  was  misconduct  on  the  part 
of  the  justice  of  the  peace,  that  should  not  be  investigated  for 
the  purpose  of  dealing  with  the  costs  of  this  motion : besides 
which,  he  had  jurisdiction  to  enter  on  the  enquiry  and  his  only 
mistake  was  in  thinking  there  was  no  colour  of  right.  In  any 
event  the  informant  is  not  responsible  for  the  magistrate’s 
error,  if  any,  and  he  at  once  consented  to  the  conviction  being 
quashed. 

June  10.  Meredith,  C.J.  : — The  return  to  the  certiorari 

shews  that  no  formal  conviction  has  been  drawn  up,  but 
only  a minute  of  the  adjudication  of  the  justice,  by  which  it 
appears  that  he  convicted  the  applicant  and  imposed  upon  him 
a fine  of  $1  with  costs,  amounting  to  $6. 

It  was  conceded  upon  the  argument  that  the  justice  erred 
in  convicting  the  applicant  and  judgment  was  reserved  as  to 
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whether  a formal  conviction  not  having  been  drawn  up,  it  was 
proper  to  quash  the  conviction  or  minute  of  adjudication,  and, 
if  so,  as  to  the  terms  upon  which  that  should  be  done,  the 
applicant  asking  costs  against  both  respondents ; and  the 
respondents  urging  that  costs  should  not  be  awarded  against 
either  of  them,  and  that  an  order  for  the  protection  of  the 
justice  should  be  made. 

By  sec.  859  of  the  Criminal  Code  1892,  it  is  provided  that  if 
the  justice  convicts  or  makes  an  order  against  the  defendant  a 
minute  or  memorandum  of  it  is  then  to  be  made,  and  the 
conviction  or  order  is  afterwards  to  be  drawn  up  by  the  justice 
on  parchment  or  on  paper  under  his  hand  and  seal. 

That  no  formal  conviction  has  been  returned,  is,  I think,  no 
reason  why  the  conviction  should  not  be  quashed.  The  formal 
conviction  is  “only  the  entering  on  parchment  the  proceedings 
which  have  already  taken  place  ; it  is  like  recording  a judgment 
in  a Superior  Court  ” : per  Parke,  J.,  Hutchinson  v Lowndes 
(1832),  4 B.  & Ad.  118, 121,  122,  cited  by  Wilson,  J.,  in  Haache 
v.  Adamson,  14  C P.  201,  206. 

It  was  argued  by  Mr.  Middleton  that  the  Court  has  no 
jurisdiction  to  award  costs  against  either  the  justice  or  the 
prosecutor,  and  Rex  v.  Bennett,  4 O.L.R.  205,  was  cited  in 
support  of  that  contention. 

That  case  has  no  application,  the  prosecution  in  this  being 
for  an  infraction  of  an  Ontario  statute,  R.S.O.  ch.  120,  and  for 
the  same  reason  it  is  unnecessary  to  deal  with  the  argument 
presented  by  Mr.  Middleton  as  to  the  effect  or  rather  the  alleged 
want  of  efficacy  of  the  Rules  of  the  Supreme  Court  of  Judicature 
as  to  costs,  which  were  passed  after  the  decision  in  Rex  v. 
Bennett. 

Section  119  of  the  Judicature  Act,  which  is  the  governing 
statute,  beyond  question  gives  jurisdiction  to  the  judge  to 
award  costs  of  any  proceeding  before  the  Court,  and  to 
determine  by  whom  and  to  what  extent  they  are  to  be  paid. 

It  is  not  open  to  question  that  the  proceedings  taken  against 
the  applicant  were  wholly  unwarranted.  What  was  complained 
of  as  a trespass  upon  the  respondent  Thibeault’s  land  was  in 
fact  the  lawful  user  of  a highway,  which  had  been  established 
by  the  municipality  for  the  purposes  of  which  the  council  had 
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taken  the  lands  upon  which  the  trespass  was  said  to  have 
been  committed. 

The  justice  appears  to  have  acted  in  a,  to  say  the  least  of  it, 
highly  injudicious  and  unjudicial  manner  throughout  the  pro- 
ceedings. 

A warrant  for  the  arrest  of  the  applicant  was  issued  in  the 
first  instance,  and  under  it  he  was  arrested  and  brought  in 
custody  before  the  justice,  and  although  the  by-law  was  proved, 
he  paid  no  attention  to  it  but  convicted  the  applicant.  He 
should  have  been  acquitted  at  once,  but  if  not  acquitted  on 
proof  of  the  by-law  and  of  the  act  of  the  applicant  which  was 
complained  of  having  been  done  under  its  authority,  the 
jurisdiction  of  the  justice  was  ousted  and  he  should  not  have 
proceeded  further  with  the  case.  The  remarks  said  to  have 
been  made  by  him  in  the  course  of  the  proceedings  were  highly 
improper,  and  there  is  no  denial  or  explanation  of  them.  , 

The  case  is,  therefore,  one  in  which  the  discretion  of  the 
Court  to  award  costs  should  be  exercised  by  giving  them  against 
both  of  the  respondents. 

I think,  however,  that  imposing  costs  upon  him  will 
sufficiently  mark  the  Court’s  disapproval  of  the  conduct  of  the 
justice,  and1  that  it  should  be  a condition  of  quashing  the 
conviction  that  no  action  shall  be  brought  against  him. 

There  is  no  reason  to  think  that  he  deliberately  convicted 
the  applicant  knowing  that  he  had  no  right  to  do  so,  and,  as  far 
as  his  adjudication  is  concerned,  however  erroneous  and  stupid 
it  was,  I do  not  think  it  is  shewn  that  it  was  made  in  bad  faith- 

The  order  will  therefore  be  made  absolute,  quashing  the 
conviction,  with  costs  to  be  paid  by  the  respondents  on  condition 
that  no  action  shall  be  brought  against  the  justice. 

Maclaren,  J.  A.,  and  MacMahon,  J.,  concurred. 

G.  A.  B. 
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[IN  CHAMBERS.] 

Mason  v.  Grand  Trunk  Railway  Company. 

Parties — Joinder  of  Plaintiffs — “ Series  of  Transactions  ” — Common  Motive. 

The  allegation  that  the  defendants  have  been  actuated  by  the  same  motive  in 
each  of  a number  of  similar  transactions  between  them  and  distinct  plain- 
tiffs is  not  sufficient  to  constitute  the  transactions  a “series”  within  the 
meaning  of  Con.  Rule  185  so  as  to  enable  the  plaintiffs  to  join  in  one  action. 
Judgment  of  the  Master  in  Chambers  affirmed. 

An  appeal  by  the  plaintiffs  from  an  order  of  the  Master 
in  Chambers  requiring  them  to  elect  which  of  them  would  pro- 
ceed with  the  action,  was  argued  before  Anglin,  J.,  in  Chambers 
on  the  3rd  of  June,  1904. 

There  were  eleven  plaintiffs,  and  the  claim  was  for  $20,000 
damages  for  wrongful,  wilful,  and  malicious  detention  of  cattle 
shipped — an  separate  consignments — for  delivery  by  the  defen- 
dant company  at  Toronto  Junction,  the  allegation  being  that  in 
each  case  the  detention  was  the  result  of  an  “ intent  and  design 
to  favour  a cattle  market  located  at  Toronto  and  to  injure  a 
company  located  at  Toronto  Junction.” 

W.  E.  Raney,  for  the  plaintiffs. 

D.  L.  McCarthy,  for  the  defendants. 

June  22.  Anglin,  J.  : — The  plaintiffs  appeal  from  an  order 
of  the  Master  in  Chambers  requiring  them  to  “ elect  wThich  of 
them  will  proceed  with  this  action.”  They  sue  to  recover 
damages  for  alleged  wrongful  detention  of  their  cattle  in  transit 
upon  the  defendants’  railway.  The  several  plaintiffs  shipped — 
entirely  independently  of  one  another — from  various  points  in 
Ontario  to  a common  destination.  The  statement  of  claim  does 
not  allege  detention  at  the  same  point,  or  under  the  same  cir- 
cumstances, in  the  case  of  each  shipment.  The  shipments, 
though  wholly  unconnected,  were  practically  contemporaneous. 
The  defendants  are  charged  with  having  caused  the  detention 
in  each  case  in  order  to  attain  the  same  purpose. 

The  present  rule  (No.  185)  upon  which  the  plaintiffs  rest 
their  right  to  join  in  the  action,  requires  that  two  “ conditions 
should  be  fulfilled,  that  is  to  say,  that  the  right  to  relief  alleged 
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to  exist  in  each  plaintiff  should  be  in  respect  of,  or  arise  out  of 
the  same  transaction  (or  series  of  transactions),  and  also  that 
there  should  be  a common  question  of  fact  or  law  : ” Stroud  v. 
Lawson , [1898]  2 Q.B.  44,  52.  These  conditions  are  not 
alternative. 

The  causes  of  action  of  the  several  plaintiffs  are  manifestly 
distinct.  Common  questions  of  law,  and  also  probably  of  fact, 
will  arise  in  respect  of  each.  The  alleged  right  to  relief  does 
not  arise  out  of  the  same  transaction  or  occurrence.  It  is 
claimed  in  respect  of  a number  of  similar  transactions  or  occur- 
rences. Can  these  be  said  to  constitute  a “ series  ” within  the 
meaning  of  the  rule  ? 

There  is  no  succession  of  things  or  events  such  as  the  word 
“ series  ” usually  implies.  (See  the  Standard,  Century,  and 
Imperial  Dictionaries.)  Webster  defines  “series”  as  “ a number 
of  things,  or  events,  standing,  or  succeeding,  in  order  and  con- 
nected by  a like  relation.”  Lord  Macnaghten,  in  Bedford  v. 
Ellis , [1901]  A.C.  1,  12,  proceeds  upon  a similar  conception 
of  this  term. 

Here  the  only  semblance  of  connection  by  relation  between 
the  several  transactions  or  occurrences,  upon  which  the  separate 
rights  to  relief  are  alleged  to  arise,  is  the  motive  or  design  im- 
puted to  the  defendants.  This  is  not  an  ingredient  essential  to 
the  cause  of  action  of  any  of  the  plaintiffs,  whether  viewed  as 
founded  upon  tort  or  arising  out  of  contract,  and  in  my  opinion 
does  not  suffice  to  form  of  the  transactions  or  occurrences  set 
forth  in  the  statement  of  claim,  otherwise  wholly  indepen- 
dent and  unconnected,  a “ series  ” so  as  to  justify  the  joinder 
in  this  action  of  the  several  plaintiffs  seeking  relief,  each  in 
respect  of  the  particular  transaction  or  occurrence  by  which  he 
claims  to  have  been  injured.  The  liberty  of  joining  plaintiffs 
with  separate  causes  of  action  is  still  limited,  and  I find  no 
decision  upholding  the  joinder  of  plaintiffs,  where  the  only 
connection  between  their  several  and  distinct  grievances  is 
the  motive  or  purpose  by  which  they  suggest  that  the  defen- 
dant was  actuated. 

The  appeal  will  be  dismissed  with  costs  to  the  defendants  in 
any  event  of  this  action. 

Time  for  election  extended  for  twenty  days. 


Anglin,  J. 
1904 
Mason 
G.T.R.  Co. 
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[IN  CHAMBERS.] 

In  re  Rex  v.  McDougall. 


Criminal  Law — Speedy  Trial — Election — Absence  of  Accused. 

A prisoner  charged  with  theft  waived  preliminary  examination  and  was  com- 
mitted for  trial.  Upon  then  being  arraigned  before  the  Junior  Judge  of  the 
County  Court  he  consented  to  be  tried  by  “the  said  Judge  without  a jury”: — 
Held,  that  sec.  767  of  the  Criminal  Code,  as  amended  by  63  & 64  Viet.  ch. 
46  (D. ),  contemplates  an  election  to  be  tried  in  a certain  way  and  not  neces- 
sarily by  the  Judge  before  whom  the  election  is  made  ; that  the  election  in 
question  having  been  given  in  a limited  form  was  void,  and  that  the  senior 
Judge  could  not  proceed  with  the  trial  of  the  accused. 

Held,  also,  that  a person  accused,  by  waiving  preliminary  investigation  and 
thus  accepting  committal  without  depositions  taken,  foregoes  his  right  to  a 
speedy  trial  and  cannot  make  an  election  effectual  to  confer  jurisdiction. 
Held,  further,  that  unless  in  the  case  of  misconduct  rendering  it  impracticable 
to  continue  the  proceedings  in  his  presence,  or  at  his  request  and  with  the 
permission  of  the  Court,  the  trial  of  a person  accused  of  felony  cannot  pro- 
ceed in  his  absence. 

A motion  by  the  defendant  to  prohibit  the  senior  Judge  of 
the  county  of  York  from  proceeding  with  his  trial  was  argued 
before  Anglin,  J.,  in  Chambers,  on  the  3rd  of  June,  1904 
The  facts,  and  the  legal  questions  involved,  are  stated  in  the 
judgment. 

E.  E.  A.  Du  Vernet,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  and  S.  C.  Biggs,  K.C.,  for  the  Crown. 

June  10.  Anglin,  J. : — Counsel  for  the  defendant,  against 
whom  five  charges  of  theft  from  the  Ontario  Government  while 
in  its  service  have  been  preferred,  moves  to  prohibit  the  senior 
Judge  of  the  county  of  York  from  proceeding  with  his  trial 
under  part  LIV.  of  the  Criminal  Code,  providing  for  speedy 
trials  of  indictable  offences.  Before  the  police  magistrate  the 
defendant  waived  the  usual  preliminary  investigation,  and  was 
thereupon  committed  for  trial.  On  the  31st  of  December,  1902, 
he  was  brought  before  his  Honour  Edward  Morgan,  Esquire, 
junior  Judge  of  the  county  of  York,  holding  the  county  Judge’s 
Criminal  Court,  and,  upon  arraignment  on  the  aforesaid 
charges,  consented,  according  to  the  record  of  the  proceedings 
produced  before  me,  “ to  be  now  tried  . . . by  the  said 

Judge  without  a jury,”  and  pleaded  “ not  guilty.”  Upon  his 
counsel  urging  that  the  defendant  was  then  insane  and  unfit  to 
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be  placed  on  trial,  the  learned  Judge,  under  sec.  737  of  the  Code, 
ordered  that  an  issue  as  to  his  sanity  should  be  tried  to  deter- 
mine the  fitness  of  the  accused  to  take  his  trial.  This  issue 
was  accordingly  tried  before  the  same  Judge  at  a later  date, 
and  on.  the  18th  of  April,  1903,  judgment  was  pronounced  de- 
claring the  accused  “ to  be  not  insane  and  not  unfit  on  account 
of  insanity  to  take  his  trial,”  and  directing  the  trial  to  proceed 
before  the  county  Judge’s  Criminal  Court  for  the  county  of  York, 
on  the  29th  of  April,  1903.  Meantime  John  Winchester,  Es- 
quire, K.C.,  had  been  appointed  senior  Judge  of  the  county  of 
York,  and  the  accused  was  by  him  remanded  from  time  to  time 
until  the  2nd  of  July,  1903,  when  his  counsel  appeared  before 
the  senior  Judge  and  took  the  exception  that  under  the  pro- 
visions of  secs.  767  and  770  of  the  Criminal  Code  the  trial  of 
the  accused  must  take  place  before  the  Judge  before  whom  he 
had  been  arraigned,  and  who  had  taken  his  election  for  speedy 
trial.  Judge  Winchester  overruled  this  objection.  The  accused 
was  further  remanded  from  time  to  time  by  the  learned  senior 
Judge,  in  consequence  of  medical  evidence  adduced  before  him  to 
the  effect  that  the  defendant  was  physically  unfit  to  attend  court, 
or  to  stand  the  strain  of  a trial.  Finally,  on  the  25th  of  May, 
1904,  after  again  hearing  medical  evidence  as  to  the  condition 
of  the  accused,  the  learned  county  Judge  fixed  Wednesday,  the 
8th  of  June,  to  proceed  with  his  trial,  intimating  that  the  trial 
would  proceed  in  his  absence  if  the  accused  could  not  then  be 
present. 

Upon  the  argument  before  me,  on  the  3rd  of  June,  counsel 
for  the  Crown,  though  speaking  of  this  intimation  as  merely  a 
threat  on  the  part  of  the  learned  county  Judge,  did  not, as  I under- 
stood him,  seriously  oppose  the  request  of  Mr.  DuVernet  that  I 
should  deal  with  his  objection  to  this  part  of  the  procedure  as 
if  the  learned  Judge  were  actually  taking  steps  to  carry  out 
this  intimation  of  his  intention.  Nor  was  it  questioned  that 
prohibition  is  the  appropriate  remedy  of  the  defendant  and 
should  be  awarded,  if  in  my  opinion  the  objections  of  counsel 
for  the  defendant  are  well  taken  and  fatal  to  the  jurisdiction  of 
his  Honour  Judge  Winchester. 

Mr.  DuVernet  urges  five  distinct  objections  to  the  course 
heretofore  pursued  and  now  proposed  to  be  taken  in  these 
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proceedings.  Although  it  may  be  unnecessary  for  me  to  deal 
with  them  all,  counsel  having  asked  me  to  express  an  opinion 
upon  each  objection  taken,  I shall  dispose  of  them  seriatim: — 
“ 1.  The  election  under  sec.  767  is  for  trial  before  the  par- 
ticular Judge  who  takes  it  and  does  not  authorize  any  other 
Judge  to  proceed  with  the  trial.” 

Sec.  767  now  reads  as  follows : “ The  Judge,  or  such  prose- 
cuting officer,  upon  having  obtained  the  depositions  on  which 
the  prisoner  was  committed,  shall  state  to  him — 

(a)  that  he  is  charged  with  the  offence,  describing  it : that 
he  has  the  option  to  be  forthwith  tried  before  a judge  without 
the  intervention  of  a jury,  or  to  remain  in  custody,  or  under 
bail,  as  the  Court  decides,  to  be  tried  in  the  ordinary  way  by 
the  Court  having  criminal  iurisdiction.” 

The  latter  sub-clause,  before  the  substitution  effected  by 
63  & 64  Yict.  ch.  46,  read  “ before  such  judge  ” and  not  as  now, 
“ before  a judge.”  The  obvious  purpose  of  this  change  in  the 
statute  was  to  permit  an  election  not  for  trial  before  the  par- 
ticular judge  who  presided  when  it  happened  to  be  taken,  but 
before  any  judge  having  jurisdiction  to  take  such  election  and 
proceed  with  the  trial.  Nor  do  I think  sec.  770  should  be  held 
to  restrict  the  generality  of  the  election  required.  That  sec- 
tion can  be  given  effect  by  holding  it  to  apply  only  after  the 
actual  trial  has  commenced,  which  is,  I think,  its  real  purview. 
The  election  precedes  arraignment  and  is  required  to  give  juris- 
diction to  the  judge  to  try  the  accused.  It  is  no  part  of  the 
trial.  The  concluding  words  of  sec.  770  rather  aid  this  con- 
struction. 

But  the  record  of  the  actual  election  made  by  the  accused 
in  the  present  case  is  that  he  consented  “ to  be  now  tried  by 
the  said  Judge,  without  a jury.”  This,  I think,  must  be  read 
as  a consent  to  trial  by  the  particular  Judge  who  then  presided, 
and  in  my  opinion  that  fact  vitiates  the  election.  The  jurisdic- 
tion in  question  is  purely  statutory  and  arises  only  where  the  pre- 
cise conditions  upon  which  it  is  conferred  exist.  The  statute 
does  not  authorize  such  a restricted  consent  as  the  record  here 
shews  to  have  been  obtained  from  the  accused,  and,  in  view  of 
the  strict  compliance  with  such  provisions  which  is  required : 
Rex  v.  Walsh  (1904),  7 O.L.R.  149,  I must  hold  that  the  elec- 
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tion,  prescribed  by  sec.  767  as  the  foundation  of  the  jurisdiction 
of  the  county  Judge’s  Criminal  Court  over  the  accused,  has  not 
been  made. 

“ 2nd.  The  depositions  upon  which  the  prisoner  was  com- 
mitted could  not  be  obtained  by  the  judge  or  prosecuting  offi- 
cer, none  having  been  taken  by  the  committing  magistrate,  and 
therefore  this  condition,  prescribed  for  the  arraignment  and  elec- 
tion, was  not  fulfilled.” 
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Mr.  Cartwright  argued  that  this  provision  was  directory,  and 
that  if  it  be  mandatory,  the  accused  having  waived  preliminary 
investigation,  the  information  itself  constituted  the  depositions 
upon  which  he  stood  committed  for  trial.  If  unfettered  by 
authority,  I should  probably  so  hold,  in  view  of  the  provisions 
of  sec.  765.  Regina  v.  Gibson  (1896),  3 Can.  Crim.  Cas.  451, 
might  be  distinguished  on  the  ground  that  in  that  case  there 
had  been  no  committal  for  trial.  But  the  decided  view  ex- 
pressed by  the  Nova  Scotia  Court  that  this  section  requires  that 
the  offence  charged  shall  be  stated  to  the  accused  from  the 
depositions  and  not  from  the  warrant  of  commitment,  strength- 
ened by  the  opinion  of  the  late  Mr.  Justice  Wurtele,  delivering 
the  judgment  of  the  full  Court  of  King’s  Bench  in  Rex  v. 
Breckenridge  (1903),  7 Can.  Crim.  Cas.  116,  120-121,  constrains 
me  to  hold  that  a person  accused,  by  waiving  preliminary 
investigation,  and  thus  accepting  committal  without  depositions 
taken,  foregoes  his  right  to  a speedy  trial,  and  cannot,  under 
such  circumstances,  make  an  election  effectual  to  confer  juris- 
diction on  the  county  Judge’s  Criminal  Court.  It  does  not 
appear  to  have  been  suggested  in  either  of  these  cases  that  the 
information  before  the  magistrate  is  a deposition  within  the 
meaning  of  that  word  in  sec.  767,  but  I cannot  assume  that  a 
point  so  obvious  escaped  the  attention  of  the  Supreme  Court  of 
Nova  Scotia,  and  of  a Judge  so  capable  and  so  careful  as  was 
the  late  Mr.  Justice  Wurtele,  as  well  as  that  of  his  colleagues  in 
the  Court  of  King’s  Bench. 

“ 3rd.  The  county  Court  Judge  has  no  jurisdiction  to  pro- 
ceed, in  the  absence  of  the  accused  as  proposed.” 

This  objection  is,  in  my  opinion,  well  taken.  Sec.  660  of 
the  Code  is  as  follows  : — 
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“ Every  accused  person  shall  be  entitled  to  be  present  in 
Court  during  the  whole  of  his  trial  unless  he  misconducts  him- 
self by  so  interrupting  the  proceedings  as  to  render  their  con- 
tinuance in  his  presence  impracticable. 

2.  The  Court  may  permit  the  accused  to  be  out  of  Court 
during  the  whole  or  any  part  of  any  trial  on  such  terms  as  it 
thinks  proper.” 

By  sec.  535  the  former  distinction  between  felonies  and 
misdemeanours  is  abolished  and  proceedings  in  respect  of  all 
indictable  offences  are  required  to  be  conducted  in  the  same 
manner.  Sec.  660  clearly  applies  to  and  governs  trials  for 
both  classes  of  offence.  But  if  choice  had  to  be  made  between 
the  procedure  formerly  applicable  to  felonies,  trials  for  which, 
according  to  the  best  authorities,  could  never  proceed  in  the 
absence  of  the  accused,  and  that  followed  in  regard  to  misde- 
meanours, which,  according  to  some  authorities,  permitted  of 
the  trial  being  had  in  the  absence  of  the  defendant : Archbold’s 
Criminal  Pleading  and  Evidence,  21st  ed.,  p.  163,  but  according 
to  others  did  not  even  in  such  cases  countenance  that  course : 
Rex  v.  Streek  (1826),  2 C.  & P.  413,  I should  not  hesitate  to 
hold  that  the  former  practice  governing  trials  for  felonies  must 
now,  by  virtue  of  sec.  535,  prevail  in  all  cases.  Otherwise  a 
man  might  be  tried  and  convicted  of  a capital  offence  when 
lying  unconscious  in  bed. 

In  my  opinion,  however,  sec.  660  excludes  any  such  enquiry, 
and  the  rights  of  the  accused  in  this  matter  now  depend  entirely 
upon  its  provisions.  Mr.  Cartwright  urged  that  the  accused 
may  come  if  he  chooses,  and  if  he  remain  away,  the  Court, 
proceeding  in  his  absence,  will  not  deprive  him  of  his  right  to 
be  present.  Assuming  real  and  absolute  inability  to  attend 
through  no  fault  of  his  own,  to  proceed  to  try  the  defendant  in 
his  absence  would,  in  my  opinion,  amount  to  a denial  of  the 
right  to  be  present,  affirmed  by  sec.  660.  Misconduct,  “ inter- 
rupting the  proceedings  so  as  to  render  their  continuance  in  his 
presence  impracticable,”  is,  I think,  the  sole  ground  upon  which, 
under  this  section,  a trial  can,  without  his  consent,  proceed  in 
the  absence  of  the  accused.  Sub-sec.  2 provides  for  the  case  of 
his  desiring  the  trial  to  proceed  in  his  absence,  and  enables  the 
Court,  upon  such  terms  as  it  thinks  proper,  to  yield  to  his  wish. 
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If,  exercising  his  judgment  upon  the  evidence  before  him  as 
to  the  condition  of  the  accused,  the  trial  Judge  decides  that 
he  is  capable  of  being  present  and  thereupon  orders  the  trial 
to  proceed,  that  discretion  will  not  be  reviewed  upon  motion 
for  prohibition.  If  the  accused,  or  his  counsel  for  him,  believ- 
ing his  personal  presence  fraught  with  danger  to  his  life,  or 
for  some  other  reason,  should,  upon  such  adjudication,  urge 
that  the  personal  attendance  of  the  defendant  be  not  compelled, 
the  case  would  be  within  the  purview  of  sub-sec.  2 of  sec.  660 
and  the  Judge  might,  in  the  further  exercise  of  his  discretion, 
permit  the  accused  to  remain  away  during  the  trial.  Mr.  Du- 
Vernet  argued  that  this  was  not  the  position  in  the  present 
instance.  Upon  examining  the  notes  of  what  transpired  before 
the  learned  county  Judge  on  the  25th  of  May,  I think  it  possible 
that  this  may  have  been  really  what  he  intended  to  intimate 
to  be  his  purpose.  I quote 

“ Mr.  DuVernet : Would  your  Honour  be  good  enough  to 
state — your  Honour,  as  I understand  it,  intends  to  proceed  with 
the  trial  without  the  presence  of  the  accused  ? 

££  His  Honour  : I am  not  saying  that  at  all.  I am  saying 
he  is  to  be  here,  or  if  he  won’t  come,  I will  excuse  him  for  his 
absence ; that  is  what  I am  saying.  I am  not  saying  that  I am 
going  on  in  his  absence  at  all.” 

But  the  report  proceeds  : — 

££  Mr.  DuVernet : I understood  your  honour  to  say  that. 

£<  His  Honour : No,  I am  saying  this : that  we  will  go  on 
with  this  trial — that  is  in  his  presence  here,  but,  if  he  cannot 
be  here,  I will  excuse  his  absence. 
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££  Mr.  DuVernet : And  proceed  with  the  trial  ? 

££  His  Honour  : Yes,  exactly.  That  has  been  the  practice,  I 
understand.” 

This  expresses  an  intention  to  proceed,  though  it  be  the  fact 
that  the  defendant  really  cannot  be  present.  It  is  not  a deter- 
mination, by  an  exercise  of  judgment  on  the  part  of  the  learned 
Judge,  that  the  defendant  can  in  fact  be  present,  and  that, 
therefore,  his  absence,  being  in  a sense  voluntary,  may  be 
treated  as  tantamount  to  a request  that  he  may  be  permitted  to 
be  out  of  Court  during  the  trial. 
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Anglin,  J.  If  sub-sec.  2 of  sec.  660  was  designed  to  confer  upon  the 

1904  Court  any  such  power  as  that  which  I understand  the  learned 

In  be  J udge  has  intimated  his  purpose  to  exercise  by  virtue  of  its 

Rex:  provisions,  namely,  even  though  the  accused  be  absolutely  unfit 

McDougall.  to  attend,  that  his  trial  shall,  without  his  consent,  nevertheless, 
proceed,  language  much  more  apt  to  express  such  an  inten- 
tion would  assuredly  have  been  found  in  the  statute.  (Contrast 
section  853).  If  the  accused  is  physically  fit  to  be  brought  to 
the  court  room,  the  Crown  can  have  him  present.  The  Crown 
officers  must  accept  the  responsibility  of  action  in  this  matter. 
If  the  defendant  is  physically  unfit  to  come,  and  the  Crown 
officers  do  not  think  it  proper  to  take  the  responsibility  of 
bringing  him  in  that  condition  to  the  place  of  his  trial,  that 
trial  cannot,  without  his  consent,  in  view  of  the  provisions  of 
sec.  660,  proceed  in  his  absence.  Under  such  circumstances  to 
imply  a request  upon  his  part  to  permit  his  absence  during  the 
trial  is,  in  my  opinion,  impossible. 

“ 4th.  Section  660  does  not  apply  to  Speedy  Trials  under 
Part  LIY.  of  the  Code.” 

This  objection  is,  in  my  opinion,  not  sustainable. 

“ 5th.  The  charges  against  the  prisoner  are  in  reality  for 
breach  of  trust  in  discharge  of  his  duties  as  a public  officer 
under  sec.  135 — which  the  General  Sessions  cannot  try.”  See 
sec.  540. 

This  objection  cannot  prevail.  If  the  evidence  when  taken 
should  fail  to  sustain  the  charge  as  laid  under  sec.  319,  but 
would  establish  an  offence  under  sec.  135,  there  could  be  no  con- 
viction in  the  General  Sessions  for  this  latter  offence,  and  there- 
fore no  conviction  in  the  county  Judge’s  Criminal  Court. 

For  the  reasons  indicated  above  I think  the  prohibition 
asked  for  on  behalf  of  the  defendant  must  be  ordered  upon 
these  grounds : — 

1st.  The  conditions,  upon  which  a valid  election  for  speedy 
trial  could  be  made,  did  not  exist ; 

2nd.  The  election  actual] y made,  as  recorded,  is  not  that 
contemplated  by  sec.  7&7,  and  is  on  that  account  invalid;  and 

3rd.  Without  his  express  consent,  or  its  equivalent,  the  de- 
fendant cannot  be  tried  in  his  absence  as  here  proposed. 


R.  s.  c 
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[DIVISIONAL  COURT.] 

Brown  v.  Waterous  Engine  Works  Company. 

Negligence — Proximate  Cause — Evidence — Defect — Want  of  Guard. 


The  plaintiff’s  husband,  who  was  working  on  a platform  projecting  a few  feet 
from  a gallery  in  the  defendants’  workshop,  fell  from  the  platform  and  was 
killed,  there  being  no  evidence  to  shew  how  he  fell.  There  was  no  railing 
or  guard  to  the  platform,  but  when  the  deceased  was  last  seen  he  was 
standing  on  the  platform  near  the  gallery  in  a place  of  safety,  and  after  that 
up  to  the  time  when  he  was  found  lying  on  the  floor  of  the  workshop  nothing 
had  happened  in  connection  with  his  work  to  make  it  necessary  for  him 
to  change  his  position  : — 

Held,  Meredith,  C.J.,  dissenting,  that  there  was  no  case  to  go  to  the  jury,  it 
being  merely  at  best  a matter  of  conjecture  that  the  accident  had  happened 
because  of  the  want  of  a guard. 

J udgment  of  Britton,  J. , at  the  trial  reversed. 

An  appeal  by  the  defendants  from  the  judgment  at  the  trial 
was  argued  before  a Divisional  Court,  [Meredith,  C.J.C.P., 
MacMahon,  and  Teetzel,  JJ.],  on  the  8th  of  February,  1904. 

E.  E.  A.  DuVernet,  for  the  appellants. 

W.  S.  Brewster , K.C.,  for  the  respondent. 


The  action,  which  was  tried  before  Britton,  J.,  and  a jury 
at  Brantford,  on  the  28th  and  29th  of  September,  1903, 
was  brought  to  recover  damages  in  respect  of  the  death 
of  the  plaintiff’s  husband,  who,  while  in  the  employment 
of  the  defendants,  fell  from  a platform  projecting  from  a 
gallery,  and  was  killed.  The  sole  question  was  whether,  upon 
the  facts  set  out  in  the  judgment,  there  was  evidence  from 
which  the  jury  could  draw  the  inference  of  negligence  on  the 
part  of  the  defendants  causing  the  accident  complained  of. 
The  following  cases  were  specially  discussed  : Wakelin  v.  Lon- 
don and  South  Western  R.  W.  Co.  (1885),  12  App.  Cas.  41; 
Canadian  Coloured  Cotton  Mills  Co.  v.  Kervin  (1899),  29 
S.C.R,  479 ; Young  v.  Owen  Sound  Dredge  Co.  (1900),  27  A.R. 
€49;  Cowans  v.  Marshall  (1897),  28  S.C.R.  161;  Griffiths  v. 
Hamilton  Electric  Light  Co.  (1903),  6 O.L.R.  296 ; Scriver  v. 
Lowe  (1900),  32  O.R.  290  ; Asbestos  and  Asbestic  Co.  v.  Durand 
(1900),  30  S.C.R.  285  ; Rodgers  v.  Hamilton  Cotton  Co.  (1893), 
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23  O.R.  425  ; Garner  v.  Township  of  Stamford  (1903),  7 
O.L.R.  50. 

July  2.  MacMahon,  J.: — The  plaintiff  is  the  widow  and 
administratrix  of  George  Brown,  who  on  the  19th  May,  1903, 
was  employed  as  a labourer  in  the  defendants’  engine  works, 
and  on  that  day  was,  together  with  other  workmen,  engaged 
in  carrying  materials  from  the  ground  floor  of  the  defendants’ 
factory  to  the  gallery  or  floor  above  by  means  of  a crane,  and 
the  materials  when  hoisted  to  the  floor  above  were  received 
and  deposited  on  a platform  which,  it  is  alleged,  was  a part  of 
the  ways  connected  with  the  defendants’  works,  and  was  defec- 
tive and  dangerous  by  reason  of  its  not  being  guarded  by  a 
railing,  and  because  of  the  negligence  of  the  defendants  in 
leaving  it  unguarded  said  George  Brown  fell  therefrom  to  the 
floor  below  and  received  the  injuries  from  which  he  died  on  the 
25th  June. 

A gallery  runs  along  the  north  and  south  sides  of  the 
defendants’  engine  works,  about  16  feet  from  the  ground  floor, 
taking  in  one-third  of  each  side  of  the  second  story  of  the 
building.  These  galleries,  which  are  used  as  workshops  in 
connection  with  the  company’s  business,  have  a railing  along 
the  edge.  Projecting  out  from  the  gallery  on  the  north  side  is 
a platform  4 feet  5 inches  in  width,  with  bevelled  sides,  making 
the  platform  14  feet  2 inches  long  in  front  by  about  22  feet  in 
the  rear,  where  it  joins  the  gallery. 

Adam  Kew  and  Brown  (Kew  being  a foreman  over  Brown) 
went  up  to  the  gallery  and  carried  out  two  pieces  of  plank  8 
feet  long  and  2 feet  6 inches  wide,  and  laid  them  down  beside 
each  other  near  the  edge  of  the  platform,  from  which  they  were 
to  be  lowered  to  the  ground  floor  by  means  of  a crane.  Imme- 
diately after  placing  the  planks  on  the  platform,  Kew  told 
Brown  he  would  go  to  the  ground  floor  and  send  up  by  the 
crane  a piece  of  rope  which  Brown  was  to  put  around  the  planks 
and  lower  by  the  crane.  The  railing  between  the  gallery  and 
the  platform  was  removed ; and  Kew  said  that  when  he  turned 
to  leave  Brown  had  stepped  back  from  the  front  of  the  platform 
and  was  standing  at  the  east  end  and  back  of  the  planks  they 
had  placed  on  the  platform,  about  where  the  railing  would  be 
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when  placed  across  the  front  of  the  gallery.  He  also  said  he 
(Brown)  “ stepped  inside  jnst  clear  of  the  platform  (the  planks) 
we  laid  down.”  When  Kew  last  saw  Brown  he  was  facing 
towards  the  west.  Kew  walked  fifteen  or  twenty  feet,  in  the 
direction  of  the  stairway,  when  he  met  James  Milne,  who  asked 
him  where  Brown  was ; and  Kew,-  looking  around,  found  that 
he  had  disappeared,  and  going  to  the  platform  saw  him  lying 
on  the  ground  floor,  he  having  fallen  from  the  north-east  end  of 
the  platform. 

Accepting  Kew’s  statement  as  to  where  he  last  saw  Brown 
as  being  correct,  then  in  the  few  seconds  during  which  Kew 
walked  the  fifteen  or  twenty  feet,  Brown  must  have  changed  his 
position  and  gone  to  the  front  platform  to  the  place  where  he 
fell  over.  There  was  no  necessity  for  his  leaving  the  place 
where  he  was  standing  until  Kew  notified  him  that  the  rope 
was  coming  up  by  the  crane.  What  his  object  was  in  going  to 
the  front  of  the  platform  is  unknown,  and  no  one  saw  him  fall. 

The  questions  submitted  by  the  trial  Judge  to  the  jury  and 
their  answers  thereto  are  : 

1.  Was  the  projecting  platform  on  defendants’  building  on 
the  19th  May,  1903,  as  described  by  the  witnesses  Kew,  and 
Fair,  a dangerous  or  unsafe  place  for  the  workmen  working 
thereon  ? 

Yes. 

2.  If  so,  in  what  respect  was  it  dangerous  or  unsafe  ? 

By  not  having  a railing. 

3.  Was  there  any  defect  in  this  projecting  platform,  consider- 
ing the  purpose  for  which  it  was  intended  as  a part  of  defen- 
dants’ factory  ? 

We  find  no  defect  in  the  platform  for  the  purpose  for  which 
it  was  intended,  but  for  the  protection  of  the  workmen  it 
should  have  had  a railing. 

4.  If  any  defect,  what  was  that  defect  ? 

Want  of  railing. 

5.  If  any  defect,  was  the  personal  injury  to  George  Brown 
which  he  sustained  on  19th  May  last,  and  from  which  he  died, 
caused  by  that  defect  ? 

Yes. 
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6.  Were  the  defendants  guilty  of  negligence  in  reference 
to  that  projecting  platform  ? 

Yes. 

7.  If  so,  in  what  did  such  negligence  consist  ? 

By  not  providing  a railing. 

8.  If  you  find  that  defendants  were  guilty  of  negligence, 
did  that  negligence  cause  the  accident,  and  if  so,  how  ? 

(1)  Yes.  (2)  By  not  providing  a railing. 

9.  Could  the  deceased  George  Brown  by  the  exercise  of  rea- 
sonable care  have  avoided  the  accident  which  caused  his  death  ? 

No. 

10.  What  damages  do  you  find  in  case  the  plaintiff  is 
entitled  to  recover  ? 

$1,000.00.” 

Kew  did  not  consider  the  platform  a dangerous  place  with- 
out a railing.  And  had  Brown  gone  to  the  front  of  the  plat- 
form to  get  the  rope  from  the  crane  to  attach  to  the  planks  to 
lower  them,  the  evidence  is  that  the  work  could  not  have  been 
done  with  a railing  in  front  of  the  platform,  and  it  would 
therefore  have  been  impracticable  to  have  securely  guarded 
that  part  of  the  platform  while  such  operations  were  being 
carried  on. 

But  assuming  as  to  the  bevelled  sides  of  the  platform,  it  is 
“ a dangerous  structure  or  place  ” within  the  20th  section  of 
the  Factories  Act,  R.S.O.  1897  ch.  256, and  should  therefore,  “be 
as  far  as  practicable  securely  guarded,”  there  is  nothing  to  shew 
that  the  want  of  a guard  was  the  cause  of  the  deceased  falling 
from  the  platform.  There  was  no  evidence  which  ought  to 
have  satisfied  the  jury  of  the  fact  sought  to  be  proven,  namely, 
as  to  how  deceased  came  to  his  death.  Without  such  evidence 
the  cause  of  his  falling  was  wholly  a matter  of  conjecture. 

In  Wakelin  v.  London  and  South  Western  R.  W.  Co.,  12 
App.  Cas.  41,  where  the  dead  body  of  a man  was  found  on  the 
line  of  the  railway,  near  the  level  at  night,  the  man  having 
been  killed  by  a train  which  carried  the  usual  head-lights  but 
did  not  whistle  or  otherwise  give  warning  of  its  approach,  no 
evidence  was  given  of  the  circumstances  under  which  the  de- 
ceased got  on  the  line.  The  jury  found  for  the  plaintiff,  the 
widow  of  the  deceased.  But  it  was  held  that  even  assuming 
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(but  without  deciding)  that  there  was  evidence  of  negligence  on 
the  part  of  the  company,  yet  there  was  no  evidence  to  connect 
such  negligence  with  the  accident ; and  that  therefore  there 
was  no  carse  to  go  to  the  jury. 

Lord  Chancellor  Halsbury  said,  at  page  45  : “ That  (the 
cause  of  the  accident)  is  the  fact  to  be  proved.  If  that  fact  is 
not  proved  the  plaintiff  fails,  and  if  in  the  absence  of  direct 
proof  the  circumstances  which  are  established  are  equally  con- 
sistent with  the  allegation  of  the  plaintiff  as  with  the  denial  of 
the  defendants,  the  plaintiff  fails,  for  the  very  simple  reason 
that  the  plaintiff  is  bound  to  establish  the  affirmative  of  the 
proposition,  ‘ Ei  qui  affrmat  non  ei  qui  negat  incumbit  pro- 
bation ” 

And  Lord  Watson  said,  at  page  49  : “ The  evidence  affords 
ample  materials  for  conjecturing  that  the  death  may  possibly 
have  been  occasioned  by  that  negligence,  but  it  furnishes  no 
data  from  which  an  inference  can  be  reasonably  drawn  that  as 
a matter  of  fact  it  was  so  occasioned.” 

In  Groves  v.  Wimborne,  [1898]  2 Q.B.  402,  where  the 
alleged  breach  of  duty  was  in  the  defendant  allowing  danger- 
ous machinery  to  remain  unfenced  contrary  to  the  provisions 
of  the  Factory  Act,  Smith,  L.J.,  at  page  407,  said : “ On  proof 
of  a breach  of  this  statutory  duty  imposed  on  the  defendant 
and  injury  resulting  to  the  plaintiff  therefrom  primd  facie  the 
plaintiff  has  a good  cause  of  action.” 

In  Canadian  Coloured  Cotton  Mills  Co.  v.  Kervin,  29  S.C.R. 
479,  where  a workman  was  killed  by  being  caught  in  a revolv- 
ing shaft  and  dashed  against  a beam,  no  one  saw  the  accident, 
and  it  could  not  be  ascertained  how  it  occurred.  In  an  action 
by  his  widow,  the  negligence  charged  was  want  of  a fence  or 
guard  around  the  machinery.  It  was  held  that  the  plaintiff 
could  not  recover  in  the  absence  of  evidence  that  the  negli- 
gence charged  was  the  cause  of  the  accident. 

The  judgment,  at  page  482,  states  : “ All  cases  of  this  kind 
involve  the  determination  of  two  essential  facts  : first,  negli- 
gence on  the  part  of  the  master,  and  second,  that  that  negli- 
gence was  the  cause  of  the  injury  to  the  employee.  Without 
satisfactory  evidence  of  both  these  facts,  there  is  no  case  to  go 
to  the  jury.” 
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See  also  the  judgment  of  Collins,  M.R.,  in  Pomfret  v.  Lan- 
cashire and  Yorkshire  E.  W.  Co.,  [1903]  2 K.B.  718,  at  page 
721  ; Young  v.  Owen  Sound  Dredge  Co.,  27  A.R.  649  ; Farmer 
v.  Grand  Trunk  R.  W.  Co.  (1891),  21  O.R.  299  ; and  Cowans 
v.  Marshall,  28  S.C.R.  161. 

The  evidence  in  this  case  (to  repeat  the  language  of  Lord 
Watson,  in  Wakelin  v.  London  and  South  Western  R.  W.  Co.), 
affords  ample  materials  for  conjecturing  that  the  death  may 
possibly  have  been  occasioned  by  the  alleged  neglect  to  guard 
the  platform,  but  it  furnishes  no  data  from  which  an  inference 
can  reasonably  be  drawn  that  as  a matter  of  fact  it  was  so 
occasioned.” 

The  appeal  must  be  allowed  and  action  dismissed,  but  under 
the  circumstances,  without  costs. 

Teetzel,  J. : — Assuming  that  there  was  evidence  of  negli- 
gence of  the  defendants  to  be  submitted  to  a jury,  the  equally 
important  question  for  determination  is,  was  there  any  evidence 
proper  to  be  submitted  to  a jury  that  such  negligence  was  the 
proximate  cause  of  the  death  of  the  plaintiff’s  husband  ? 

I understand  the  effect  of  the  decisions  cited  in  the  judg- 
ment of  my  learned  brother  MacMahon  to  be  that,  given 
negligence  by  defendants  and  the  finding  of  the  body  of  deceased 
in  a position  consistent  with  the  injury  having  been  caused  by 
defendants’  negligence,  but  no  other  evidence  that  such  negli- 
gence was  in  fact  the  immediate,  necessary  and  direct,  in  other 
words,  proximate  cause  of  the  injury,  the  case  should  not  be 
submitted  to  a jury. 

While  it  was  clear  that  it  was  the  fall  from  the  unguarded 
platform  that  killed  the  plaintiff’s  husband,  was  the  omission 
to  guard  the  proximate  cause  of  the  fall  ? Upon  this  there  is 
no  evidence  whatever.  There  was  ’no  eye  witness.  This  miss- 
ing link  in  the  evidence  cannot  be  filled  by  conjecture.  The 
plaintiff  must  establish  the  proximate  cause  of  her  loss  by 
positive  testimony  or  by  presumptions  weighty,  precise  and 
consistent.  See  Dominion  Cartridge  Co.  v.  McArthur  (1901), 
31  S.C.R.  392. 

As  put  by  Lord  Halsbury,  in  Wakelin  v.  London  and  South 
Western  R.  W.  Co.,  12  App.  Cas.  41  : “ The  plaintiff  who  gives 


yiii.] 


ONTARIO  LAW  REPORTS. 


43 


evidence  of  a state  of  facts  which  is  equally  consistent  with 
the  wrong  of  which  she  claims  having  been  caused  by — in  this 
sense  that  it  could  not  have  occurred  without — her  husband’s 
own  negligence,  as  by  the  negligence  of  the  defendant,  does 
not  prove  that  it  was  caused  by  the  defendant’s  negligence.” 

If  the  deceased  had  not  been  killed  but  only  seriously  in- 
jured by  the  fall,  and  in  an  action  for  damages  had  closed  his 
case  without  giving  any  more  evidence  as  to  how  he  happened 
to  fall  than  is  given  in  evidence  here,  it  would  be  clear  I think 
that  his  action  would  be  dismissed  for  want  of  evidence  con- 
necting the  direct  and  immediate  cause  of  his  fall  with  the 
unguarded  platform,  and  in  the  present  state  of  the  law  the 
plaintiff  here  is  in  no  better  position  as  regards  the  burden  of 
proof. 

I agree  with  my  brother  MacMahon  that  the  appeal  should 
be  allowed  and  the  action  dismissed  without  costs. 
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Meredith,  C.J. : — I have  reached  a different  conclusion  to 
that  to  which  my  learned  brothers  have  come.  There  was,  in 
my  opinion,  evidence  fit  to  be  submitted  to  the  jury,  (1)  that 
the  place  where  the  deceased  was  working  at  the  time  he  met 
his  death  was  an  unsafe  one  owing  to  the  form  of  the  platform 
and  the  absence  of  a railing  or  other  guard  around  it,  and  that 
this  constituted  a defect  in  the  condition  and  arrangement 
of  the  premises  of  the  defendants  within  the  meaning  of  the 
Workmen’s  Compensation  for  Injuries  Act;  (2)  that  this 
defect  arose  from  the  negligence  of  the  defendants  ; (3)  that 
the  deceased  fell  from  the  platform  to  the  floor  below  owing  to 
this  defect,  and  that  his  death  resulted  from  the  injuries  which 
he  received  in  his  fall ; (4)  that  the  deceased  was  at  the  time 
he  fell  in  a place  where  the  work  which  he  was  assigned  to  do 
required  him  to  be,  or  at  least  made  it  proper  that  he  should  be. 

The  precise  manner  in  which  the  accident  happened,  did  not 
appear,  for  there  was  no  eye  witness  of  it,  but  it  was,  I think, 
open  to  the  jury  to  draw  the  inference  that  while  waiting  for 
the  signal  of  the  moving  of  the  crane  the  deceased  in  a moment 
of  forgetfulness  made  a step  backward,  which,  had  the  platform 
been  properly  constructed  and  guarded,  would  have  resulted  in 
no  harm  to  him,  but  which,  owing  to  the  mode  of  its  construe- 
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tion  and  the  absence  of  a guard,  caused  him  to  be  precipitated 
to  the  floor  below. 

It  was  also,  I think,  for  'the  jury  to  say  whether  the  de- 
ceased was  guilty  of  contributory  negligence  disentitling  the 
plaintiff  to  recover. 

I am  not  unmindful  of  the  difficulty  which  the  decided 
cases  place  in  the  way  of  a plaintiff  seeking  to  recover  in  a 
case  such  as  this,  where  there  has  been  no  eye  witness  of  the 
accident,  the  difficulty  of  connecting  the  accident  with  the  neg- 
ligence proved ; but  it  cannot,  I think,  be  said  in  this  case  that 
there  was  not  evidence  carrying  it  on  this  point  beyond  the 
realm  of  mere  conjecture,  and  warranting  the  jury  in  drawing 
the  inference  that  the  injury  to  the  deceased  and  his  consequent 
death  were  attributable  to  the  negligence  of  which  the  plaintiff 
complains. 


R.  s.  c. 
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[DIVISIONAL  COURT.] 

In  re  Kay  v.  Storry. 

Division  Court — After  Judgment  Summons — Committal — “ Ability  to  Pay" — 

Prohibition. 

Judgment  was  recovered  at  the  trial  by  the  plaintiff  in  a division  court  action, 
no  order  being  at  that  time  made  for  payment  in  instalments.  Subsequently, 
the  defendant  was  examined  upon  an  after  judgment  summons  and  was 
ordered  to  pay  $15  a month.  Default  having  occurred,  he  was  again  brought 
before  the  Judge  on  a shew  cause  summons  and  committed  to  goal  for 
twenty  days  : — 

Held,  that  it  was  to  be  assumed  in  the  absence  of  evidence  to  the  contrary, 
that  there  had  been  a finding  on  proper  evidence  of  the  existence  of  the 
conditions  justifying  the  making  of  an  order  of  committal  and  that  prohibi- 
tion would  not  lie.  Judgment  of  Anglin,  J.,  affirmed. 

Per  Meredith,  C. J.  : — “Ability  to  pay”  in  sub-sec.  5 of  sec.  247  of  the 
Division  Courts  Act,  R.S.O.  1897,  ch.  60,  covers  the  case  of  a dishonest 
debtor  who  can  by  working  earn  the  means  to  pay  the  debt  and  contu- 
maciously refuses  to  do  anything . 

Per  Anglin,  J. : — An  order  for  committal  is  not  made  as  punishment  for  dis- 
obedience of  a specific  order  for  payment  and  in  the  nature  of  a committal 
for  contempt,  but  is  granted  as  a punishment  of  the  fraudulent  conduct  of 
the  debtor  in  having  refused  or  neglected  to  pay  the  judgment  debt,  though 
having  had  the  means  and  ability  to  pay.  It  is,  therefore,  not  necessary 
before  a committal  order  can  be  made,  that  there  should  be  an  order  on 
after  judgment  summons  and  disobedience  of  that  order.  The  judgment 
itself  is  sufficient  foundation  for  the  order  to  commit . 

This  was  an  appeal  by  the  defendant  from  the  judgment  of 
Anglin,  J.,  dismissing  a motion  by  the  defendant  for  an  order  for 
prohibition  to  a division  court.  The  motion  before  Anglin,  J., 
was  argued  on  the  3rd  of  June,  1904,  in  whose  judgment  the 
facts  are  stated. 

J.  W.  McCullough,  for  the  defendant. 

S.  B.  Woods,  for  the  plaintiff. 

June  7.  Anglin,  J. : — The  defendant  moves  to  prohibit  the 
officers  of  the  4th  division  court  of  the  county  of  York  from 
enforcing  an  order  for  his  committal  made  on  the  13th  of 
April,  1904. 

Judgment  was  recovered  by  the  plaintiff  against  the  defen- 
dant for  rent  on  the  10th  of  June,  1903.  No  order  was  then 
made  under  sec.  151  of  the  Division  Courts  Act  for  payment  at 
any  specified  time  or  times.  But  on  the  23rd  of  February, 
1904,  the  defendant  was  examined  upon  a summons  as  a judg- 
ment debtor,  and  the  Judge,  being  of  opinion  that  he  had 
means  and  ability  to  pay  the  judgment,  made  an  order  for  its 
payment  in  monthly  instalments  of  $15  each.  The  defendant, 
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not  having  complied-  with  this  order,  was  again  summoned 
before  the  division  court  Judge,  and,  after  further  examination, 
an  order  was  made  committing  him  to  gaol  for  twenty  days. 
It  is  the  enforcement  of  this  latter  order  which  the  defendant 
now  asks  me  to  prohibit. 

His  application  is  based  upon  two  grounds : 1st.  That  an 
order  for  payment,  other  than  the  judgment  itself,  is  a 
necessary  preliminary  to  an  order  for  committal  under  sec. 
247,  sub-sec.  5,  R.S.O.  1897,  ch.  60 ; and  that  the  order  for 
payment  by  instalments  of  the  23rd  of  February,  1904 — the 
only  order  for  payment  in  this  case  other  than  the  judgment 
itself — was  made  without  jurisdiction.  2nd.  That  upon  the 
facts  appearing  on  the  debtor’s  examination,  as  shewn  by  the 
certificate  of  the  division  court  Judge,  he  had  no  jurisdiction  to 
order  the  committal  of  the  defendant. 

Upon  the  first  objection,  Mr.  McCullough  contended  that 
before  a summons  can  properly  issue  under  sec.  243  of  the 
Division  Courts  Act,  there  must  have  been  non-compliance 
with  some  order  for  payment  of  the  judgment  debt,  other  than 
the  judgment  itself.  He  then  argued  that  such  an  order  can 
only  be  made  under  the  powers  conferred  by  sec.  151  of  the 
statute,  and  that  these  powers  must  be  exercised  at  the  trial, 
and  not  afterwards.  If  effect  were  given  to  this  contention, 
unless  the  plaintiff,  anticipating  inability  to  realize  upon 
execution,  obtains  at  the  trial  an  order  for  payment  under  sec. 
151,  he  can  never  afterwards  secure  the  benefit  of  the 
provisions  contained  in  secs.  243,  et  seq.,  for  the  examination  of 
judgment  debtors  and  their  committal,  etc.  These  conse- 
quences of  Mr.  McCullough’s  propositions  in  themselves  afford 
a strong  argument  against  their  being  accepted  in  their 
entirety.  But,  if  sound,  they  should  not  on  that  ground  alone 
be  rejected. 

The  common  practice  in  division  courts  throughout  the 
Province  has  been,  upon  the  first  summons  issued  after  judg- 
ment, to  make  an  order  for  payment,  usually  by  instalments, 
and  to  defer  ordering  committal  until  the  return  of  a second 
summons  issued  upon  default  in  payment  of  the  instalments  so 
ordered.  The  statute  does  not  seem  at  any  time  to  have 
required  the  intermediate  step  between  judgment  and  com- 
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mittal  : see  C.S.U.C.  ch.  19,  secs.  160,  et  seq.',  R.S.O.  1877,  ch. 
47,  secs.  177,  et  seq.',  R.S.O.  1897,  ch.  60,  secs.  243,  et  seq.  On 
the  contrary,  the  introductory  words  of  the  section,  now 
numbered  243 — “ Any  person  having  an  unsatisfied  judgment 
or  order  in  a division  court  for  the  payment  of  any  debt, 
damages  or  costs,  may  procure,  etc.”  — indicate  that  the 
summons,  upon  which  committal  may  follow  under  sec.  247, 
may  issue  upon  and  because  of  non-compliance  with  the 
judgment  in  the  action. 

The  prevailing  practice  of  making  an  order  for  payment 
upon  the  return  of  the  first  judgment  summons  may  have 
grown  up  because  of  the  presence  of  the  word  “ twice,”  in  the 
fifth  line  of  sec.  166  of  C.S.U.C.  ch.  19,  which  was  carried  into 
sec.  183  of  R.S.O.  1877,  ch.  47,  and  which  was  stricken  out  by 
43  Viet.  ch.  8,  sec.  60:  see  now  R.S.O.  1897,  sec.  248.  To  order 
committal  against  a debtor  attending  upon  the  first  judgment 
summons,  while  it  could  not  be  so  ordered  against  him  if 
absenting  himself,  unless  upon  proof  that  such  absence  was 
wilful,  would  put  a premium  upon  disobedience  to  the 
summons.  Or  it  may  have  been  adopted  in  ease  of  the  debtor. 
I rather  incline  to  think  that  the  intermediate  order  for 
payment,  usually  made  upon  the  return  of  a first  post-judgment 
summons,  was  deemed  necessary,  or  expedient,  because  of  the 
view,  somewhat  generally  prevailing,  that  the  committal, 
ordered  under  the  provisions  now  found  in  sec.  247,  sub-sec.  5, 
was  in  reality  for  contempt  of  court  in  disobeying  the  subse- 
quent order  for  payment,  the  judgment  for  the  recovery  of 
money  not  being  an  order  disobedience  to  which  puts  a 
defendant  in  contempt.  That  this  position  is  illogical  seems 
not  to  have  been  generally  recognized.  Whatever  the  reason, 
however,  division  court  Judges  have,  with  practical  unanimity, 
declined,  no  matter  what  the  debtor’s  means,  to  make  orders 
for  committal  upon  the  first  judgment  summons. 

I was  much  impressed  by  Mr.  McCullough’s  argument  that 
these  orders  for  payment,  made  upon  the  return  of  a post- 
judgment summons,  are  not  contemplated  or  covered  by  sec. 
151  of  the  statute,  which  provides  for  an  order  to  be  made  at 
the  trial.  It  has  been  generally  understood,  however,  that  the 
section  now  numbered  252  empowers  the  Judge  to  make  such 
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orders.  If  a judgment  for  the  recovery  of  money  is  in  itself 
an  order  for  payment — and  I think  it  is — sec.  252  in  terms 
empowers  the  Judge  to  make  these  orders.  I am  not  inclined 
to  agree  with  the  note  of  the  learned  writers  on  Division  Court 
Practice — Messrs.  Bicknell  and  Seager — at  p.  436  of  the  2nd 
edition  of  their  valuable  work,  that  the  words  “ order  for 
payment  previously  made  ” are  restricted  in  their  application 
“to  any  orders  that  may  have  been  made  under  the  151st 
section,  or  on  any  previous  judgment  summons.”  But  in  the 
view  which  I take  of  the  effect  of  the  other  provisions  of  the 
statute  under  consideration,  it  is  not  necessary  for  me  to 
determine  the  scope  of  sec.  252. 

In  my  opinion  no  order  for  payment,  other  than  that 
contained  in  the  judgment  itself,  is  necessary  to  support  a 
committal  under  sec.  247,  sub-sec.  5,  provided  its  other  require- 
ments are  satisfied.  When  I heard  portions  of  the  report  of 
Re  Hawkins  v.  Batzold  (1901),  2 0.  L.  R.  704,  read  upon  the 
argument,  I inferred  that  that  decision  was  authority  for  this 
position.  Upon  further  examination  of  the  report,  however,  it 
appears  that  a substantive  order  for  immediate  payment, 
distinct  from  the  judgment  itself,  was  pronounced  at  the  trial 
of  that  case.  It  is,  therefore,  not  decisive  of  the  question  now 
raised. 

Mr.  McCullough  argued  that,  with  nothing  except  a money 
judgment  in  his  favour,  a plaintiff  cannot  truthfully  make  that 
part  of  the  affidavit  required  by  R.S.O.  1897,  ch.  60,  sec.  243, 
which  reads : “ That  the  defendant  sought  to  be  examined  has 
rendered  himself  liable  to  be  committed  to  gaol  under  this  Act.” 
Mr.  McCullough’s  argument  assumed  that  the  committal 
obtainable  under  sec.  247,  sub-sec.  5,  would  be  for  disobedience 
in  the  nature  of  contempt  of  court.  Upon  this  assumption, 
since  failure  to  comply  with  the  terms  of  a judgment  for  the 
recovery  of  money  is  held  not  to  be  such  contempt,  this  form 
of  affidavit  would  present  a difficulty.  Sec.  247,  sub-sec.  5, 
amended  by  61  Viet.  ch.  15,  sec.  41  (O.)  requires  the  Judge, 
before  ordering  committal,  to  satisfy  himself  that  “ the  debtor 
had,  when  or  since  judgment  was  obtained  against  him,  suffi- 
cient means  and  ability  to  pay,  etc.”  Non-payment  under 
these  circumstances  is  treated  as  fraudulent  and  dishonest,  and 
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as  such,  not  as  a contempt  of  court  merely,  is  made  punishable 
by  imprisonment:  Stonor  v.  Fowle  (1887),  13  App.  Cas.  20,  24, 
28.  When  it  is  understood  that  this  is  the  foundation  of  the 
committal — that  it  is  a punishment  for  the  fraudulent  conduct 
of  the  debtor  in  having  refused  or  neglected  to  pay  the  judg- 
ment debt  (which  he  must  be  assumed  honestly  to  owe),  having 
had  withal  the  means  and  ability  to  make  payment,  the  objec- 
tion to  such  a committal  vanishes,  and  it  becomes  apparent 
that  a judgment  creditor,  bond  fide  believing  that  his  debtor 
has  means  and  ability  to  pay,  may  truthfully  make  affidavit 
that  the  latter  “ has  rendered  himself  liable  to  be  committed  to 
gaol  under  this  Act.”  If  an  order  for  payment,  other  than  the 
judgment  itself,  be  not  required,  the  order  made  in  this  case  by 
the  division  court  Judge  on  the  21st  of  February,  1904,  may, 
if  necessary,  be  disregarded,  and  the  committal  may  be  treated 
as  founded  upon  the  debtor’s  fraudulent  refusal,  or  neglect,  to 
pay  the  judgment  debt  as  required  by  the  judgment  itself. 

Mr.  McCullough’s  second  objection  is  to  the  sufficiency  of 
the  evidence  before  the  division  court  Judge  who  ordered  the 
committal.  The  evidence  upon  the  first  examination  of  the 
debtor,  had  upon  the  23rd  of  February,  1904,  is  before  me,  as 
well  as  a certificate  from  the  learned  Judge  of  his  conclusions 
upon  that  evidence.  These  latter  are  perhaps  not  entirely 
satisfactory,  but  are,  in  my  opinion,  not  now  material.  The 
evidence  taken  upon  the  second  examination,  had  on  the  13th 
of  April,  1904,  when  the  impeached  order  to  commit  was  made, 
is  not  furnished  to  me  by  the  applicant.  I am,  therefore,  not 
in  a position  to  pass  upon  its  sufficiency  to  support  the  order 
made  upon  it.  The  onus  is  upon  the  applicant  to  satisfy  me 
that  there  was  not  evidence  upon  which  the  order  can  be 
supported.  That  burden  he  has  not  discharged  : Re  Hawkins 
v.  Batzold , 2 O.  L.  R.  704.  Nor  does  the  certificate  of  the 
division  court  Judge  help  the  defendant.  He  certifies  that, 
notwithstanding  that  the  defendant  denied  that  he  had  means, 
since  the  order  of  the  23rd  of  February,  1904,  was  made,  to 
pay  the  instalments  thereby  ordered,  he  “found  against  the 
defendant.”  Though  this  certificate  is  apparently  directed  to 
non-compliance  with  the  order  of  the  23rd  of  February,  which, 
in  the  learned  Judge’s  view,  seems  to  have  been  the  important 
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matter  for  his  consideration,  and  is  confined  to  a finding  of 
means  to  meet  the  requirements  of  that  order  since  it  was 
pronounced,  that  does  not  in  any  way  negative  the  existence 
of  means  and  ability,  then,  or  since  the  recovery  of  judgment, 
to  pay  the  judgment  debt  and  costs  in  full,  of  which  there  may 
have  been  abundant,  and  I think  I am  bound  to  assume, 
in  the  absence  of  proof  to  the  contrary,  that  there  was  at  least 
sufficient,  evidence  before  the  learned  division  court  Judge:  Re 
Hyde  v.  Cavan  (1899),  31  O.R.  189.  If,  as  I am  inclined  to 
think,  the  Judge  had  authority  under  sec.  252  to  make  the 
order  of  the  23rd  of  February,  sec.  243  is  wide  enough  to 
justify  the  issue  of  a summons  against  the  debtor  making 
default  in  payment  as  required  by  that  order,  and  sec.  247, 
sub-sec.  5,  expressly  provides  for  committal  upon  such  default, 
the  Judge  being  satisfied  that  the  debtor  had  the  means  and 
ability  to  pay  the  instalments  ordered. 

For  these  reasons  I think  the  motion  fails  and  must  be  dis- 
missed with  costs. 


An  appeal  by  the  defendant  from  this  judgment  was  heard 
before  a Divisional  Court  [Meredith,  C.J.C.P.,  MacMahon, 
and  Teetzel,  JJ.]  on  the  15th  of  June,  1904. 

The  same  counsel  appeared  and  at  the  conclusion  of  the 
argument  for  the  appellant  judgment  was  given  as  follows: — 


Meredith,  C.J. : — We  think,  Mr.  Woods,  it  is  not  necessary 
to  hear  you.  An  order  has  been  made  for  the  committal  of 
the  defendant  good  upon  its  face,  and  made  within  the  general 
jurisdiction  of  the  Judge.  Now  the  Judge  is  not  bound  in  this 
matter,  as  he  is  in  some  matters  in  the  division  court,  to 
take  notes  of  the  evidence  which  is  given  before  him.  I think 
the  applicant  has  wholly  failed  to  displace  what  in  the  absence 
of  anything  to  the  contrary  we  must  assume, — that  tne  learned 
Judge  found  as  a fact  that  the  condition  existed  which  under 
the  statute  authorized  him  to  make  the  order. 

Mr.  McCullough  has  argued  with  a great  deal  of  force  and 
energy  that  a note  of  the  learned  Judge,  which  he  produces,  is 
evidence  that  there  was  not  before  him  the  material  necessary 
to  justify  him  in  making  an  order;  that  the  material  in  fact 
shows  that  he  acted  without  the  evidence  which  was  necessary 
to  give  him  jurisdiction  to  make  it. 


ONTARIO  LAW  REPORTS. 


51 


VIII.] 

We  think  that  the  memorandum  falls  far  short  of  this. 
The  learned  Judge  says  that  a certain  question  was  asked  of 
the  applicant  as  to  his  means  to  pay  the  debt,  that  he  said  he 
had  no  means;  and  the  learned  Judge  goes  on  to  say  that  he 
found  against  the  truth  of  that  statement.  Now,  surely  that 
must  mean,  giving  the  learned  Judge  credit,  as  I think  we  are 
bound  to  do,  for  not  having  found  on  a question  of  fact  without 
any  evidence,  that  he  made  inquiry,  either  by  an  examination 
of  the  debtor  or  in  some  other  way  which  led  him  to  the  con- 
clusion that  the  defendant  had  the  means  or  ability  to  pay  the 
debt. 

Speaking  for  myself,  I think  it  would  be  a most  unfortunate 
thing  if  the  interpretation  for  which  Mr.  McCullough  has 
argued  should  prevail — that  the  word  “ability”  is  not  to  be  read 
in  the  wide  sense  in  which  it  is  said  that  the  learned  Judge 
thought  that  it  should  be  read — I would  be  very  sorry  if  it 
were  the  law  that  a man  against  whom  a judgment  has  been 
recovered  in  the  division  court  may  say,  “I  absolutely  refuse 
to  pay”  and,  although  he  is  able-bodied  and  in  a position  to 
earn  the  money  speedily  to  pay  the  debt,  he  may  absolutely 
refuse  to  do  anything  to  earn  it;  and  I think  that  in  a case  of 
that  kind  the  Judge  may  well  find  that  he  has  ability  to  pay 
the  debt. 

The  English  statute,  which  has  been  referred  to,  uses  the 
word  “ means”  only. 

Mr.  McCullough’s  argument  leads  to  this  conclusion,  that 
the  word  “ability”  is  to  be  construed  in  the  same  way  as  the 
word  “means.”  I do  not  think  so,  but  that  it  is  much  more 
likely  that  our  Legislature  added  the  word  “ability”  because 
of  the  course  of  the  decisions  in  England,  and  because  it  was 
thought  the  statute  was  not  wide  enough  to  cover  the  case 
of  a dishonest  debtor  who  incurs  liabilities,  has  the  means  by 
working  to  pay,  and  contumaciously  refuses  to  do  anything  in 
order  to  discharge  the  debt. 

I think  the  appeal  fails  and  must  be  dismissed. 

MacMahon,  J. : — I agree  in  the  result. 

Teetzel,  J.: — I also  agree  in  the  result. 
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In  re  Dundas  Street  Bridges 
and 

In  re  Hunter  and  The  Corporation  of  the  City  of  Toronto. 

Municipal  Corporations — Local  Improvements — Apportionment  of  Part  of  Cost 

Between  the  City  and  Railway  Companies — Court  of  Revison — Appeal  from 

to  County  Judge — Prohibition. 

By  sec.  41  of  the  R.S.O.  1897,  ch.  226,  and  sec.  75  of  the  R.S.O.  1897,  ch. 
224,  an  appeal  lies  to  the  county  Judge,  not  only  from  a decision  of  the 
Court  of  Revision,  but  also  from  the  refusal  to  decide  an  appeal ; and  by  sec. 
6 of  62  Viet.  (2)  ch.  27,  the  appeal  in  such  case  may  be  at  the  instance  of 
the  municipal  corporation  or  of  the  assessment  commissioner  or  assistant 
assessment  commissioner. 

After  a petition  had  been  presented  to  a city  council  for  the  construction, 
as  a local  improvement,  of  bridges  over  railway  tracks  where  they  crossed 
one  of  the  streets,  and  asking  that  a proportionate  part  of  the  cost  should 
be  imposed  on  the  railways  and  on  the  city  generally,  and  after  lengthy  pro- 
ceedings in  which  the  validity  of  by-laws  passed  for  the  carrying  out  of 
the  work  was  questioned,  a by-law  was  passed  purporting  to  be  made  in 
pursuance  of  a petition  of  ratepayers  under  sec.  654  of  the  Municipal 
Act,  whereby  the  matter  of  the  assessment  for  the  cost  of  the  work  was 
referred  to  the  city  engineer,  under  which  he  made  his  report  and  a reference 
thereof  was  then  made  to  the  court  of  revision,  which  determined  that  such 
assessment  was  invalid  and  refused  either  to  confirm  it  or  to  make  any 
assessment  under  it  : — 

Held , that  the  county  Judge  could  properly  entertain  an  appeal  from  the  court 
of  revision  at  the  instance  of  the  city  and  the  assistant  assessment  commis- 
sioner, and  an  application  for  prohibition  was  refused. 

This  was  an  appeal  from  the  judgment  of  Meredith,  J.,  on 
an  application  for  an  order  of  prohibition  to  the  county  judge 
of  the  county  of  York  to  prohibit  him  from  hearing  an  appeal 
from  the  court  of  revision  of  the  city  of  Toronto. 

The  motion  before  Meredith,  J.,  was  heard  in  Chambers 
on  December,  18,  1903. 

H.  M.  Mowat,  K.C.,  and  G.  A.  Moss , for  the  motion. 

Fullerton , K.C.,  and  Chisholm , for  the  city  of  Toronto  and 
the  assessment  commissioner. 

February  3.  Meredith,  J.  : — It  is  extraordinary  that  in 

fourteen  years  of  controversy,  interspersed  with  costly  litigation, 
the  substantial  question  involved  in  this  matter  has  been 
entirely  evaded  or  lost  sight  of.  Fourteen  years  of  fighting 
over  the  shadow  without  getting  a step  nearer  the  substance. 
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It  is  difficult  to  perceive  what  is  to  be  gained  by  fighting 
side  issues.  However  interesting  it  might  be  to  a controversialist 
to  have  it  determined — after  running  the  full  course  of  the 
provincial  Courts  at  great  expense — that  the  municipal  council 
ought  to  have  proceeded  by  way  of  by-law  instead  of  by  way 
of  resolution,  it  cannot  have  been  so  very  interesting  to  the 
taxpayer  whose  purse  was  depleted  to  pay  the  costs  without 
getting  one  step  nearer  the  substantial  question — who  must 
pay  for  the  bridge  ? 

So,  too,  as  to  the  full  course  of  proceedings  by  way  of 
revision  of  the  assessments,  ending  in  the  county  court  Judge’s 
opinion  that  the  assessment  was  really  a primary  one  and 
should  not  have  been  treated  as  merely  a supplemental  one. 

This  chasing  of  the  shadow  and  ignoring  the  substance  can 
surely  be  profitable  to  none  of  the  parties  to  the  contest.  If  in 
the  end  the  land  owners  have  by  means  of  protracted  and 
costly  opposition  and  litigation  succeeded  only  in  teaching  the 
municipal  council  the  right  mode  of  procedure  in  order  to  lay 
the  burden,  increased  by  costs  and  other  expenses,  upon  their 
lands  and  them,  what  profit  is  it  ? Far  better  to  have  paid  the 
debt,  at  the  outset,  however  sought  to  be  enforced. 

I intend,  therefore,  to  deal  first  with  the  substantial  questions 
presented  upon  the  argument,  so  that  if  the  parties  choose  to 
still  carry  on  a war  of  side  issues,  it  must  be  done  within  sight 
of  the  main  issue,  and  of  what  the  outcome  of  it  all  must  be  if 
I am  right  in  my  conclusions.  But,  as  the  parties  have  the 
right  to  have  the  technical  points  considered,  it  will  be  necessary 
to  deal  with  them  also,  if  on  the  main  question  the  result  is, 
that  the  lands  are  yet  liable  to  the  tax  sought  to  be  imposed 
upon  them  or  any  part  of  it. 

Then  as  to  the  main  point:  the  case  is  one  of  a tax  sought 
to  be  imposed  and  levied  under  the  local  improvement  clauses 
of  The  Municipal  Act. 

“ At  least  two-thirds  in  number  of  the  owners  of  the  real 
estate  to  be  benefited,  such  owners  representing  at  least  one-half 
in  value  of  such  real  estate,”  duly  petitioned  for  the  improve- 
ments in  question,  and  the  municipal  council  considered  it 
would  be  inequitable  to  charge  the  whole  of  the  cost  on  the 
lands  fronting  on  the  improvements,  and  determined  what  lands 
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were  benefited,  subject  to  appeal,  and  also  assumed  part  of  the 
cost ; all  this  being  expressly  authorized  and  provided  for  by 
these  clauses  of  the  Act. 

Now,  after  many  years,  the  land  owners  seek  to  shift  the 
burden,  although  they  have  had  the  full  benefit  of  all  that  was 
petitioned  for,  upon  the  ratepayers  at  large.  But  why  should 
that  be  done  ? What  excuse  for  seeking  it  ? 

It  is  said  that  perhaps  a better  bargain  might  have  been 
made  with  the  railway  companies.  Then  why  not  have  made 
it,  or  had  it  made,  before  petitioning  ? Or  why  petition  if  not 
satisfied  with  it  ? How  can  such  a thing  give  a right  to  shift 
one  man’s  debt  upon  the  shoulders  of  another  ? 

It  is  also  said  that  the  cost  greatly  exceeded  what  was 
anticipated.  But  how  can  that  affect  the  question  ? How  can 
it  relieve  from  all  liability  ? If  we  could  evade  our  debts 
because  they  turn  out  to  be  more  than  expected,  what  a lot  of 
debts  would  be  evaded  ! In  these  days  few  set  out  to  build  a 
house  or  a bridge  without  first  counting  the  cost,  but  there  are 
many  who  undercount  it,  yet  that  can  hardly  be  a reason  for 
shifting  the  debt  upon  the  shoulders  of  those  who  were  no  way 
concerned  in  the  undertaking.  It  is  unfortunate  that  double 
the  amount  at  which  the  cost  of  the  work  was  estimated  must 
be  paid  by  someone,  but  again  that  is  no  excuse  for  shifting  the 
whole  burden,  no  one  being  blameable  for  the  excess. 

And  it  was  further  said  that  to  enforce  the  tax  would  be 
really  to  confiscate  the  lands.  That  is  doubtless  an  exaggera- 
tion of  the  real  state  of  affairs ; but,  whether  so  or  not,  the 
land  owners  got  all  they  bargained  for ; if  it  is  a good  bargain, 
theirs  is  the  benefit,  if  a bad  one,  theirs  the  loss ; it  was  their 
venture  for  their  own  gain ; and  even  if  any  one  of  them  lose 
his  land  by  reason  of  the  weight  of  his  portion  of  the  debt, 
that  is  but  the  usual  and  proper  course;  when  our  debts  exceed 
our  ability  to  pay,  our  property  is  sold  to  make  payment,  not 
our  neighbours’  made  to  bear  them — their  own  may  be  quite  as 
pressing  and  in  any  case  are  enough. 

There  certainly  has  been  great  delay,  but  the  municipal 
corporation  is  not  to  blame  for  that,  and  it  is  not  generally 
considered  an  unmixed  evil  to  have  the  day  of  reckoning  with 
creditors  delayed ; if  it  were,  so  many  would  not,  as  they  do, 
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look  upon  any  day  of  reckoning  as  an  evil  day,  the  more 
objectionable  the  earlier  it  comes.  But  the  question  is  not 
whether  there  has  been  reasonable  or  unreasonable  delay,  nor 
whether  any  body,  and,  if  any,  what  body,  is  blameable  for  it. 
The  question  is,  does  the  Act,  by  reason  of  delay,  relieve  the 
land  owners  from  their  obligation  ? On  the  contrary,  it  expressly 
authorizes  delay.  It  provides  that  in  order  to  avoid  supple- 
mentary assessments,  or  refunding  in  case  of  over  assessments, 
the  council  may  borrow  the  money  in  the  meantime  and  make 
the  assessments  after  the  improvements  are  completed. 

I am  quite  unable,  therefore,  to  find  anything  in  any  of  the 
grounds  relied  upon  by  the  applicants  for  considering  that  the 
municipal  corporation  cannot  now  impose  and  levy  the  special 
tax  in  question,  provided  they  go  the  right  way  about  it.  I am 
not  concerned  with  any  question  of  amount  or  proportion. 

Then  is  there  anything  in  what  may  be  fairly  termed  the 
technical  objections  to  the  proceedings  taken  to  impose  the  tax  ? 
In  other  words,  has  it  been  shewn  that  the  municipal  council 
has  not  gone  the  right  way  about  it  ? 

It  is  always  to  be  borne  in  mind  that  these  local  improvement 
clauses  are  to  be  considered  remedial  legislation,  and  are  to 
receive  such  large  and  liberal  construction  as  will  best  attain 
the  object  of  the  enactment.  They  are  to  be  worked  out  by 
that  plain  class  of  laymen  which  usually  fills  municipal  office 
of  township,  town,  and  village,  as  well  as  of  city.  They  are 
not  to  be  the  subject  of  expert  hair  splitting,  nor  to  stand  or 
fall  upon  very  precise  literary  criticism,  nor  upon  any  Judge’s 
or  any  court’s  notion  of  what  is  fair  or  unfair,  beneficient  or 
the  opposite,  to  the  taxpayer.  The  Legislature  may  be  well, 
and  must,  well  or  ill,  be  trusted  to  know  what  is  best,  and  to 
know  how  to  employ  the  proper  language  in  which  to  express 
its  will. 

Approaching  these  objections  of  form  rather  than  of 
substance  with  these  things  in  mind, is  there  anything  in  them? 

No  objection  of  any  kind  or  form  is  made  to  the  petition. 
It  was  sufficient  to  put  the  municipal  council  in  action,  if  they 
chose  to  act  upon  it ; the  required  proportion  of  land  owners — 
the  majority  which  the  law  provided  might,  with  the  approval 
of  the  municipal  council,  bind  the  minority,  whether  the  latter 
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were  willing  or  unwilling — duly  asked  for  the  improvements  to 
be  made  at  the  land  owners’  cost,  except  as  to  the  $20,000  to  be 
obtained  from  the  railway  companies  and  $30,000  to  be  assumed 
by  the  municipality.  The  companies  have  paid  their  shares, 
the  municipality,  through  the  ratepayers  at  large,  are  willing  to 
pay  theirs,  but  the  land  owners  have  not  paid  theirs,  nor 
anything ; on  the  contrary,  some  of  them  are  endeavouring  to 
evade  paying  anything,  though  they  have  that  which  they 
asked  for  with  all  the  conveniences  and  advantages  it  brings, 
together  with  the  increased  value  of  their  lands — things  which 
it  may  be  doubted  whether  they  would  be  deprived  of  at  any 
cost.  Before,  it  is  not  uncommon  to  have  the  mind  wholly  set 
on  the  thing  desired,  after,  on  the  cost. 

The  first  objection  of  this  character  is  that  the  council  did 
not  act  upon  its  own  “ opinion,”  in  determining  what  lands  were 
benefited  by  the  improvements,  and  the  proportion  in  which 
the  cost  thereof  should  be  assessed  against  the  lands  so 
benefited,  and  otherwise  in  acting  upon  the  petition,  but 
delegated  their  powers  and  duties  to  the  engineer  of  the 
corporation.  This,  of  course,  is,  in  one  sense,  a very  substantial 
objection,  but,  in  another  sense,  what  may  be  called  an  objection 
of  a technical  character,  for  no  one  can  now  doubt  the  council’s 
opinion,  or  that,  if  the  objection  prevailed,  the  duty  which  the 
Act  requires  them  to  perform  would  be  speedily  performed  and 
nothing  but  delay  and  more  costs  be  the  result ; and  has  there 
not  been  enough  of  one  and  the  other  ? 

But  the  answer  to  the  objection  is  that — so  far  as  the  first 
by-law  is  concerned — it  is  not  supported  by  the  facts.  On  the 
contrary,  it  appears  that  the  council  did  form  and  express  their 
opinion,  first  by  resolution  and  afterwards  by  by-law,  to  the 
effect  required  by,  and  in  the  words  of,  the  enactment.  It  is 
true  that  the  engineer  was  deputed  to  make  enquiry  and  report 
into  and  upon  all  the  circumstances,  but  what  better  mode  of 
procedure  could  be  adopted  ? It  can  hardly  be  suggested  that 
the  council  should  go  in  a body  and  find  for  themselves  all  the 
data  requisite  for  the  formation  and  expression  of  their  opinion, 
nor  that  each  member  should  separately  do  so.  They  did  that 
which  was  quite  proper — required  their  most  competent  officer 
to  investigate  and  to  report — and  then,  upon  the  petition  and 
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report,  their  own  knowledge,  and  all  other  information  had, 
proceeded  and  expressed  their  opinion  in  accordance  with  their 
officer’s  report,  except  in  one  particular  in  which  they  differed 
from  him,  and  changed  the  report  accordingly  before  adopting 
it:  see  Osgood  v.  Nellson  (1872),  I.R.,  5 H.L.  636. 

But  what  was  done  under  the  earlier  by-law  in  regard  to 
the  assessment  of  the  lands — whether  strictly  sufficient  and 
formal  or  not — was  undone  or  passed  over  by  a later  by-law, 
which  provided  for  a new  report  to  be  made  by  another 
engineer,  and  which,  as  appears  by  the  evidence  given  since  the 
argument,  the  board  of  control  approved  of  and  recommended 
the  council  to  adopt,  and  which  the  council  afterwards  passed 
upon,  approving  and  adopting  it  by  resolution. 

The  legislation  under  which  all  these  proceedings  were 
taken,  and  which  alone  authorizes  them  in  such  a case  as  this, 
is  now  contained  in  sec.  674  of  the  Consolidated  Municipal  Act, 
1903,  and  that  legislation,  differing  in  some  respects  from  that 
under  which  local  improvements  are  more  commonly  made, 
requires  the  council  among  other  things  to  determine  what  lands 
are  benefited  by  such  works  or  improvements,  and  the 
proportion  in  which  the  cost  thereof  shall  be  assessed  against 
the  lands  so  benefited ; and  it  is  from  such  assessment,  so 
made  only,  that  an  appeal  lies  to  the  court  of  revision  and  from 
the  court  of  revision  to  the  county  Judge. 

An  assessment  made  merely  by  the  engineer  or  any  other 
officer  would  be  insufficient ; the  council  could  not  so  delegate 
their  power  or  duty ; but,  as  before  mentioned,  the  council 
could  take  the  course  which  they  have  taken,  for  they  have 
passed  upon  the  question,  and  have  made  the  assessment,  even 
though  in  doing  so  they  have  adopted  wholly  the  report  of  the 
engineer ; and  the  one  question  now  is,  whether  the  action  of 
the  council  in  so  assessing  should  have  been  manifested  by 
by-law,  or  is  sufficient  being  under  a resolution  only. 

As  before  pointed  out,  the  672nd  section  of  the  Act  permits 
a council  to  make  the  special  assessment  after  the  work  has 
been  completed  and  to  “ then  pass  the  necessary  by-law 
authorizing  the  issue  of  debentures  ”...  But  the  Fleming 
case  decided  that,  notwithstanding  this  section,  proceedings 
under  674  must  be  begun  by  by-law;  that  the  “opinion”  of 
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the  council  of  the  expediency  and  necessity  of  the  work  and  of 
the  inequity  of  charging  the  whole  cost  by  way  of  frontage  tax, 
and  as  to  the  share  to  be  borne  by  the  municipality,  if  any, 
must  be  expressed  by  by-law  before  the  work  can  be  undertaken ; 
but  it  does  not  decide  that  the  proposed  assessments  against  the 
lands  to  be  benefited  must  be  made  by  by-law.  It  would  be  in- 
convenient if  it  did.  It  is  difficult  to  see  how  the  alterations  made 
by  the  court  of  revision  could  be  conveniently  given  effect  to 
under  a by-law  passed  before  the  revision.  It  is  the  common 
practice  under  the  ordinary  local  improvement  frontage  taxation 
to  assess  and  revise  first,  indeed,  all  may  be  done  under  one 
general  by-law.  It  is  difficult  for  me  to  perceive  why  there 
should  be  any  difference  in  the  mode  of  assessment  in  the  two 
cases ; great  changes  may  be  made  by  the  courts  of  revision  in 
either.  Under  the  municipal  drainage  enactments  a by-law  is 
passed  provisionally  before,  and  finally  after,  the  revision  of  the 
assessment,  but  in  such  cases  the  assessment  is  made  by  the 
engineer.  The  Fleming  case  does  not  require  it,  and  I am 
unable  to  perceive  any  sufficient  reason  why  the  council’s 
assessment  might  not  in  the  first  place  be  by  resolution ; they 
can,  and  they  intend  to,  pass  a by-law  after  the  revision  giving 
effect  to  it,  and  authorizing  the  issue  of  debentures,  and  that  is 
necessary. 

The  next  point  made  by  Mr.  Mowat  was  that  no  appeal  lay 
from  the  court  of  revision  to  the  county  court  Judge  at  the 
instance  of  the  municipal  corporation  or  of  the  ratepayer  joined 
with  them  in  these  appeal  proceedings.  At  the  time  of  the 
passing  of  the  by-law  to  conform  with  the  opinion  of  Street,  J., 
in  Fleming  v.  Corporation  of  Toronto  (1890),  20  O.R.  547  and 
(1892)  19  A.R.  318,  the  rights  of  appeal  in  such  a case  as 
this  were,  with  some  variation  in  procedure,  the  same  as 
those  provided  for  in  the  drainage  clauses  of  the  Municipal 
Act,  namely,  a right  of  appeal  to  the  court  of  revision  by 
the  owner  or  person  interested  in  any  property  assessed,  in 
regard  to  over-charge,  or  of  under-cliarge  of  any  other 
property  assessed,  or  to  property  which  should  be  assessed 
being  wrongfully  omitted  from  assessment ; and  a right  of 
appeal,  without  specifying  by  whom,  to  a county  court  Judge. 
Put  in  the  narrowest  compass,  the  appeal  to  the  county  court 
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Judge  would  be  limited  to  the  parties  affected  by  the  action  of 
the  court  of  revision.  And  in  such  a case  as  this  who  can  be 
more  affected  than  the  municipal  corporation  ? The  result  of 
the  action  of  the  court  of  revision,  as  all  parties  treat  it,  is  to 
relieve  this  applicant  altogether  from  the  tax  imposed  upon  him 
by  the  municipal  council,  with  the  result  that,  if  the  tax  be 
really  the  applicant’s  debt,  the  municipal  corporation  is  obliged 
to  pay  his  debt.  It  would  be  strange  if  there  were  not  an 
appeal.  The  enactment  is  simple  and  efficient.  The  municipal 
council  impose  the  tax  ; a right  of  appeal  is  given  to  everyone 
affected  by  that  imposition,  and  a further  right  of  appeal  to 
anyone  affected  by  the  proceedings  in  the  court  of  revision. 
That  the  municipal  corporation  is  a party,  or  should  be,  to  the 
first  appeal  I can  have  no  manner  of  doubt,  in  such  a case  as 
this.  They  imposed  the  tax,  their  action  is  appealed  against, 
and  upon  that  appeal  they  are  left  to  pay  a debt  which,  as  they 
contend,  is  the  debt  of  the  respondent. 

The  Municipal  Act  has  been  twice  since  re-cast  without 
making  any  substantial  change  in  this  respect  until  this  year 
(1903).  In  the  Municipal  Drainage  Act  the  words  “ the  person 
appealing  ” are  used  (sec.  42),  but  the  word  “ person  ” includes 
“ any  body  corporate  or  politic,  or  party.”  The  Act  of  1903 — 
3 Edw.  VII.  ch.  19,  sec.  671 — omits  all  references  to  the 
drainage  enactments  and  provides  merely  for  the  right  of  appeal 
to  the  court  of  revision  and  from  the  court  of  revision  to  the 
county  Judge  and  that  upon  such  appeals  the  proceedings  shall 
be  the  same,  as  nearly  as  practicable,  as  in  the  case  of  appeals 
from  ordinary  assessments  under  the  Assessment  Act ; and 
under  the  Assessment  Act,  as  amended  by  62  Viet.  ch.  27,  sec.  6, 
an  appeal  lies  “ at  the  instance  of  the  municipal  corporation,  or  at 
the  instance  of  the  assessor  or  assessment  commissioner,  or  at  the 
instance  of  a ratepayer  of  the  municipality,”  whether  or  not  it 
did,  in  any  or  all  of  these  instances,  before.  So  that  however 
looked  at,  in  point  of  time — whether  the  recent  enactment 
applies  to  the  case  or  not — the  appeal  in  question  lay. 

And  this  point  may  also  be  called  a technical  objection,  for, 
if  no  appeal  lay,  mandamus  would  lie,  and  would  go  requiring 
the  court  of  revision  to  perform  its  duty  in  revising  the 
assessments  as  the  law  requires.  It  ought  not  to  be  imagined 
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that  a failure  of  that  court  to  perform  its  functions  could  shift 
the  burden  of  taxation  to  the  extent  of  many  thousands  of 
dollars  from  the  ratepayers  who  ought  not  to  pay  it — if  that  be 
really  the  effect  of  what  they  have  done. 

And  lastly  it  was  urged  as  an  objection  to  the  whole  tax 
that  more  than  60  per  cent,  of  the  petitioners  had  ceased  to  be 
owners  of  the  land  taxed.  But  what  difference  can  that  make  ? 
It  is  not  the  individual  but  the  owner  of  the  land  who  is 
concerned.  There  are  now,  as  there  were  then,  owners  for  all 
the  lands ; the  present  owners  have  the  benefit  of  the  improve- 
ments, and  acquired  their  land,  or  should  have  done  so,  with 
full  knowledge  of  the  burden  upon  it,  probably  many  of  them 
with  more  knowledge  than  the  petitioners — knowledge  of  the 
amount  of  actual  over-estimate  cost.  But  I am  not  concerned 
with  any  question  of  purchaser  for  value  without  notice,  or 
protection  of  the  Registry  Act ; no  such  case  has  been  made  on 
this  application. 

The  application  fails  on  all  grounds  and  must  be  dismissed. 
There  will  be  no  order  as  to  costs ; but  for  the  new  evidence 
adduced  when  the  case  was  ripe  for  judgment,  the  application 
would  have  been  successful  on  one  ground ; and  there  are  other 
reasons  for  this  exercise  of  my  discretion  in  the  matter  of  costs. 


The  appeal  was  heard  on  February  15th  and  16th,  1904, 
before  Falconbridge,  C.J.K.B.,  and  Street,  and  Britton,  JJ. 


H.  M.  Mowat,  K.C.,  and  C.  A.  Moss , for  the  appeal. 
Fullerton , K.C.,  and  Chisholm , for  the  city  and  the  assess- 
ment commissioner. 


May  23.  The  judgment  of  the  Court  was  delivered  by 
Street,  J. : — Early  in  the  year  1889,  Paul  Shakespeare  and  a 
number  of  other  persons,  describing  themselves  as  the  owners  of 
the  real  property  upon  certain  portions  of  certain  named  streets 
in  the  city  of  Toronto,  petitioned  the  city  council  asking  for  the 
construction  of  iron  bridges  over  the  Canadian  Pacific  and 
Grand  Trunk  Railway  Companies’  tracks  where  they  crossed 
Dundas  street.  The  petitioners  asked  that  the  work  should  be 
carried  out  as  a local  improvement.  They  stated  the  cost 
approximately  at  $75,000;  that  the  railway  companies  would 
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pay  $20,000  of  the  cost ; and  they  proposed  that  the  city  should 
pay  $30,000,  and  that  the  balance  should  be  paid  by  the 
property  immediately  benefited  by  the  work  “ as  above  des- 
cribed.,, 

The  city  council  some  years  before  had  passed  a general 
by-law,  as  authorized  by  sec.  612  of  the  Municipal  Act, 
applicable  to  all  cases  of  local  improvements,  the  cost  of  which 
was  to  be  borne  by  the  property  benefited,  and  this  general 
by-law  was  evidently  considered  as  a sufficient  authority  for 
the  carrying  out  of  the  objects  of  the  petition.  The  petition 
was  referred  to  the  city  engineer,  whose  report  upon  it  came 
before  the  committee  of  the  council  on  works,  who  ultimately, 
on  July  15th,  1889,  adopted,  with  an  important  amendment, 
the  engineers  report  as  to  the  properties  benefitted.  The  details 
of  the  assessment  then  came  before  the  court  of  revision  and 
were  confirmed  by  the  county  Judge.  This  assessment  was 
intended  to  ascertain  the  properties  which  should  be  chargeable 
with  the  balance  of  the  cost  of  the  bridges  over  and  above  the 
$20,000  to  be  contributed  by  the  railway  companies  and  the 
$30,000  which  it  was  assumed  the  city  at  large  would  provide. 

There  was  at  this  time  no  by-law  in  existence  which  specified 
that  the  city  should  contribute  either  the  $30,000  or  any  other 
share  of  the  cost. 

The  validity  of  the  proceedings  was  raised  in  the  year  1890 
in  the  case  of  Fleming  v.  Corporation  of  Toronto , 20  O.R.  547, 
and  19  A.R.  318,  and  it  was  pointed  out  by  the  Courts  there 
that  the  general  by-law  was  only  applicable  to  cases  under  sec. 
612,  where  the  whole  cost  of  the  work  was  to  be  borne  by  the 
properties  benefited,  and  not  to  cases  where  the  council  deemed 
it  inequitable  that  the  whole  cost  should  be  so  borne  by  reason 
of  the  general  benefit  arising  from  the  proposed  improvement. 
The  council  thereupon,  on  March  16th,  1891,  passed  a special 
by-law,  No.  2870,  reciting  that  it  had  been  agreed  that  the 
bridges  should  be  built ; that  the  railway  companies  had  agreed 
to  contribute  $20,000,  and  the  city  $30,000,  to  be  raised  upon 
debentures  upon  the  credit  of  the  municipality  at  large,  and  that 
the  balance  of  the  cost,  estimated  at  $25,000,  should,  when 
finally  ascertained,  be  raised  by  local  assessment  upon  the 
properties  specially  benefitted  “ which  are  particularly  set  forth 
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and  described  ” in  a report  of  the  committee  on  works  adopted 
by  the  council  on  April  29th,  1889.  The  report  referred  to 
had  been  made  in  the  course  of  the  proceedings  under  the 
general  by-law  above  mentioned,  and  had  adopted  the  report  of 
the  engineer  that  the  cost  of  the  bridges  beyond  the  $50,000  to 
be  contributed  by  the  railways  and  the  city  should  be  assessed 
as  follows : One-third  upon  a portion  of  Dundas  street  therein 
specified  and  the  other  two-thirds  upon  the  other  properties 
abutting  on  the  streets  named  in  the  petition. 

The  by-law  No.  2870  then  went  on  to  recite  that  two-thirds 
of  the  council  were  of  opinion  that  the  construction  of  the 
bridges  would  benefit  the  municipality  at  large,  and  that  it 
would  be  inequitable  to  raise  the  whole  cost  by  special  local 
assessment,  and  to  further  recite  the  opinion  of  the  council  that 
the  corporation  should  contribute  $30,000  and  that  the  balance, 
less  the  $20,000  to  be  contributed  by  the  railways,  “ should, 
when  finally  ascertained  and  determined,  be  raised  by  local 
special  assessment  on  the  properties  specially  benefitted  thereby 
as  described  in  report  No.  9,  etc.,  as  confirmed  by  the  court  of 
revision  and  the  county  Judge,  and  in  the  proportions  therein 
set  forth.” 

The  by-law  then  enacts  that  the  bridges  are  to  be  proceeded 
with  and  that  the  Mayor  shall  issue  debentures  for  the  $30,000, 
and  provides  for  an  annual  levy  upon  the  city  at  large  for  their 
payment.  There  is  no  enactment  clause  in  this  by-law  as  to 
the  part  of  the  cost  of  the  bridges  to  be  raised  by  local  assess- 
ment ; the  only  reference  to  that  portion  of  the  scheme  is 
contained  in  the  explanatory  recitals. 

The  city  then  proceeded  with  the  construction  of  the  bridges 
in  question ; numerous  expensive  arbitrations  to  determine  the 
claims  of  persons  whose  property  was  injuriously  affected  took 
place,  and  the  damages  and  costs  incurred  were  very  heavy,  so 
that  the  total  cost  finally  amounted  to  about  $140,000  instead 
of  the  $75,000  originally  estimated.  The  cost  was  not  finally 
ascertained  until  the  year  1900,  and  the  assessment  commissioner 
in  March,  1900,  served  notices  of  the  assessment  upon  the 
owners  of  the  properties  which  under  the  proceedings  in  the 
court  of  revision  in  1889  had  been  declared  liable  to  contribute 
to  the  cost  of  the  work.  These  notices  were  headed  “ Second 
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court  of  revision,  see  R.S.O.  ch.  223,  sec.  671,  sub-sec.  8,”  and 
recited  the  proceedings  of  the  court  of  revision  of  1889  and  the 
appeal  to  the  county  Judge,  all  of  which  had  occurred  before 
the  decision  of  Fleming  v.  Corporation  of  Toronto  above  referred 
to.  The  object  of  the  new  notices  was  to  fix  finally  the  sum 
which  each  parcel  of  land  was  to  bear  towards  the  cost  of  the 
work  over  and  above  the  $20,000  contributed  by  the  railway 
companies  and  the  $30,000  provided  by  the  city.  The  court  of 
revision  acted  upon  the  notices,  but  upon  appeal  the  county 
Judge,  in  a judgment  in  which  the  various  steps  in  the  matter 
were  elaborately  reviewed,  set  aside  the  assessment  as  being 
entirely  without  any  legal  foundation. 

The  city  council  then,  in  the  following  year,  passed  by-law 
No.  4097,  on  April  22nd,  1901,  entitled  “ A by-law  to  amend 
by-law  No.  2870  respecting  the  Dundas  street  bridges.” 

In  this  by-law  the  council  amends  the  recitals  in  by-law  No. 
2870  by  adding  to  them  that  the  action  taken  by  the  council 
was  in  accordance  with  a petition,  and  by  enacting,  for  the  first 
time  in  the  history  of  the  proceedings,  that  the  balance  of  the 
cost  of  the  bridges,  over  and  above  the  $20,000  paid  by  the 
railways  and  the  $30,000  contributed  by  the  city  at  large, 
should  “ be  raised  by  local  special  assessment  on  the  property 
immediately  benefited  thereby  as  described  in  the  petition  of 
Paul  Shakespeare  and  others  asking  for  such  work  or  improve- 
ment and  in  accordance  with  a report  by  the  city  engineer  to  be 
made  pursuant  to  said  petition,  and  in  making  such  report  he 
shall  report,  first,  what  real  property  has  been  immediately 
benefited  by  the  proposed  work  or  improvement ; second,  the 
probable  lifetime  of  the  work  or  improvement;  third,  the  cost 
of  the  proposed  work  or  improvement  and  the  share  thereof 
which  should  be  assessed  against  the  property  to  be  immediately 
benefited ; fourth,  the  proportion  in|  which  the  assessment 
should  be  made  on  the  various  portions  of  the  real  estate  so 
benefited,  and  shewing  by  measurement  the  frontage  liable  for 
the  said  assessment  and  the  frontage  exempt  from  taxation 
thereof.  After  the  presentation  qi  the  said  report  to  the 
committee  on  works  and  council  the  same,  together  with  a list 
of  the  properties  which  are  liable  to  be  assessed  for  such  local 
improvement,  shall  be  referred  to  the  court  of  revision  for 
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confirmation  as  provided  in  the  Municipal  Act,  and  after  the 
confirmation  of  the  said  report  and  assessment,  the  city  solicitor 
shall  thereupon  prepare  a by-law  for  making  the  necessary 
assessments  and  providing  for  the  issue  and  sale  of  debentures 
to  provide  the  amount  of  money  required  to  retire  the 
temporary  loan  which  has  been  obtained  for  the  cost  of  the  said 
work  and  improvement.” 

On  January  17th,  1902,  the  city  engineer  made  his  report 
upon  the  reference  to  him  under  the  amended  by-law,  finding 
that  $68,652.06  should  be  made  upon  the  properties  benefited, 
which  he  set  forth  in  his  report.  Thereupon  the  assessment 
commissioner  gave  notice  to  the  owners  of  the  property  affected 
by  the  report  that  the  court  of  revision  would  sit  on  July  28th, 
1902,  to  confirm  the  assessment  recommended  by  the  report  of 
the  engineer.  On  September  3rd,  1902,  the  court  of  revision 
sat  and  decided  that  the  assessment  had  been  made  without 
authority  in  law,  and  they  refused  to  confirm  it  or  to  make  any 
assessment.  The  assistant  assessment  commissioner,  in  his  own 
name  and  the  city,  appealed  to  the  county  Judge  who,  after 
argument,  intimated  his  opinion  to  be  that  the  court  of  revision 
had  exceeded  its  powers  in  considering  and  dealing  with  the 
validity  of  the  by-law  under  which  the  assessment  had  been 
made,  and  that  he  proposed  so  to  decide.  The  property  owners 
thereupon,  who  were  respondents  in  the  appeal  from  the  court 
of  revision,  moved  for  an  order  prohibiting  the  county  Judge 
from  adjudicating  upon  the  appeal  to  him  upon  the  ground  that 
no  appeal  lay  from  the  court  of  revision  to  the  county  Judge 
by  the  municipality,  and  that  the  court  of  revision  had  rightly 
refused  to  adjudicate.  The  motion  was  heard  before  Meredith, 
J.,  in  Chambers,  and  was  dismissed ; the  property  owners  then 
appealed  to  this  Court. 

In  the  judgment  appealed  from  my  brother  Meredith,  the 
merits  of  the  questions  at  issue  between  the  city  and  the 
appealing  ratepayers  are  elaborately  discussed  and  adjudicated 
upon  in  favour  of  the  city,  as  well  as  the  question  of  the  right 
of  the  ratepayers  to  the  prohibition  which  they  ask. 

The  merits  as  well  as  the  right  to  prohibition  were  fully 
discussed  before  us  also  on  both  sides  without  objection  on  the 
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part  of  counsel  and  without  the  attention  of  the  Court  being 
directed  to  the  nature  of  the  application. 

Upon  discovering  later  on  that  the  only  question  raised  by 
the  present  proceedings  is  the  power  of  the  county  Judge  to 
entertain  and  dispose  of  the  appeal  to  him  from  the  decision  of 
the  court  of  revision  we  called  the  attention  of  counsel  for  both 
parties  to  the  fact  in  order  that  they  might,  if  so  advised, 
supplement  the  proceedings  by  putting  us  in  a position  to 
determine  the  merits  as  well  as  the  right  to  prohibition.  The 
counsel  representing  the  city  have,  however,  notified  us  that 
they  have  failed  to  obtain  authority  to  aid  the  ratepayers,  who 
are  appellants,  by  consenting  to  any  amendment  of  the  proceed- 
ings as  they  stand,  and  we  have,  therefore,  before  us  only  the 
question  as  to  whether  we  can  grant  the  prohibition  asked  for. 
We  have  here  a by-law,  No.  4097,  purporting  to  be  made,  in 
pursuance  of  a petition  of  ratepayers,  under  sec.  664  of  the 
Municipal  Act,  referring  the  matter  of  assessment  for  the  cost  of 
these  bridges  to  the  city  engineer ; and  a report  made  by  the 
city  engineer  in  pursuance  of  the  by-law ; and  a reference  of 
the  report  of  the  engineer  to  the  court  of  revision.  The  court 
of  revision  determined  that  the  whole  assessment  was  invalid, 
and  they  refused  either  to  confirm  it  or  to  make  any  assessment 
under  it.  In  effect,  they  assumed  the  duty  of  considering  and 
dealing  with  the  validity  of  the  by-law  under  which  the 
assessment  had  been  made. 

Now  it  is  not  at  all  necessary  that  we  should  discuss  the 
question  of  their  right  to  investigate  the  validity  of  the  by-law ; 
it  is  sufficient  that  they  have  come  to  a conclusion  upon  the 
assessment  which  was  before  them ; because  by  sec.  41  of  ch. 
226  R.S.O.,  and  sec.  75  of  ch.  224  R.S.O.,  an  appeal  to  the 
county  Judge  lies  not  only  from  a decision  of  the  court  of 
revision  but  against  their  refusal  to  decide  an  appeal.  It  was 
then  argued  that  the  municipality  could  not  under  the  wording 
of  sec.  71  of  ch.  224  R.S.O.  be  the  appellant  in  an  appeal  from 
the  court  of  revision,  but  only  a ratepayer,  and  it  was  so  held 
in  Re  British  Mortgage  Loan  Co.  (1898),  29  O.R.  641.  In  the 
statutes  of  1899,  however,  62  Viet.  (2)  ch.  27,  sec.  6,  it  is  pro- 
vided that  an  appeal  to  the  county  Judge  in  such  a case  as 
the  present  shall  be  at  the  instance  of  the  municipal  corpora- 
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tion  or  of  the  assessment  commissioner  or  of  the  assistant 
assessment  commissioner. 

The  only  question  which  we  have  any  power  upon  the 
present  motion  to  determine  being  the  question  as  to  whether 
the  county  Judge  had  power  to  entertain  the  appeal  of  the 
municipality  and  the  assistant  assessment  commissioner  from 
the  decision,  or  refusal  to  decide,  of  the  court  of  revision,  the 
answer  to  it  very  plainly  is,  that  he  had  that  power,  and  the 
present  appeal  must  be  dismissed  with  costs. 

G.  F.  H. 


[TEETZEL,  J.] 

Mial  v.  Oliver. 

Warehousemen — Removal  to  Another  Warehouse — Damage  by  Rats— Goods  Lost 
or  Stolen — Dampness — Liability. 

Goods  consisting  of  household  furniture  were  stored  under  lock  and  key  in  a 
separate  compartment  of  a brick  warehouse,  but  were  afterwards  removed 
by  the  warehousemen,  without  the  owner’s  consent,  first  to  another  compart- 
ment in  the  same  building,  and  then  to  a frame  building,  formerly  used  as 
a boathouse  and  part  of  which  was  used  as  a stable  : — 

Held,  that  the  warehousemen,  in  the  absence  of  reasonable  precautions  to  pre- 
vent injury  therefrom,  were  liable  for  injuries  caused  by  rats  in  the  last 
named  building,  of  the  existence  of  which  the  warehousemen  were  aware,  and 
were  also  liable  for  certain  of  the  goods  which  were  lost  as  their  removal  had 
been  without  the  owner’s  consent  and  from  a place  of  comparative  safety  ; 
that  they  were  not  protected  by  a condition  in  the  warehouse  receipt,  which 
relieved  them  from  responsibility  for  loss  or  damage  caused  by  irresistible 
force,  or  inevitable  accident  or  from  want  of  special  care  or  precaution. 

Held,  also,  that  they  were  not  liable  for  damage  caused  by  alleged  dampness, 
in  that  it  might  have  been  due  to  changing  temperature,  which  it  did  not 
appear  would  not  have  had  the  same  effect  in  the  original  place  of  storage. 

This  was  an  action  tried  before  Teetzel,  J.,  at  Ottawa 
on  May  11th,  1904,  without  a jury. 

The  facts  are  stated  in  the  judgment. 

A.  F.  May,  for  the  plaintiff*. 

R.  G.  Code,  for  the  defendants. 

June  9.  Teetzel,  J. : — The  plaintiff*,  as  the  executor  of  his 
father’s  will,  sued  defendants,  who  are  warehousemen,  for 
damages  for  the  loss  of  certain  goods  and  damages  to  other 
goods,  consisting  of  household  furniture  and  carpets,  stored  with 
the  defendants  by  the  testator  on  the  9th  February,  1894. 
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The  warehouse  receipt  simply  acknowledges  receipt  of  the 
goods  described  as  household  furniture  ; storage  charges,  three 
dollars  per  month ; goods  “ deliverable  only  upon  production 
and  surrender  of  this  warehouse  receipt  duly  endorsed  by 
owner,  but  without  responsibility  for  any  loss  or  damage  caused 
by  irresistible  force  or  inevitable  accident,  or  caused  by  fire, 
leakage  or  depreciation  from  intrinsic  defects  or  from  want  of 
any  special  care  or  precaution.” 

The  defendants  were  owners  of  a large  brick  warehouse  in 
Ottawa,  and  the  goods  in  question  were  placed  under  lock  and 
key  in  a compartment  by  themselves.  They  were  shortly 
afterwards  removed  to  another  compartment  in  the  same 
warehouse  with  some  other  goods;  and  in  1900  they  were 
again  removed  to  a frame  building,  formerly  used  as  a boathouse, 
near  the  canal,  and  which  the  defendants  used  as  a warehouse. 

The  goods  were  placed  on  the  ground  floor  in  this  building. 
One  portion  of  the  building  was  used  as  a stable. 

Neither  the  testator  nor  the  plaintiff  were  notified  of  the 
removal  from  the  brick  to  the  frame  building,  nor  of  the  change 
of  compartments  in  the  former  warehouse. 

When  the  plaintiff  sent  for  the  goods  in  May,  1903,  several 
items  were  missing,  and  considerable  damage  had  been  caused 
to  the  carpets  and  upholstered  furniture  by  rats,  and  other 
portions  of  the  furniture  had  been  injured  by  dampness. 

The  evidence  does  not  satisfy  me  that  the  defendants  are 
responsible  for  any  injury  attributable  to  dampness.  The 
original  warehouse  was  not  heated,  which  testator  must  have 
known  when  the  goods  were  stored,  and  sufficient  dampness  to 
cause  the  veneering  to  peel  off  may  have  been  due  to  the 
changing  temperature  in  a building  otherwise  well  protected 
from  moisture  from  without. 

As  to  the  responsibility  of  paid  warehousemen,  it  is  well 
settled  that  while  not  treated  as  insurers,  like  common  carriers, 
they  are  bound  to  exercise  that  amount  of  care  which  a prudent 
and  careful  person  would  exercise  for  the  protection  of  his  own 
property.  In  other  words,  a warehouseman  must  exert 
reasonable  diligence  in  taking  care  of  goods  deposited  in  his 
warehouse  and  for  the  houseing  and  care  of  which  he  is  paid 
by  the  owner  See  Addison  on  Contracts,  10th  ed.,  799  ; Beal’s 
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Law  of  Bailments,  276-7  ; Willmott  v.  Jarvis  (1855),  12  U.C.R. 
641 ; Searle  v.  Laverick  (1874),  L.R.  9 Q.B.  122. 

If  the  goods  are  injured  by  mice  or  rats,  the  warehouseman 
will  be  responsible  for  the  damage,  assuming  he  has  not  used 
reasonable  care  to  prevent  such  injury  : White  v.  Humphrey 
(1847),  11  Q.B.  44;  Am.  & Eng.  Encyclopaedia  of  Law,  1st  ed., 
vol.  28,  p.  647. 

The  evidence  shewed  that  the  existence  of  a stable  where 
horses  were  kept  in  part  of  the  frame  building  was  likely  to 
attract  rats  to  the  building.  The  extent  of  the  damage  by  the 
rats  was  so  great  that  it  is  impossible  to  believe  that  by  ordinary 
attention  the  defendant  would  not  have  observed  their  presence 
in  the  building,  and  no  evidence  whatever  was  given  of  any 
precaution  having  been  adopted  to  protect  the  plaintiff’s  goods 
against  their  depredations ; and  I think  the  defendants  are 
clearly  liable  for  this  item  of  damages,  which  I fix  at  $125. 

I also  think  defendants  are  liable  for  the  loss  of  the  articles 
not  returned  to  the  plaintiff.  If  the  goods  had  not  been 
removed  from  the  original  compartment  in  which  they  were 
placed,  and  from  one  building  to  another,  the  risk  of  loss  would 
have  been  much  less. 

The  defendants  could  not  account  for  the  loss  by  theft  or 
inevitable  accident,  and  having  taken  upon  themselves  to  move 
them  twice  without  the  knowledge  or  consent  of  the  owner,  I 
do  not  think  they  are  protected  by  the  above  clause  in  the 
warehouse  receipt,  and  must  be  held  accountable  for  their 
return  in  reasonable  condition  to  the  owner. 

In  Lilly  v.  Doubleday  (1881),  7 Q.B.D.  510,  the  de- 
fendant had  contracted  to  warehouse  certain  goods  for  the 
plaintiff  at  a particular  place;  but  he  warehoused  a part  of 
them  at  another  place,  where,  without  any  negligence  on  his 
part,  they  were  destroyed;  and  it  was  held  in  an  action  to 
recover  the  value  that  the  defendant  by  his  breach  of  contract 
had  rendered  himself  liable  for  the  loss  of  the  goods. 

Grove,  J.,  at  p.  511,  says:  “I  think  the  plaintiff  is  entitled 
to  judgment.  It  seems  to  me  impossible  to  get  over  this  point, 
that  by  the  finding  of  the  jury  there  has  been  a breach  of 
contract.  The  defendant  was  entrusted  with  the  goods  for  a 
particular  purpose  and  to  keep  them  in  a particular  place.  He 
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took  them  to  another,  and  must  be  responsible  for  what  took 
place  there.  The  only  exception  I see  to  this  general  rule  is 
where  the  destruction  of  the  goods  must  take  place  as  inevitably 
at  one  place  as  at  the  other.  If  a bailee  elects  to  deal  with  the 
property  entrusted  to  him  in  a way  not  authorized  by  the 
bailor,  he  takes  upon  himself  the  risks  of  so  doing,  except  where 
the  risk  is  independent  of  his  acts  and  inherent  in  the  property 
itself.” 

I fix  the  damages  for  the  articles  lost  at  $75,  making  in  all 
$200  to  which  the  plaintiff  is  entitled,  but  from  which  must  be 
deducted  $92.87,  balance  due  defendants  on  storage  charges. 

The  judgment  will  therefore  be  in  favour  of  the  plaintiff  for 
$107.13,  together  with  costs  on  the  county  court  scale,  without 
set-off. 


Teetzel,  J. 
1904 
Mial. 

V. 

Oliver. 
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[ANGLIN,  J.] 

Faller  y.  Aylen. 

Patent — Conflicting  Applications — Arbitration — Appointment  of  Arbitrators — 
Prohibition — R.S.C.  1886 , ch.  61,  sec.  19,  sub-sec.  3. 

When  there  are  more  than  two  conflicting  applications  for  any  patent,  and  one 
of  the  applicants  has  intimated  to  the  commissioner  or  deputy  commissioner 
or  person  appointed  to  perform  the  duty  of  that  officer,  that  he  will  not 
unite  with  the  other  applicants  in  appointing  arbitrators,  the  appointment 
may  be  made  by  that  official  without  notice  to  or  consultation  of  the  wishes 
of  the  other  applicants ; and  he  has  the  absolute  right  to  decide,  without 
possibility  of  his  decision  being  reviewed  by  prohibition  or  injunction, 
whether  the  conditions  exist  in  which  he  should  proceed  to  exercise  the 
power  of  appointment. 

Motion  to  continue  an  injunction,  argued  before  Anglin,  J., 
in  Weekly  Court  on  the  14th  July,  1904,  in  whose  judgment 
the  facts  are  stated. 

F.  A.  Magee,  for  the  plaintiff. 

D.  L.  McCarthy , for  the  defendants,  Aylen  et  al. 

H.  Fisher,  for  the  defendants,  The  American  Machine 
Telephone  Co. 

July  18.  Anglin,  J.:  The  plaintiff  asks  the  continuation 
of  an  injunction  granted  by  one  of  the  local  judges  at  Ottawa, 
restraining  the  defendants,  arbitrators  under  the  Patent  Act  of 
Canada,  from  proceeding  to  make  an  award.  The  statute,  R.S.C. 
1886,  ch.  61,  sec.  19,  sub-sec.  3,  reads:  “If  there  are  more 
than  two  conflicting  applications,  (which  is  the  present  case) 

“ and  if  the  persons  applying  do  not  all  unite  in  appointing 
three  arbitrators,  the  commissioner  or  the  deputy  commissioner  or 
person  appointed  to  perform  the  duty  of  that  officer,  may 
appoint  the  three  arbitrators  for  the  purposes  aforesaid.”  The 
deputy  commissioner  caused  notices  to  be  sent  out  calling  upon 
the  three  applicants,  Faller,  The  American  Machine  Telephone 
Co.,  and  Callender,  to  name  arbitrators.  The  notices  to  Faller 
and  the  Telephone  Co.  reached  these  claimants  ; that  intended 
for  Callender  is  alleged  to  have  been  misdirected  and  not  to 
have  reached  him.  Upon  the  claimants,  The  American  Machine 
Telephone  Co.,  intimating  to  the  deputy  commissioner  that  they 
could  not  in  any  event  or  under  any  circumstances  unite  with 
the  other  claimants  in  choosing  a board  of  arbitrators,  the  ■ 


yIIL]  ONTARIO  LAW  REPORTS. 

deputy  commissioner  proceeded,  without  further  notice  to 
Callender,  himself  to  appoint  the  defendants  as  the  three 
arbitrators  under  the  provisions  of  the  statute.  It  is  this  act 
which  is  impugned  by  the  plaintiff  as  unlawful  and  beyond  the 
power  of  the  deputy  commissioner,  upon  the  ground  that  his 
right  of  appointment  could  only  arise  upon  failure  of  the 
applicants  after  due  notice  to  all  (this  Callender  never  had)  to 
unite  in  appointing  a board.  In  my  opinion  this  objection  to 
the  exercise  of  his  statutory  power  by  the  deputy  commissioner 
is  not  well  taken.  The  Act  confers  this  power  “ if  the  persons 
applying  do  n°t  all  unite.”  They  had  not  in  fact  united.  As 
to  the  sufficiency  of  the  opportunities  had  by  the  applicants,  or 
any  of  them,  to  unite  in  appointing  three  arbitrators,  as  to  the 
adequacy  of  any  notice  given  to  them,  as  to  the  necessity,  the 
propriety,  or  the  futility,  of  giving  any  such  notice  (none  being 
prescribed  by  the  statute)  and  as  to  the  character  and  quantum 
of  evidence  that  the  applicants  have  not  united,  or  will  not 
unite,  in  naming  a board  of  arbitration,  upon  which  he  should 
act,  in  my  opinion  “the  commissioner  or  the  deputy  commissioner 
or  person  appointed  to  perform  the  duty  of  that  officer  ” is,  by 
the  statute,  alone  authorized  to  adjudicate  and  decide.  His 
determination  that  the  conditions  exist  in  which  he  should 
proceed  to  exercise  his  power  of  appointment  is  not,  I think, 
open  to  review  upon  motion  for  prohibition  or  injunction  : Re 
Bell  Telephone  Go.  (1885),  9 O.R.  339,  345  ; Re  Bell  Telephone 
Go.  (1884),  7 O.R.  605,  614,  assuming  that  this  Court  has  juris- 
diction to  entertain  such  an  application,  which  I very  gravely 
question  : In  re  Bell  Telephone  Co.  (1885),  9 O.R.  339,  346. 

After  the  granting  of  the  local  judge's  order  and  before 
service  upon  them,  the  arbitrators  had  actually  completed  and 
published  their  award  and  are  now  functi  officio.  The  injunc- 
tion, if  continued  against  them,  would  be  inoperative  because 
that  has  been  accomplished  which  the  plaintiff  sought  to  enjoin. 

It  is  charged  that  the  defendants  knowing  of  the  injunction 
deliberately  secluded  themselves  to  avoid  service  of  the  order, 
and  complete  their  arbitral  functions.  If  the  jurisdiction  to 
enjoin  exists  this  would  be  a very  serious  charge.  It  rests  upon 
the  affidavit  of  William  Johnson  who  is  contradicted  upon  most 
material  allegations  by  Mr.  William  Joseph  Lynch,  the  chief 
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Anglin,  J. 

clerk  of  the  Patent  Branch  of  the  Department  of  Agriculture. 

1904 

The  arbitrators  upon  oath  severally  deny  knowledge  that  any 

Faller 

V. 

Aylen. 

order  had  been  made  enjoining  them  from  proceeding.  I can- 
not find  that  they  wilfully  disobeyed  the  order  of  the  Court : 
Ex  parte  Langley  (1874),  13  Ch.  D.  110. 

For  the  foregoing  reasons  the  plaintiff’s  motion  must  be 
refused  with  costs  to  the  defendants  in  any  event  of  this  action. 

R.  S.  C. 

1904 

[IN  CHAMBERS.] 

June  13. 

McDonald  v.  Dawson. 

Venue — Preponderance  of  Convenience — Undertaking. 

The  plaintiff,  who  was  a workman,  was  injured  by  an  accident  which  took 
place  near  Welland,  and  he  then  went  to  Belleville,  his  place  of  residence, 
and  received  there  medical  treatment.  The  venue  in  the  action  brought  by 
him  to  recover  damages  was  laid  at  Belleville.  All  the  eye-witnesses  of  the 
accident  lived  at  or  near  Welland,  and  it  appeared  that  there  would  be  a 
difference  in  travelling  expenses  and  witness’  fees  of  about  fifty  dollars  in 
favour  of  a trial  at  that  place  : — 

Held , that  this  difference  in  expense  and  the  fact  that  the  cause  of  action 
arose  at  Welland  were  not  sufficient  to  do  away  with  the  plaintiff’s  prima 
facie  right  to  have  the  trial  at  Belleville,  especially  when  the  evidence  of 
professional  men  living  there  was  necessary. 

Held,  also,  that  an  undertaking  by  the  defendant  to  pay  the  extra  expense  of 
the  plaintiff  of  a trial  at  Welland  was  not  a ground  for  changing  the  venue, 
for  that  would  not  be  of  any  advantage  until  the  trial  was  over,  and  would 
not  lessen  the  financial  difficulty  to  the  plaintiff  of  bringing  his  witnesses  to 
a distant  point. 

Judgment  of  the  Master  in  Chambers  reversed. 

An  appeal  by  the  plaintiff  from  the  order  of  the  Master  in 
Chambers  changing  the  place  of  trial  was  argued  before  Boyd, 
C.,  in  Chambers,  on  the  4th  of  December,  1903.  The  facts  are 
stated  in  the  judgment. 

A.  R.  Clute,  for  the  plaintiff. 

W.  M.  Douglas,  K.C.,  for  the  defendant. 

June  13.  Boyd,  C. : — The  plaintiff,  as  dominus  litis,  has 
the  right  to  control  the  course  of  litigation.  He  has  the 
absolute  right,  unless  in  cases  covered  by  the  Rule,  to  choose  the 
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place  of  trial,  subject  to  its  being  changed  by  the  defendant  for 
sufficient  cause.  The  burden  is  on  the  defendant  to  make  it 
appear  that  serious  prejudice  is  likely  to  arise  to  him  if  it  is  not 
changed.  Usually  the  question  turns  on  the  balance  of  con- 
venience, based  on  number  of  witnesses,  distance  from  the  place 
of  trial,  and  expenses  of  attendance.  It  then  becomes  a 
question  of  degree  of  less  or  more,  and  the  test  is  variously 
expressed  as  to  whether  there  is  a great,  or  very  great,  or  an 
overwhelming  preponderance  of  convenience  shewn  by  the 
defendant  which  ousts  the  right  of  the  plaintiff.  The  last 
epithet  has  been  used  or  sanctioned  by  the  Court  of  Appeal  in 
the  more  recent  cases,  which  should  control  the  practice : Peer 
v.  North-West  Transportation  Go.  (1892),  14  P.R.  381 ; Camp- 
bell v.  Doherty  (1898),  18  P.R.  243. 

In  this  appeal  the  matter  turns  altogether  on  the  relative 
expense  in  bringing  witnesses  to  the  place  of  trial.  There  is 
always  great  allowance  to  be  made  for  the  number  that  each 
side  proposes  to  call — they  shrink  usually  before  the  test  of  the 
witness-box.  According  to  the  affidavits  filed,  the  plaintiff 
deposes  to  11  or  12  witnesses  and  the  defendant  to  12  or  14. 
The  expense  of  travel  from  Belleville  to  Welland  is  about  $10.10, 
so  that  to  change  the  venue  at  the  defendant’s  instance  would 
cost  the  plaintiff  at  the  least  $70  and  at  the  highest  $100, 
whereas  to  retain  the  venue  where  laid  by  the  plaintiff  would 
cost  the  defendant  about  $120  or  $130.  Such  a difference  of 
about  $50  is  not  to  be  called  a factor  of  such  preponderance 
as  to  overcome  the  plaintiff’s  right.  The  plaintiff’s  place  of 
residence  is  Belleville ; he  was  laid  up  there  on  account  of  the 
accident,  and  has  professional  evidence  to  call  as  to  his  injuries. 
He  is  a workman,  and  says  he  is  not  able  to  stand  the  expense 
of  a trial  at  Welland.  This  is  not  remedied  merely  by  an 
undertaking  of  the  defendant  to  make  good  any  extra  expense, 
for  that  relief  does  not  come  till  the  trial  is  over,  and  the 
plaintiff’s  difficulty  is  to  get  to  a distant  place  of  trial. 

No  doubt  the  cause  of  action  arose  at  or  near  Welland,  and 
all  the  eye  witnesses  of  the  accident  are  in  the  neighbourhood, 
but  these  things  per  se  do  not  control,  though  they  are  not  to 
be  disregarded.  It  does  not  appear  to  me,  everything  considered, 
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that  there  was  such  a grave  preponderance  of  convenience 
proved  as  to  justify  changing  the  place  of  trial.  It  should  be 
restored,  and  costs  of  motion  and  appeal  to  be  in  the  cause. 

R.  s.  c. 


[MEREDITH,  J.] 

1904 

July  i2.  The  Bell  Telephone  Company 

v. 

The  Town  of  Owen  Sound. 


Municipal  Corporations — Highways — Bell  Telephone  Company. 

The  plaintiffs,  whose  system  of  communication  had  been  in  operation  in  the 
Town  of  Owen  Sound  for  some  years,  changed  their  office  and  in  connection 
with  the  change  wished  to  carry  their  wires  to  that  office  across  the  street 
in  which  it  was  situated  underground  in  a conduit,  instead  of  overhead  by 
poles,  and  the  defendants  refused  to  consent  : — 

Held , that  the  defendants’  power  under  the  statutes  43  Viet.  ch.  64  (D.)  and 
45  Viet.  ch.  95  (D.)  to  regulate  the  mode  of  user  of  the  streets  must  be 
exercised  in  good  faith  in  the  interests  of  the  public  and  of  the  municipality 
and  not  for  ulterior  purposes,  and  (as  found  on  the  evidence)  not  having 
been  so  exercised,  was  of  no  effect. 

Action  tried  at  Hamilton  on  the  24th  of  June,  1904,  before 
Meredith,  J.,  in  whose  judgment  the  facts  are  stated. 

6r.  Lynch- Staunton,  K.C.,  for  the  plaintiffs. 

A.  B.  Aylesworth,  K.C.,  for  the  defendants. 

July  12.  Meredith,  J.: — The  facts  of  this  case  are  simple 
and  free  from  doubt. 

The  plaintiffs’  system  of  telephone  communication  has  been 
in  operation  in  the  defendants’  municipality  for  some  years, 
and,  as  usual  in  this  country,  by  means  of  overhead  wires  upon 
wooden  poles.  Their  office  was  upon  the  main  street  of  the 
town,  and  the  wires  were  carried  into  it  from  two  poles — carry- 
ing the  wires  from  opposite  directions  over  the  main  street — on 
the  opposite  side  of  the  street  to  a pole  upon  the  same  side  and 
thence  into  the  office.  They  moved  from  that  office  into  a new 
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one,  next  door  to  it,  and  it  became  necessary  to  move  the 
wires,  and  that  the  plaintiffs  proposed  doing  by  putting  them 
underground  instead  of  overhead,  thus  removing  one,  at  least 
of  their  large  and  anything  but  picturesque  poles,  and  all  the 
danger  and  unsightliness  of  a great  number  of  wires  thus  crossing 
the  main  street  in  two  directions.  The  thing  was  so  obviously 
better  for  everyone  concerned  that  it  is  impossible  to  imagine 
any  objection  in  good  faith  to  it.  In  the  interests  of  the  public 
and  in  the  interests  of  the  defendants  nothing  but  advantage 
could  come  from  their  changing  the  mode  in  which  the  wires 
crossed  the  thoroughfare.  It  is  plainly  insincere  and  untrue 
to  suggest  that  the  road,  or  the  sidewalk,  or  the  curb,  or  the 
gutter,  would  or  could  be  injured  by  the  work  if  done  even 
with  ordinary  care.  It  could  be  done  in  a few  hours,  if  need  be> 
without  inconvenience  to  traffic  at  all  and  without  inter- 
fering in  the  least  degree  with  the  sidewalk,  or  curb  or 
gutter,  or  doing  a particle  of  injury  to  any  of  them  or  to  the 
road  bed.  The  road  is  but  a macadamized  one,  and  one  that  is 
often  opened  for  far  less  generally  useful  purposes.  Any 
objection  to  the  work  on  these  grounds  is  purely  a subterfuge 
to  cover  some  ulterior  purpose,  and  that  purpose  is  plain, 
namely,  to  coerce  the  plaintiffs  to  pay  to  the  defendants  a tax 
upon  their  business  in  the  municipality  which  the  defendants 
have  no  sort  of  legal  right  to  enforce  or  demand.  Their  objec- 
tion to  the  work  is  not  made  in  good  faith,  but  is  for  a purpose 
ultra  vires  and  wholly  unwarranted. 

Both  federal  and  provincial  legislation  has  conferred  upon 
the  plaintiffs  certain  powers  in  respect  of  public  ways.  These 
powers  are  conferred  quite  as  much  in  the  public  interests  and 
for  the  benefit  of  the  public  as  for  the  private  gain  of  the 
plaintiffs,  and  are  subject  to  certain  restrictive  powers  con- 
ferred upon  the  municipalities,  these  powers  being  also  con- 
ferred in  the  public  interests  and  to  be  exercised  for  the  public 
benefit  as  much  as  for  the  protection  of  the  rights  and  interests 
of  the  municipality.  Whether  federal  or  provincial  legislation 
is  to  prevail,  or  whether  both  in  regard  to  matters  in  which 
there  is  no  conflict  between  them,  are  questions  not  necessarily 
requiring  consideration  in  this  case  upon  the  facts  before  set 
out.  But  it  may  be  said  that  if  provincial  legislation  prevails 
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the  plaintiffs  have  undoubtedly  the  right  to  carry  their  wires 
under  the  street  as  they  desire  to  do,  and  the  defendants  have 
no  power  to  prevent  the  work.  In  any  case  the  Legislature  has 
power  to  legislate  as  to  public  ways  and  municipal  corpora- 
tions, and  it  may  possibly  be  to  confer  an  additional  right  upon 
the  plaintiffs  in  such  ways  and  against  such  corporations  even  if 
the  general  right  of  legislation  in  respect  of  the  plaintiffs  and 
their  undertaking  belongs  to  Parliament.  Parliament  has 
clearly  and  distinctly  given  the  plaintiffs  power  to  carry  their 
wires  over  or  under  public  streets,  but  has  made  that  right 
subject  to  the  restrictive  rights  before  alluded  to.  The  latter 
rights  must  be  exercised  in  good  faith  and  for  a legitimate 
purpose,  and  should  be  reasonably  exercised,  instead  of  that  they 
have  been  unreasonably  exercised  in  bad  faith  and  for  a purpose 
not  authorized  or  within  the  power  of  the  defendants,  so  that 
whatever  those  rights  may  be  the  plaintiffs  are  entitled  to 
succeed  in  this  action  : see  London  and  North  Western  JR,.  W • 
Co.  v.  Mayor  of  the  City  of  Westminster,  [1904]  1 Ch.  759. 

The  defendants  will,  therefore,  be  perpetually  restrained 
from  interfering  with  the  work  of  the  plaintiffs  in  carrying 
their  wires  to  their  new  office  under  instead  of  over  the  high- 
way for  the  purpose  of  exacting  any  tax  or  payment,  discon- 
nected from  such  work,  from  the  plaintiffs,  or  otherwise  than  in 
good  faith  and  in  accordance  with  the  federal  legislation. 
Whatever  may  be  the  powers  of  a corporation  when  the  plain- 
tiffs first  enter  the  municipality  or  when  they  are  making  great 
changes  in  their  works  after  such  entry,  in  this  case  the  defen- 
dants acting  in  good  faith  cannot  impose  restrictions  beyond 
providing  for  the  careful  doing  of  the  work  and  restoration  of 
the  street  so  that  no  loss  is  suffered  or  injury  done  to  the 
defendants  or  to  anyone  entitled  to  the  use  of  the  highway 
by  reason  of  the  work.  It  is  but  a usual  thing  to  provide  in 
municipal  by-laws  that  such  work  as  that  in  question  shall  be 
done  under  the  direction  of  a competent  officer  of  the  muni- 
cipality, and  sometimes  the  deposit  of  a reasonable  sum  of 
money  to  insure  the  doing  of  the  work  as  so  directed,  or  if 
not  so  done  of  enabling  the  corporation  to  have  it  so  done  and 
to  pay  for  the  work  out  of  the  money  so  deposited. 

The  defendants  must  pay  the  costs  of  the  action  subject  to 
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their  right  to  set  off  the  additional  cost,  if  any,  caused  by  the 
trial  at  Hamilton  instead  of  at  Owen  Sound. 

Upon  the  broad  question  of  the  powers  of  municipal 
councils  under  section  3*  of  the  federal  enactment  as 
amended  by  45  Viet.  ch.  95,  sec.  2 (D.),  I have  been 
unable  to  find  any  reason  for  changing  the  opinion  expressed 
by  me  at  the  trial.  The  extravagant  claims  of  the 
defendants  that  it  rests  with  the  municipal  councils  to  deter- 
mine as  they  see  fit  where  and  how  the  plaintiffs  shall  construct 
their  wires  seem  to  me  quite  unwarranted  by  the  enactment  or 


* The  said  company  may  construct,  erect  and  maintain  its  line  or  lines  of 
telephone  along  the  sides  of  and  across  or  under  any  public  highways,  streets, 
bridges,  watercourses,  or  other  such  places,  or  across  or  under  any  navigable 
waters,  either  wholly  in  Canada  or  dividing  Canada  from  any  other  country, 
provided  the  said  company  shall  not  interfere  with  the  public  right  of  travel- 
ling on  or  using  such  highways,  streets,  bridges,  watercourses  or  navigable 
waters  ; and  provided  that  in  cities,  towns  and  incorparated  villages  the  com- 
pany shall  not  erect  any  pole  higher  than  forty  feet  above  the  surface  of  the 
street,  nor  carry  more  than  one  line  of  poles  along  any  street  without  the  con- 
sent of  the  municipal  council  having  jurisdiction  over  the  streets  of  the  said 
city,  town  and  village,  and  that  in  any  city,  town  or  incorporated  village,  the 
poles  shall  be  as  nearly  as  possible  straight  and  perpendicular,  and  shall,  in 
cities  be  painted  if  so  required  by  any  by-law  of  the  council ; and  provided 
further,  that  where  lines  of  telegraph  are  already  constructed,  no  poles 
shall  be  erected  by  the  company  in  any  city,  town  or  incorporated  village  along 
the  same  side  of  the  street  where  such  poles  are  already  erected,  unless  with 
the  consent  of  the  council  having  jurisdiction  over  the  streets  of  such  city, 
town  or  incorporated  village;  provided  also  that  in  so  doing  the  said  company 
shall  not  cut  down  or  mutilate  any  tree  ; and  provided  that  in  cities,  towns 
and  incorporated  villages  the  location  of  the  line  or  lines  and  the  opening  up 
of  the  street  for  the  erection  of  poles  or  for  carrying  the  wires  under  ground 
shall  be  done  under  the  direction  and  supervision  of  the  engineer  or  such  other 
officer  as  the  council  may  appoint,  and  in  such  manner  as  the  council  may 
direct,  and  that  the  surface  of  the  street  shall,  in  all  cases,  be  restored  to  its 
former  condition  by  and  at  the  expense  of  the  company  ; provided  also,  that 
no  Act  of  Parliament  requiring  the  company  (in  case  efficient  means  are  devised 
for  carrying  telephone  wires  under  ground)  to  adopt  such  means,  and  abro- 
gating the  right  given  by  this  section,  to  continue  carrying  lines  on  poles 
through  cities,  towns  or  incorporated  villages,  shall  be  deemed  an  infringement 
of  the  privileges  granted  by  this  Act ; and  provided  further  that  whenever  in 
case  of  fire  it  becomes  necessary  for  its  extinction  or  the  preservation  of 
property  that  the  telephone  wires  should  be  cut,  the  cutting  under  such  cir- 
cumstances of  any  of  the  wires  of  the  company,  under  the  direction  of  the  chief 
engineer  or  other  officer  in  charge  of  the  fire  brigade,  shall  not  entitle  the  com- 
pany to  demand  or  claim  compensation  for  any  damages  that  might  be  so 
incurred.  43  Yict.  ch.  67,  sec.  3 ; 45  Viet.  ch.  95,  sec.  2. 
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Meredith,  J.  any  interest  the  municipalities  may  have  in  the  matter,  and 
1904  since  the  decision  in  the  case  of  the  City  of  Montreal  v. 

Bell  Standard  Light  and  Power  Company,  [1897]  A.C.  527,  there 

TELCoH°NE  to  be  little  if  any  excuse  for  it.  The  defendants  are 

v.  in  truth  but  trustees  of  the  highways  within  their  munici- 
OweiTsound  Pabty,  the  ways  being  vested  in  them  mainly  so  that  they  may 
the  better  perform  their  duties  towards  all  of  the  King’s  sub- 
jects in  respect  of  them ; it  is  the  interests  of  the  public  which 
mainly  are  to  be  protected  under  the  powers  given  to  municipal 
councils.  Telephone  communication,  not  alone  in  any  one 
municipality,  but  throughout  the  land  wherever  the  system  is 
or  may  be  in  operation,  is  a thing  beneficial  to  the  public,  some- 
thing which  now-a-days  cannot  be  done  without ; the  benefit 
and  the  convenience  to  the  public  are  the  first  considerations, 
and  should  be  the  main  purpose  of  the  plaintiffs  and  of  the 
municipalities  in  exercising  their  respective  rights  under  the 
section  in  question.  By  that  section  the  plaintiffs  are  unequi- 
vocally permitted  to  construct  their  lines  upon  the  highways 
either  overhead  or  underground,  the  work  is  theirs  and  to 
be  done  by  them,  not  the  defendants’  or  to  be  constructed  by 
them,  and  there  being  the  right  thus  plainly  conferred  upon 
the  plaintiffs  in  respect  of  a work  beneficial,  indeed  now 
necessary  to  the  public,  that  right  is  to  be  derogated  from  only 
in  so  far  as  the  enactment  with  reasonable  clearness  confers 
upon  the  defendants  power  over  it.  The  Montreal  case  was  one 
coming  under  an  enactment  the  same  as  that  in  question,  but 
without  the  provision  as  to  the  location  of  the  line,  so  that 
leaving  that  provision  out  of  the  question,  that  case  is  an 
authority  clearly  against  the  defendants’  contention.  Can  the 
additional  words  in  regard  of  the  location  completely  trans- 
form the  situation,  and  in  effect  give  almost  absolute  control  of 
the  plaintiffs’  work  to  the  defendants.  If  so  there  was  a great 
waste  of  judicial  energy  in  the  case  of  Toronto  v.  Bell  Telephone 
Co.  (1903),  6 O.L.R.  335,  for  what  gain  to  consider  whether 
federal  or  provincial  legislation  prevailed,  if  under  the  former 
the  municipalities  have  all  the  power  the  defendants  here  contend 
for.  If  it  were  in  the  power  of  the  municipality  in  that  case  to 
require  the  defendants  to  “ locate  ” all  their  wires  underground 
and  to  “ locate  ” them  all  in  Stanley  Street,  and  at  such  height 
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or  depth  as  the  council  choose  to  dictate,  it  would  be  quite 
immaterial  to  either  of  the  parties  which  legislation  prevailed, 
either  would  make  the  council  of  a city,  town  or  village  com- 
plete masters  of  the  situation  within  the  municipality.  The 
plaintiffs’  clear  right  to  place  their  wires  under  ground  or  above 
in  any  highway  is  made  subject  to  the  provision,  that  the  loca- 
tion of  the  lines  and  the  opening  up  of  the  street  shall  be  done 
under  the  direction  and  supervision  of  the  engineer  or  other 
officer  whom  the  council  may  appoint  in  such  manner  as  the 
council  may  direct.  The  provision  is  by  no  means  a novel  one ; 
it  is  met  with  in  many  by-laws,  providing  for  the  opening  of 
highways  for  the  convenience  of  the  owners  or  occupiers  of 
adjoining  houses  or  lands,  such  as  laying  gas  or  water  pipes  and 
making  sewer  connection,  and  has  reference  merely  to  the  over- 
sight of  the  work  so  that  traffic  may  not  be  interfered  with  more 
than  necessary,  and  that  the  way  may  not  be  injured  and  that 
the  sewer  connections  shall  be  made  in  a proper  and  workman- 
like manner.  It  is  to  be  observed  that  what  is  aimed  at  is  the 
work  upon  the  ground,  for  it  is  done  under  the  direction  of  the 
officer  whose  duties  are  those  of  a supervisor ; the  work  is  the 
plaintiffs’,  and  that  work  which  the  enactment  empowers  them 
to  do,  not  some  new  or  changed  work  which  the  defendants  are 
to  devise  for  them  and  require  them  to  do.  If  there  is  power 
to  decide  whether  the  line  shall  be  above  or  underground  why 
should  that  not  be  decided  by  the  council ; why  make  it  some- 
thing to  be  done  under  the  direction  and  supervision  of  a 
subordinate  officer  ? If  it  were  to  rest  with  the  council 
whether  the  lines  should  be  under  or  overground  and  upon 
what  streets  they  should  be  constructed  surely  Parliament 
would  have  said  so  in  plain  words  and  not  have  first  given  in 
plain  words  to  the  plaintiffs  the  right  to  make  use  of  any  high- 
way and  to  go  over  or  underground  as  they  choose  ? The 
section  presents  no  difficulty  to  my  mind ; in  the  interests  of 
the  public  the  clear  rights  of  user  of  the  highways  are  given  to 
the  plaintiffs  ; they  could  not  carry  on  their  operations  very 
well  without  them ; in  the  interests  of  the  public,  and  for  the 
protection  of  the  interests  of  the  municipalities  in  the  high- 
ways, these  rights  are  to  be  exercised  under  the  supervision  of 
an  officer  of  the  municipality  in  such  manner  as  the  council 
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may  direct  in  regard  to  the  location  of  the  lines  which  the 
plaintiffs  under  their  rights  intend  to  construct,  and  in  regard 
to  opening  up  of  the  streets ; that  is  acting  in  good  faith  the 
council  can  thus  control  the  placing,  in  the  particular  highways 
selected  by  the  plaintiffs,  of  the  poles  or  of  the  wires  under- 
ground as  the  plaintiffs  may  decide  to  place  them,  and  require 
all  that  to  be  done  which  will  best  tend  to  prevent  unnecessary 
obstruction  to  the  highway  and  save  the  municipal  corporation 
from  loss  or  expense  by  reason  of  the  plaintiffs’  works. 

On  this  ground  also  the  plaintiffs’  case  can  be  rested,  but  I 
have  preferred  to  put  it  upon  the  other  ground  as  it  seems  to  be 
necessary  that  the  municipalities  should  know  that  the  powers 
conferred  upon  them  are  not  to  be  exercised  for  what  have 
been  called  in  one  the  leading  cases  sinister  or  collateral 
purposes.  When  Parliament  or  the  Legislature  permits  money 
to  be  made  by  municipal  corporations  out  of  powers  conferred  on 
them  it  usually  says  so,  as  in  such  enactments  as  secs.  639,  640, 
s.-s.  4,  657  and  331  of  the  Consolidated  Municipal  Act,  1903. 


R.  s.  c. 
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[BOYD,  C.] 

Stanley  y.  Hayes. 

Lunatic — Civil  Liability — Trespass\to  Property — Setting  Fire  to  Barn. 

A lunatic  is  civilly  liable  in  damages  to  persons  injured  by  his  acts,  unless 
utterly  blameless.  Where  a lunatic  defendant  had  set  fire  to  a barn,  and 
the  evidence  shewed  that,  while  not  responsible  to  the  extent  of  an  ordinary 
man,  he  was  not  utterly  unconscious  that  he  was  doing  wrong  : — 

Held , that  he  was  liable  for  the  damage  done. 

This  was  an  action  for  damages  for  the  destruction  of  the 
plaintiff ’s  property,  being  a barn  and  its  contents,  by  fire  caused 
by  the  defendant.  At  the  trial  the  defendant’s  counsel  set  up 
the  defence  of  insanity. 

The  action  was  tried  on  June  13th,  1904,  at  Walkerton, 
before  Boyd,  C. 

D.  Robertson , for  the  plaintiff,  referred  to  Underhill  on 
Torts,  pp.  67  & 71 ; Burnand  v.  Haggis  (1863),  14  C.B.N.S. 
45;  Taggard  v.  Innes  (1862),  12  C.P.  77. 

J.  F.  Palmer , for  the  defendant,  referred  to  Pollock  on 
Torts,  Blacks,  ed.  p.  35 ; Stanley  v.  Powell,  [1891]  1 Q.  B.  86; 
Hanbury  v.  Hanbury  (1892),  8 Times  L.R.  559. 

June  15.  Boyd,  C. : — It  is  said  by  the  Court  in  Weaver  v. 
Ward  (1616),  Hob.  134 : “This  shall  be  no  felony  if  a lunatic 
kill  a man,  or  the  like,  because  felony  must  be  done  animo 
felonico.  Yet  in  trespass,  which  tends  only  to  give  damages 
according  to  hurt  or  loss,  it  is  not  so;  and,  therefore,  if  a 
lunatic  hurt  a man  he  shall  be  answerable  in  trespass  ; and, 
therefore,  no  man  shall  be  excused  of  a trespass  . . . except  it 
may  be  judged  utterly  without  his  fault.”  Though  not  cited,  the 
rule  laid  down  in  this  case  was  followed  to  its  full  extent  by 
Draper,  C.J.,  in  Taggard  v.  Innes  12  C.P.  77,  in  which  it 
was  held  on  demurrer  that  a tort  feasor  cannot  plead  incapa- 
city of  mind  in  answer  to  an  action  for  assault. 

There  is  one  of  Mr.  Sergeant  Manning’s  learned  and  instruc- 
tive notes  to  be  found  in  5 Man.  & Gr.,  at  p.  669,  in  which  it 
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is  said : “ If  an  insane  person  kills  a man  he  is  not  criminally 
liable ; but  if  he  slaughters  his  neighbour’s  sheep  he  is  liable  in 
damages  to  the  owner.” 

I think  the  correct  result  of  the  common  law  is  stated  by 
Gray,  C.J.,  in  Movain  v.  Devlin  (1882),  132  Mass.  87,  to  this 
effect : “ A lunatic  is  civilly  liable  to  make  compensation  in 
damages  to  persons  injured  by  his  acts,  though,  being  incapable 
of  criminal  intent,  he  is  not  liable  to  indictment  and  punishment. 
The  effect  of  the  authorities  and  the  conflicting  theories  of 
liability  in  the  case  of  insane  persons  for  tort  are  very  elabor- 
ately discussed  by  the  New  York  Court  of  Appeal  in  Williams 
v.  Hays  (1894),  143  N.Y.  442.  Earl,  J.,  said  the  liability  has 
been  placed  in  the  opinion  of  Judges  upon  several  grounds. 
The  rule  has  been  invoked  that  when  one  of  two  innocent 
persons  must  bear  a loss,  he  must  bear  it  whose  act  caused  it. 
It  is  said  that  public  policy  requires  the  enforcement  of  the 
liability  that  the  relatives  of  the  lunatic  may  be  under  induce- 
ment to  restrain  him,  and  that  tort  feasors  may  not  simulate 
or  pretend  insanity  to  defend  wrongful  acts  causing  damage  to 
others.  The  lunatic  must  bear  the  loss  occasioned  by  his  torts 
as  he  bears  his  other  misfortunes,  and  the  burden  of  such  loss 
may  not  be  put  upon  others  : ” (p.  447). 

And  still  more  lately,  in  1900,  I find  that  the  subject  has 
been  carefully  and  with  great  ability  considered  in  a New 
Zealand  case  in  appeal,  Donaghy  v.  Brennan  (1900),  19  N.Z.  L.R. 
289,  where  is  reached  the  conclusion  that  insanity  is  not  a 
defence  in  an  action  claiming  damages  for  an  assault.  The 
case  cited  for  the  defendant,  Stanley  v.  Powell , [1891]  1 Q.B. 
86,  by  Mr.  Justice  Denman,  is  there  considered,  but  not  as 
going  to  overrule  the  earlier  dicta  and  decisions.  The  opinion 
of  many  jurists  and  legal  writers,  adverse  to  imputing  liability 
and  favouring  exoneration  from  civil  consequences,  in  the  case 
of  insane  persons,  is  by  Chief  Justice  Stout  reviewed,  and  his 
judicial  estimate  of  the  whole  rests  in  this,  that  it  is  not  the 
function  of  the  Court  to  say  whether  the  common  law  of 
England  should  be  altered;  its  business  is  to  interpret  and 
apply  the  law  as  it  exists.  If  the  law  is  thought  harsh  or  un- 
reasonable the  Legislature  must  apply  a remedy.  There  are, 
however,  he  adds,  perhaps  as  many  reasons  in  favour  of 
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retaining  the  existing  law  as  for  following  the  Roman  pre- 
cedents. 

Upon  the  evidence  in  this  case  I am  of  opinion  that  the 
circumstantial  evidence  is  very  cogent  to  bring  the  act  of 
destruction  in  the  burning  of  the  barn  and  its  contents  home 
to  the  defendant.  I am  not  fully  assured  that  he  was  incom- 
petent at  the  time  to  know,  and  in  some  measure  to  appreciate, 
what  he  was  doing.  His  own  people  did  not  regard  him  as 
dangerous  or  even  as  unfit  to  attend  to  ordinary  matters  of 
business.  There  is  evidence,  not  exactly  contemporaneous,  but 
pretty  close,  that  he  could  make  a good  deal  in  horses.  His 
actions  on  the  morning  in  question  show  some  apprehension 
that  he  had  been  doing  wrong  in  going  away  from  the  barn  by 
a different  route  from  the  one  taken  in  reaching  it,  and  by  a 
more  devious  course.  While  not  morally  responsible,  it  may 
be,  to  the  extent  of  the  ordinary  man,  I cannot  say  that  he 
was  utterly  unconscious  that  he  was  doing  wrong;  so  that 
altogether  my  judgment  is  that  he  must  be  held  liable  at  least 
to  the  extent  of  the  damages  done,  taken  at  rather  a low  than 
a high  estimate.  I allow  for  the  barn  and  shed  $1,200,  accord- 
ing to  the  value  for  insurance,  and  for  the  cattle  and  other 
things  burned,  according  to  the  schedule  filed  and  the  evidence, 
I allow  $1,037,  in  all,  the  sum  of  $2,237,  and  costs  of  action. 
Before  execution  issue  I direct  that  notice  be  given  to  the 
Inspector  of  Prisons  and  Public  Charities  that  the  estate  of  the 
defendant  may  be  protected : Re  Plendereith,  [1893]  3 Ch.  332, 
and  Re  Fountain  (1888),  37  Ch.  D.  609. 
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[IN  THE  COURT  OF  APPEAL.] 

Clergue  v.  Preston. 

Vendor  and  Purchaser — Offer  to  Sell — Purchaser  Pendente  Lite — Certificate  of 
lis  pendens — Registration — Specific  Performance — Delay — Damages. 

An  appeal  and  cross  appeal  from  the  judgment  of  Osier,  J.A.,  reported  sub 
nom.  Clergue  v.  McKay , 6 O.L.R.  51  was  dismissed  with  costs. 

Appeal  and  cross  appeal  from  the  judgment  of  Osier,  J.A., 
at  the  trial.  The  facts  are  fully  stated  in  the  former  report. 

The  appeals  were  argued  on  the  26th  of  April,  1904,  before 
Moss,  C.J.O.,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

6r.  H.  Watson,  K.C.,  for  defendant’s  appeal.  When  the 
amendment  was  made  by  adding  Heath*  as  a party  it  was  for 
the  purpose  of  obtaining  specific  performance  only  and  not 
damages.  The  plaintiff*  is  not  entitled  to  damages  in  lieu  of 
specific  performance,  when  he  has  disentitled  himself  to  specific 
performance  by  his  own  act : Hipgrave  v.  Case  (1885),  28  Ch. 
D.  356.  The  plaintiff*  gave  no  evidence  of  damage,  and  the 
defendant  was  ready  to  meet  it  if  he  had,  nor  is  there  any  claim 
on  the  record  for  damages.  There  was  no  writing  from  the 
plaintiff*  or  his  agent.  The  plaintiff*  was  guilty  of  laches  in  the 
conduct  of  the  action,  and  was  late  in  adding  Heath  as  a party: 
Smith  v.  Hughes  (1903),  5 O.L.R.  238.  No  “client”  was  named 
in  the  letter  of  December  13th,  and  the  property  was  not  suffi- 
ciently described.  As  a fact,  it  was  North  Bay  Street,  not 
South  Bay  Street.  There  was  no  acceptance  by  Plummer, 
who  was  really  defendant’s  agent,  and  received  a commission 
and  could  not  become  the  purchaser.  I refer  to  Harvey  v. 
Facey,  [1893]  A.C.  552  ; Munday  v.  Asprey  (1880),  13  Ch.  D. 
855 ; Smith  v.  Webster  (1876),  3 Ch.  D.  49 ; Johnston  Brothers 
v.  Rogers  Brothers  (1899),  30  O.R.  150;  White  v.  Tomalin 
(1890),  19  O.R.  513;  McIntosh  v.  Moynihan  (1891),  18  A.R. 
237 ; Jarrett  v.  Hunter  (1886),  34  Ch.  D.  182 ; Potter  v. 
Dujjfield  (1874),  L.R.  18  Eq.  4;  Hope  v.  Dixon  (1875),  22  Gr. 

*A  subsequent  purchaser. — Rep. 
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439 ; Forster  v.  Rowland  7 H.  & N.  N.S.  103 ; Goodall  v. 
Harding  (1885),  52  L.T.N.S.  126;  Livingstone  v. Ross,  [1901] 
A.C.  327. 

James  Bicknell , K.C.,  for  the  plaintiff,  was  directed  by  the 
Court  to  confine  himself  to  the  question  as  to  whether  there 
was  a contract. 

The  evidence  shews  that  Plummer  was  to  get  a purchaser. 
The  letter  was  treated  as  an  offer  by  both  sides.  It  was 
accepted  by  Plummer  for  the  plaintiff,  and  although  the 
offer  was  signed  by  Hearst  & McKay  the  joining  of  McKay’s 
partner’s  name  did  not  invalidate  it,  as  McKay  had  authority. 
The  property  was  sufficiently  described,  and  all  the  required 
elements  were  included — viz. : the  names  of  the  parties,  the  sub- 
ject matter,  and  the  price.  In  any  event  the  letter  of  Hearst  & 
McKay  to  the  appellant  is  a sufficient  note  or  memorandum  of 
the  contract:  Browne  on  the  Statute  of  Frauds,  5th  ed.,  sec.  364. 
I refer  also  to  Macdonald  v.  Longbottom  (1859),  1 El.  & El. 
977  ; Kenworthy  v.  Schofield  (1824),  2 B.  & C.  945,  26  Rev. 
Rep.  600;  Phillimore  v.  Barry  (1808),  1 Camp.  513;  Hind  v. 
Whitehouse  (1806),  7 East  558;  Martin  v.  Haubner  (1896),  26 
S.  C.  R.  142.  On  the  cross-appeal  I refer  to  Engell  v.  Fitch 
(1869),  L.R.  4 Q.B.  659,  at  p.  667 ; Tamplin  v.  James  (1880), 
15  Ch.  D.  215,  at  p.  223 ; Mayne  on  Damages,  6th  ed.  p.  211. 

Watson  in  reply. 

June  29.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O. : — This  is  an  appeal  by  the  defendant  Preston,  and 
a cross-appeal  by  the  plaintiff,  from  a judgment  of  Osier,  J.A., 
reported  sub  nom,  Clergue  v.  McKay , 6 O.L.R.  51. 

The  defendant  Preston  objected  to  the  judgment  on  several 
grounds,  all  of  which,  except  one,  were  ruled  against  him  on 
the  argument. 

The  question  on  which  judgment  was  reserved  was  whether 
the  plaintiff  had  proved  an  agreement  for  sale  sufficient  to  bind 
the  defendant  within  the  Statute  of  Frauds. 

The  plaintiff*  by  his  cross-appeal  sought  to  increase  the 
damages  awarded  to  him. 

The  facts  are  fully  stated  in  the  judgment  appealed  from. 

The  material  writings  are  signed  in  the  name  of  the  firm  of 
Hearst  & McKay.  McKay  had  undoubted  authority  to  sell  or 
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G.  A.  agree  to  sell  the  defendant’s  interest  in  the  land,  and  being  so 
1904  authorized  he  wrote  and  signed  the  letter  of  the  13th  of  Decern - 

Clergue  her,  1899.  That  letter  was  beyond  question  written  on  behalf 

Preston.  the  owner  of  the  interest  intended  to  be  sold.  True,  McKay 
~ _ signed  in  the  name  of  his  firm,  but  it  was  nevertheless  his 

Moss,  C.J.O.  . . 

signature  on  behalf  of  his  principal,  the  owner  of  the  interests 
mentioned  in  the  letter.  And  the  principal  is  sufficiently 
specified. 

There  is  no  substantial  difference  between  the  expression  “ a 
client  of  ours  who  owns  an  undivided  two-thirds  interest  in 
water  lots  21  and  22  ” and  the  expression  “the  owner  of”  the 
same  interest.  It  is  sufficient  if  the  parties  are  specified  either 
nominally,  or  by  description  or  reference : Rossiter  v.  Miller 
(1878),  3 App.  Cas.,  1124,  1141.  It  is  a statement  of  fact  as 
to  which  there  can  be  perfect  certainty:  Salev.  Lambert  (1874), 
L.R.  18  Eq.  l,at  pp.  3,  4;  Jarrett  v.  Hunter , 34  Ch.  D.  182,  at 
p.  184. 

There  was,  therefore,  an  offer  in  writing  containing  all  the 
elements  required  by  the  Statute  of  Frauds,  duly  signed  by  a 
lawfully  authorized  agent  of  the  defendant. 

The  next  question  is,  was  the  offer  duly  accepted  on  behalf 
of  the  plaintiff,  so  as  to  make  a concluded  agreement  ? The 
offer,  though  addressed  to  W.  H.  Plummer,  was  intended  for 
submission  by  him  to  a person  desiring  to  purchase,  it  being 
agreed  that  in  the  event  of  a sale  being  effected  upon  the  terms 
of  the  offer  Mr.  Plummer  was  to  be  paid  $50  by  the  plaintiff. 
In  other  words,  it  was  understood  and  agreed  that  though  he 
acted  as  agent  for  the  purchaser  he  was  to  receive  a commission 
from  the  vendor.  There  was  nothing  in  such  an  arrangement, 
made  with  full  knowledge  of  the  parties,  to  incapacitate  him 
from  accepting  the  offer  on  behalf  of  a purchaser  or  possibly 
from  becoming  the  purchaser  himself. 

Then,  while  the  offer  was  still  on  foot  and  not  withdrawn, 
the  plaintiff  agreed  to  the  terms  of  the  letter  and  instructed 
Plummer  to  accept  on  his  behalf.  This  Plummer  did  on  or 
about  the  3rd  of  January,  1900,  and  McKay  thereupon  advised 
the  defendant  of  a sale  having  been  effected  and  of  its  terms. 

The  case  stands  thus : The  offer  is  placed  in  Plummers’ 
hands  to  be  submitted  to  a desiring  purchaser.  Subsequently, 
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he  being  the  agent  of  the  plaintiff  to  make  the  purchase,  accepts 
in  his  own  name  the  offer  made  to  him.  The  acceptance  is 
really  for  his  principal.  There  is  a concluded  bargain  on 
behalf  of  his  principal  of  which  the  principal  may  avail 
himself. 

The  case  is  quite  distinguishable  from  those  in  which  it  has 
been  held  that  where  a person  having  no  authority  from  any 
other  person  assumes  to  enter  into  an  agreement  in  his  own 
name  it  is  not  open  to  some  third  person  to  claim  to  be  entitled 
to  adopt  the  act  as  done  on  his  behalf  and  to  sue  upon  the 
agreement. 

The  defendant’s  appeal  fails,  and  should  be  dismissed. 

The  cross-appeal  should  also  be  dismissed. 

The  sale  to  Heath  did  not  determine  the  value  of  the 
interests  sold  or  the  loss  to  the  plaintiff  by  reason  of  the  defen- 
dant, Preston’s,  failure  to  carry  out  his  agreement  with  the 
plaintiff. 

It  appears  that  Heath’s  purchase  was  chiefly  induced  by  an 
inflated  report  concerning  the  property,  and  Heath  is  now  not 
well  satisfied  with  his  venture.  The  plaintiff  was  not  purchas- 
ing for  speculative  purposes,  and  there  is  nothing  to  show  a 
greater  damage  from  the  loss  of  the  bargain  than  has  been 
awarded.  If  the  sum  awarded  does  not  fully  compensate  him 
the  blame  must  be  attributed  to  the  frame  of  the  action  and 
the  lack  of  evidence  on  this  head.  It  was  only  when  the  case 
as  launched  had  failed  that  the  alternative  relief  of  damages 
was  sought  and  given. 

The  appeal  and  cross-appeal  are  both  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Hewson 

V. 

The  Ontario  Power  Company  of  Niagara  Falls. 

Constitutional  Law  — Statutes  — Dominion  Legislation — Preamble  — ‘ * Work  for 

the  General  Advantage  of  Canada ” — Public  Property — Expropriation  of 

Private  Land. 

An  appeal  from  the  judgment  of  Britton,  J.,  reported  sub  nom , Re  The  Ontario 
Power  Company  of  Niagara  Falls  and  Hewson,  6 O.L.R.  11,  was  affirmed, 
with  costs. 

This  was  an  appeal  from  the  judgment  of  Britton,  J., 
reported,  6 O.L.R.  11  sub  nom , Re  The  Ontario  Power  Company 
of  Niagara  Falls  and  Hewson , in  which  an  injunction  was 
sought  to  restrain  the  company’s  proceedings  for  expropriation. 
The  motion  for  an  injunction  was  by  consent  turned  into  a 
motion  for  judgment. 

The  appeal  was  argued  on  the  25th  and  26th  of  April  before 
Moss,  C.J.O.,  Osler,  Maclennan,  Garrow  and  Maclaren,  JJ.A. 

H.  S.  Osier,  K.C.,  and  Britton  Osier,  for  the  appeal. 

Walter  Cassels,  K.C.,  and  F.  W.  Hill , contra. 

The  argument  was  the  same  as  reported  in  the  Court  below, 
except  that  the  case  of  City  of  Toronto  v.  Bell  Telephone 
Company  of  Canada  (1902),  3 O.L.R.  465,  there  cited  on 
behalf  of  the  landowners,  was  referred  to,  as  having  since  been 
reversed  in  appeal. 

June  29.  The  judgment  of  the  Court  was  delivered  by 
Maclennan,  J.A. : — We  are  of  opinion  that  this  judgment 
should  be  affirmed. 

The  first  objection  to  the  power  of  expropriation  claimed 
by  the  defendants  is,  that  the  work  authorized  by  the  company’s 
Acts  of  incorporation  is  a purely  Provincial  work,  and,  there- 
fore, ultra  vires  of  the  Dominion  Parliament. 

It  is  not  necessary  that  we  should  say  that  we  agree  with 
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all  the  reasons  given  by  the  learned  Judge  for  his  opinion  that 
this  objection  is  not  well  founded.  It  is  sufficient  to  say,  that 
the  matter  is  made  quite  clear  by  the  preamble  of  the  Act,  and 
the  power  granted  to  the  company  by  sec.  2 (50  & 51  Viet., 
ch.  120  (D.)),  to  contract  with  any  bridge  company  having  a 
bridge  across  the  Niagara  river  to  carry  wires  across,  and  to 
connect  with  the  wires  of  any  electric  light  company  or  other 
company  in  the  United  States. 

The  preamble  recites  that  it  is  desirable  for  the  general 
advantage  of  Canada  that  a company  should  be  incorporated 
for  certain  purposes ; that  certain  persons  have  prayed  for 
incorporation  of  such  a company,  and  that  it  is  expedient  to 
grant  their  prayer.  And  then  follow  the  enacting  clauses. 
We  think  that  recital  is  clearly  a declaration  by  Parliament,  that 
the  work  which  it  thereby  authorized,  is  a work  for  the  general 
advantage  of  Canada  within  sec.  92,  sub-sec.  10  (c),  of  the 
B.N.A.  Act.  We  also  think  the  power  granted  by  sec.  2 of  the 
company’s  Act,  above-mentioned,  makes  the  work  authorized  a 
work,  or  undertaking,  extending  beyond  the  limits  of  the  Pro- 
vince within  sec.  92,  sub-sec.  10  (a).  The  work  is,  therefore, 
one  excluded  from  the  jurisdiction  of  the  Legislature  of  the 
Province. 

It  was  also  objected  that  the  work,  being  constructed  by  the 
company,  is  not  such  as  authorized  by  its  Act,  because  the 
terminus  selected  is  not  that  prescribed. 

The  canal,  which  is  authorized,  is  to  extend  from  some  point 
on  the  Welland  river,  at  or  near  its  conjunction  with  the  Niagara 
river,  to  a point,  or  points,  on  the  west  bank  of  the  Niagara 
river,  about,  or  south  of,  the  whirlpool.  The  point  selected  for 
the  southern  terminus  is  near  the  Falls,  which  is  said  to  be  two 
and  a half  miles  south  of  the  whirlpool,  and  it  is  argued  that 
the  point  so  selected  is,  therefore,  not  about  or  south  of  the 
whirlpool.  We  cannot  say  that  these  words  restrict  the  com- 
pany to  the  selection  of  a point  about  or  near  the  whirlpool,  or 
that  a point  two  and  a half  miles  south  of  it  is  not  within  the 
language  used.  So  to  hold  would  be  to  construe  the  words  as 
if  they  had  been  about  and  south. 

It  is  further  contended  that  the  company  is  seeking  to 
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expropriate  a greater  width  of  land  than  is  authorized  by  the 
Dominion  Railway  Act. 

We  think  this  objection  also  fails.  By  sec.  29  of  the  com- 
pany’s Act  certain  sections  of  the  Dominion  Railway  Act,  R.S.C. 
ch.  109,  are  made  applicable  to  the  company,  and  among  others, 
sec.  8,  prescribing  the  breadth  of  land,  which  may  be  taken 
without  the  consent  of  the  owner.  That  section  declares  that 
where  the  railway  is  raised  more  than  five  feet  higher,  or  cut 
more  than  five  feet  deeper  than  the  surface  of  the  line,  the  land 
taken  shall  not  exceed  one  hundred  yards  in  breadth.  It  is 
sworn  that  the  depth  of  the  company’s  canal,  where  it  passes 
through  the  land  in  question,  is  more  than  five  feet — the  average 
depth  being  17  \ feet,  as  appears  upon  the  plan  and  profile 
filed  and  approved  by  the  Deputy  Minister  of  Railways  and 
Canals.  The  width  claimed  by  the  company  from  the  plaintiff* 
is  one  hundred  yards,  and  we  think  the  company  is  within 
its  rights  in  making  that  claim. 

We  think  there  is  clearly  nothing  in  the  objection  that  the 
work  has  been  abandoned,  for  by  the  Act,  63  & 64  Viet.,  ch  113 
(D.),  the  time  for  the  completion  of  the  company’s  works  was 
extended  for  six  years  from  the  passing  of  that  Act,  that  is 
from  the  7th  of  July,  1900. 
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[DIVISIONAL  COURT.] 

Wilkes  v.  The  Home  Life  Association  of  Canada. 


Division  Courts — Jurisdiction — Proof  of  Contract — Lease — Company — 
Prohibition. 

When  there  is  any  evidence  to  support  the  finding  of  a division  court  upon  a 
question  involving  its  jurisdiction  the  Court,  upon  application  for  prohibi- 
tion, will  not  review  its  finding,  especially  where  the  question  relates  to  the 
merits  and  is  not  merely  collateral  to  them  ; but  it  will  review  such  finding 
where  it  is  shewn  that  there  is  no  evidence  to  support  it,  whether  the  finding 
is  of  matters  intrinsic  or  only  collateral. 

After  a valid  lease  of  premises  held  by  a company  had  been  duly  put  an  end 
to,  and  the  key  delivered  up  to  the  landlord,  the  company’s  agent,  without 
any  authority  from  the  company,  verbally  agreed  with  the  landlord  for  the 
renewal  thereof  for  a year  and  received  the  key.  The  company,  however, 
refused  to  agree  to  the  renewal  lease  and  the  key  was  handed  back  to  the 
landlord ; no  actual  possession  of  the  premises  being  taken  by  the  company : — 

Held,  that  there  being  no  evidence  of  a contract  made  and  broken  within  the 
jurisdiction  of  the  division  court,  prohibition  was  properly  granted. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment  of 
Anglin,  J.,  ordering  a prohibition  in  a case  in  the  1st  division 
court  of  the  county  of  Brant. 

The  action  was  brought  to  recover  the  rent  of  certain  pre- 
mises in  the  city  of  Brantford  for  the  period  from  21st  October, 
1903,  to  1st  February,  1904 — $60. 

The  defendants,  a life  insurance  corporation,  having  its 
head  office  in  Toronto,  held  the  premises  in  question  under  a 
lease  signed  and  sealed  by  the  parties,  the  rent  under  which 
was  payable  monthly,  and  which  expired  by  notice  on  20th 
October,  1903,  and  on  the  morning  of  the  21st  October  the  key 
of  the  premises  was  delivered  to  the  plaintiff. 

The  plaintiff,  acting  on  this  notice,  agreed  to  let  the  premises 
to  one  Pierce,  at  a monthly  rental  of  $20. 

It  appeared  that  one  Sewell,  purporting  to  act  as  agent 
for  the  defendants,  had  verbally  agreed  with  the  plaintiff  to 
renew  the  lease  for  a year  at  $20  a month,  which  was  an 
increased  rent,  and  the  key  was  handed  back  to  Sewell : 
Pierce,  at  the  plaintiff’s  request,  abandoning  his  right  to  a 
lease.  Sewell,  on  14th  October,  had  written  the  plaintiff  to 
forward  the  necessary  papers  to  Toronto  to  be  signed  by  Mr. 
Pattison,  the  managing  director  of  the  defendants.  The  plaintiff 
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had  thereupon  written  on  16th  October,  1903,  to  the  defen- 
dants’ general  manager  that  in  accordance  with  “ the  arrange- 
ment made  with  Mr.  Sewell,  your  general  agent,  your  lease  will 
be  extended  for  a year  on  the  same  terms  as  the  previous  lease,, 
except  that  the  rental  will  be  $20  a month.” 

To  this  letter  no  answer  was  returned,  but  on  the  21st 
October  the  key  was  returned  to  the  plaintiff  by  Sewell,  with 
an  intimation  that  the  defendants  would  not  retain  the  pre- 
mises. The  premises  remained  vacant,  the  plaintiff  insisting  on 
the  defendants’  liability  for  rent. 

The  action  in  the  division  court  was  then  brought,  being 
for  three  months’  rent  at  $20  a month. 

The  defendants  filed  a notice  disputing  the  jurisdiction  of 
the  Court. 

At  the  trial  evidence  was  given  of  the  above  facts,  and  the 
learned  Judge  presiding  in  the  division  court  held  that  a contract 
was  proved  to  have  been  made  at  Brantford  by  Sewell  on  14th 
October,  1903,  on  behalf  of  the  defendants  for  a new  lease  at 
$20  a month,  and  that  Sewell’s  authority  to  contract  for  the 
defendants  had  been  proved. 

The  defendants  moved  for  prohibition  before  Anglin,  J.,  in 
Chambers,  who,  on  3rd  May,  1904,  made  an  order  therefor. 

The  judgment  of  the  learned  Judge,  after  stating  the  facts,, 
was  as  follows  : — 

May  3.  Anglin,  J. : — The  present  action  was  for  three 
months’  rent  at  $20  per  month. 

The  defendants  disputed  the  jurisdiction  of  the  division 
court,  upon  the  ground  that  the  whole  alleged  cause  of  action 
had  not  arisen  within  the  limits  of  its  territorial  jurisdiction, 
and  apparently  rested  their  case  upon  their  denial  of  Sewell’s 
authority. 

The  learned  county  Judge  in  a memorandum  says : 

“ I take  it  to  be  admitted  that,  in  so  far  as  the  plaintiff’s 
claim  here  was  founded  on  the  written  lease,  that  this  Court 
would  not  have  jurisdiction. 

I proceed,  then,  to  consider  the  effect  of  the  verbal  lease- 
made  by  the  plaintiff  with  Sewell,  the  defendants’  agent. 
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On  the  evidence,  chiefly  on  that  given  by  Pierce,  to  whom 
Sewell  related  the  facts  surrounding  the  leasing  of  the 
premises,  I find  that  Sewell  had  full  authority  from  the  defen- 
dants to  make  the  lease  in  question.  Sewell  got  the  key  of  the 
premises  from  Pierce  and  the  possession,  and  told  him  the 
removal  of  the  furniture  from  the  premises  was  a fake.  He, 
however,  on  the  21st  of  October  returns  the  key  to  the  plaintiff 
and  abandons  the  premises.  The  contract  is  therefore  made 
here.  The  rent  is  payable  here:  see  Woodfall  on  Landlord  and 
Tenant,  15th  ed.,  p.  423,  and  Am.  & Eng.  Ency.  of  Law,  2nd  ed., 
vol.  18,  p.  269  ; and  the  breach  therefore  occurs  here. 

As  stated  at  the  trial,  the  merits  of  the  matter  are  quite 
with  the  plaintiff,  and,  as  I think  I have  jurisdiction  on  this 
branch  of  the  case,  there  should  be  judgment  for  the  plaintiff 
with  costs.” 

Upon  the  facts,  so  far  as  they  were  in  dispute,  the  findings 
of  the  learned  Judge  are  conclusive : Stephens  v.  Laplante 
(1879),  8 P.R.  52;  In  re  Long  Point  v.  Anderson  (1891),  18 
A.R.  401-408 ; Re  Field  v.  Rice  (1890),  20  O.R.  309. 

Upon  the  facts  so  found,  however,  and  upon  the  other 
undisputed  facts  in  evidence,  it  appears  that  the  agent,  Sewell, 
by  parol  contract,  made  prior  to  October  14th,  agreed  to  take 
for  the  defendants  a new  lease  to  begin  from  October  20th  or 
21st.  This  executory  agreement,  not  under  seal,  does  not  bind 
the  defendants:  Hill  v.  Ingersoll , etc.,  Gravel  Road  Go.  (1900), 
32  O.R.  194;  Garland  Manufacturing  Co.  v.  Northumberland 
Paper , etc.,  Co.  (1899),  31  O.R.  40. 

There  having  been  no  actual  occupation,  the  plaintiff’s 
judgment  cannot  be  supported  as  for  use  and  occupation  : 
Finlay  v.  Bristol  and  Exeter  R.W.  Co.  (1852),  7 Ex.  409. 

Had  the  learned  Judge,  in  a matter  undoubtedly  within  his 
jurisdiction,  held  such  a contract  binding  on  the  defendant 
corporation,  it  would  afford  no  ground  for  prohibition.  But 
before  the  1st  division  court  of  Brant  can  have  jurisdiction 
over  these  defendants  there  must  be  a breach  at  Brantford  of  a 
contract  made  there  by  them.  If  the  learned  Judge,  upon 
admitted  facts,  has  erroneously  concluded  that  the  executory 
agreement  made  by  Sewell  bound  the  defendants — and  that, 
therefore,  the  rent  not  being  paid,  there  was  a breach  at  Brant- 
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ford  of  a contract  made  there,  is  not  this  in  effect  “ giving 
himself  jurisdiction  by  coming  to  an  erroneous  conclusion  upon 
a point  of  law  ?”:  Elston  v.  Rose  (1868),  L.R.  4 Q.B.  4,  7. 
If  so,  such  an  assumption  of  jurisdiction  is  a subject  for 
prohibition.  That  the  validity  of  this  parol  contract  is  the 
very  matter  for  decision  in  the  action  cannot  import  jurisdic- 
tion, if  jurisdiction  be  dependant  upon  the  existence  of  that 
contract.  It  seems  to  me  a truism  to  say  that  if  there  was  no 
valid  or  binding  contract  there  could  be  no  breach — and 
therefore  no  breach  at  Brantford.  I am  driven  to  the  con- 
clusion that  the  first  division  court  of  Brant  had  not 
jurisdiction  to  entertain  this  suit  and  must  accordingly  grant 
prohibition  as  asked. 

From  the  memorandum  of  the  learned  Judge  I gather  that 
the  executory  nature  of  the  contract  in  question  was  not 
brought  to  his  attention.  Before  him  the  denial  of  jurisdiction 
was  based  upon  other  and  different  grounds.  Doubtless  had 
this  legal  point  been  pressed  upon  the  trial  Judge  he  would  not 
have  assumed  jurisdiction.  It  is  not  entirely  fair  either  to  the 
division  court  Judge,  or  to  the  plaintiff,  that  the  defendants 
should  dispute  the  jurisdiction  below  upon  allegations  of  fact 
found  to  be  untenable,  and  should  in  the  High  Court,  when 
concluded  as  to  such  facts,  seek  prohibition  upon  legal  grounds 
not  suggested  at  the  trial.  While  granting  prohibition  I do  so 
— for  this  reason — without  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 

On  May  12th  the  appeal  was  heard  before  Falconbridge, 
C.J.K.B.,  Street  and  Idington,  JJ. 

W.  T.  H.  Henderson , for  the  appellant.  Whether  there  was 
a valid  contract  or  not  was  a question  of  fact  for  the  Judge 
at  the  trial.  The  cause  of  action  arose  within  the  juris- 
diction of  the  Court,  and  the  learned  Judge  having  come  to  a 
decision  on  the  facts,  there  is  no  right  to  interfere.  The  defen- 
dant was  in  possession  at  the  time  the  agreement  for  the  new 
lease  was  made,  for,  though  the  old  lease  had  been  put  an  end 
to  by  the  notice  to  quit,  the  defendant  overheld,  and  while  he 
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was  so  overholding  the  agreement  was  made,  so  that  the  agree- 
ment was  not  merely  an  executory  but  an  executed  agreement. 
The  new  lease  was  merely  for  a year.  It  did  not  come  within 
the  Statute  of  Frauds,  and  did  not  require  to  be  under  seal. 
The  cases  referred  to  by  Mr.  Justice  Anglin  are  quite  distin- 
guishable. In  Hill  v.  Ingersoll,  etc.,  Road  Co.,  32  O.R.  194, 
Ferguson,  J.,  points  out  that  the  rule  which  formerly  existed, 
that  a corporation  could  only  contract  under  seal,  had  been 
relaxed,  and  that,  had  the  contract  there  been  one  merely  for 
ordinary  repairs,  it  might  have  been  supported,  whereas  it  was 
of  a far-reaching  character,  being  for  the  purchase  of  large 
quantities  of  gravel  for  an  indefinite  period.  The  case  of  Gar- 
land Manufacturing  Co.  v.  Northumberland  Paper,  etc.,  Co. 
31  O.R.  40,  was  an  appeal  from  the  county  court,  and  was 
a decision  on  the  evidence,  and  Boyd,  C.,  refers  to  the  uncer- 
tainty of  the  evidence  to  establish  the  incidents  of  a lease. 
The  case  of  Finlay  v.  Bristol  and  Exeter  R.W.  Co.,  7 Ex. 
409,  is  referred  to  in  Bain  v.  Anderson  (1896),  27  O.R.  369,  as 
being  overruled  by  the  case  of  South  of  Ireland  Colliery  Co.  v. 
Waddle  (1868),  L.R.  3 C.P.  63.  In  this  last-named  case  the 
exceptions  to  the  rule  are  fully  discussed,  and  it  is  said  that  they 
apply  to  all  contracts  by  trading  corporations  entered  into  for 
the  purposes  for  which  the  company  was  incorporated,  and  that 
a company  can  only  carry  on  business  through  agents,  managers, 
or  others ; contracts  made  by  these  persons,  which  relate  to 
such  purposes,  and  are  not  inconsistent  with  the  rules  and 
regulations  which  govern  the  Courts,  are  valid  and  binding. 
Here  the  lease  was  clearly  incidental  to  the  purposes  for  which 
the  company  was  incorporated,  namely,  for  the  purpose  of  carry- 
ing on  the  business  of  insurance. 

R.  W.  Eyre,  for  the  respondents.  There  is  no  doubt  that, 
where  the  Judge  has  all  the  facts  before  him  on  which  he 
can  come  to  a conclusion,  the  Courts  will  not  interfere ; but 
he  must  have  the  facts  before  him.  He  cannot,  by  assump- 
tion of  facts,  give  himself  jurisdiction.  The  authorities  are 
quite  clear  that  a lease,  to  be  binding  on  a corporation,  must  be 
under  its  corporate  seal,  and  though  the  rule  has  undoubtedly 
been  relaxed  in  some  cases,  the  exceptions  have  never  been  held 
to  include  a lease.  In  Woodfall’s  L.  & T.,  18th  ed.,  p.  134, 
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where  the  cases  are  collected,  it  is  laid  down  that  a corporation 
cannot  grant  a lease  except  under  the  common  seal,  so  neither 
is  a contract  for  a lease  binding  on  the  corporation  except  it  be 
under  the  common  seal,  unless  there  has  been  part  performance. 
The  cases  also  are  collected  and  the  law  on  the  subject  discussed 
in  Bicknell  & Seager’s  Division  Courts  Act,  2nd  ed.,  pp.  66-7. 
There  was  no  overholding  here.  As  soon  as  the  lease  termin- 
ated the  defendants  at  once  moved  out,  merely  retaining  the 
key  until  the  next  day,  which  is  not  sufficient  evidence  of 
possession  : Gray  v.  Bompas  (1862),  11  C.B.N.S.  520.  The  cases 
referred  to  by  the  learned  Judge  are  also  clear  on  the  subject, 
and  are  not  distinguishable,  as  has  been  contended  by  the 
other  side. 


May  26.  Street,  J. : — The  plaintiff  brought  an  action  in 
the  division  court  at  Brantford  to  recover  $60  rent  from  the 
defendants,  whose  head  office  is  in  Toronto.  The  defendants 
filed  a notice  denying  the  claim  and  disputing  the  jurisdiction 
of  the  Court.  The  action  was  tried  before  the  Judge  presiding 
in  the  Court  and  he  gave  judgment  for  the  plaintiff  for  the 
amount  claimed,  holding  that  he  had  jurisdiction  because  he 
found  a contract  to  have  been  made  by  the  defendants  at 
Brantford  to  pay  rent  there  to  the  plaintiff.  The  defendants 
applied  for  a new  trial : this  application  was  refused  and  they 
then  applied  to  my  brother  Anglin  in  chambers  for  a 
prohibition,  which  was  granted,  and  the  matter  now  comes 
before  us  upon  an  appeal  from  this  order. 

The  difficulty  in  determining  the  question  before  us  arises 
from  the  fact  that  the  question  of  liability  and  that  of 
jurisdiction  happen  to  be  identical.  If  there  was  a contract,  it 
was  made  in  Brantford  and  the  breach  took  place  there,  and 
the  Court  there  had  jurisdiction : if  there  was  no  contract  then 
there  was  no  liability  at  all. 

The  jurisdiction  did  not  therefore  depend  upon  any 
preliminary  or  collateral  question,  but  upon  the  very  question 
at  issue  in  the  action,  that  is  to  say,  contract  or  no  contract. 
The  point  to  be  determined  upon  the  application  for  prohibition 
is  whether  we  are  at  liberty  to  inquire  into  the  grounds  upon 
which  the  learned  Judge  in  the  division  court  came  to  the 
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conclusion  that  a contract  was  made,  and  that  therefore  he  had 
jurisdiction  to  try  the  action,  or  whether  we  are  to  treat  his 
finding  of  fact  as  conclusive.  We  have  as  part  of  the  papers 
sent  up  to  us  a copy  of  his  notes  of  the  evidence  taken  at  the 
trial,  and  all  the  exhibits.  I have  very  carefully  considered 
these  and  I am  obliged  to  come  to  the  conclusion  that  there 
was  no  evidence  at  all  of  a contract  by  the  defendants. 

If  the  judgment  of  the  learned  Judge  had  been  arrived  at 
upon  any  conflict  of  evidence,  then  however  much  we  might 
feel  inclined  to  differ  from  his  finding  upon  it,  I think  we 
should  have  been  bound  by  those  findings — but  where  there 
was  no  evidence  to  support  them  I think  we  are  not  bound 
by  them.  Before  the  learned  Judge  could  enter  upon  an 
examination  of  the  case  upon  the  merits  he  must  first  have 
evidence  of  a contract  made  and  broken  within  the  jurisdiction: 
in  the  absence  of  such  evidence  he  had  no  jurisdiction  to 
determine  the  merits. 

In  so  deciding  I am  following  the  case  of  Stephens  v. 
Laplante,  8 P.R,  52,  which,  I think,  is  the  only  case  I have 
been  able  to  find  in  which  the  precise  point  before  us  has 
been  actually  determined,  upon  a motion  for  prohibition.  An 
examination  of  the  numerous  cases  upon  the  subject  which  I 
have  examined  shews  that  they  turned  upon  different  questions 
from  the  precise  one  here  presented:  Brittain  v.  Kinnaird  (1819), 
1 Bro.  & B.  432,  was  not  a motion  for  prohibition : the  validity 
of  the  judgment  by  the  magistrates  arose  in  a collateral  proceed- 
ing: Regina  v.  Bolton  (1841),  1 Q.B.  66;  Thompson  v.  Ingham 
(1850),  14  Q.B.  710  ; Ex  p.  McFie  (1853),  9 Ex.  261 ; Elston  v. 
Rose,  L.R.  4 Q.B.  4 ; Brown  v.  Cocking  (1868),  L.R.  3 Q.B.  672  ; 
Reginaw.Nunnely  (1858),E.B.&E.  852;  Regina  v.  Grant  (1849), 
19  L.J.  Mag.  Cas.  59 ; Regina  v.  Dayman  (1857),  7 E.  & B. 
672  ; Regina  v.  Farmer , [1892]  1 Q.B.  637  ; Bunbury  v.  Fvller 
(1853),  9 Ex.  Ill ; Ex  p.  Vaughan  (1866),  L.R.  2 Q.B.  114  and 
117;  Ahrens  v.  McGilligat  (1873),  23  C.P.  171;  Westover  v. 
Turner  (1876),  26  C.P.  510,  were  all  cases  in  which  the  juris- 
diction depended  upon  some  collateral  fact  apart  from  the 
merits  of  the  case. 

In  the  leading  case  of  The  Colonial  Bank  of  Australasia  v. 
Willan  (1874),  L.R.  5 P.C.  417,  there  are  dicta  in  the  judgment  of 

7— VOL.  VIII.  O.L.R. 


D.  C. 
1904 

Wilkes 

v. 

Home  Life 
Association 

Street,  J. 


98 


ONTARIO  LAW  REPORTS. 


D.  C. 
1904 

Wilkes 

v. 

Home  Life 
Association. 

Street,  J. 


[VOL. 


the  Court  which,  taken  literally,  would  exclude  us  from  a con- 
sideration of  the  grounds  upon  which  the  Court  below  found 
the  facts  in  favour  of  its  own  jurisdiction.  It  was  essential  to 
the  right  of  the  inferior  court  in  that  case  to  make  the  order 
sought  to  be  prohibited,  that  a debt  existed  from  the  defendant 
to  the  bank  : the  inferior  court  found  that  a debt  existed  : the 
superior  court  in  the  Province  granted  prohibition  upon  the 
ground  that  the  inferior  court  had  wrongly  found  the  existence 
of  the  debt.  The  Privy  Council  upon  appeal  held  that 
prohibition  should  not  have  been  granted  because  the  inferior 
court  had  jurisdiction  to  enter  upon  the  enquiry,  and  having 
done  so  and  found  the  facts  the  superior  court  had  no 
jurisdiction  upon  an  application  for  prohibition  to  review  the 
finding,  because  to  do  so  would  be  to  constitute  themselves  a 
court  of  appeal.  But  the  judgment  must  be  read  in  connection 
with  the  fact  which  is  expressly  stated  in  the  judgment  that 
the  inferior  court  had  before  it  evidence  upon  which  its  finding 
might  be  founded. 

The  result  of  the  cases  I take  to  be  this : that  when  there 
is  any  evidence  to  support  the  finding  of  the  inferior  court 
upon  a question  involving  its  jurisdiction  the  Court  will  not 
review  its  finding,  especially  where  the  question  relates  to  the 
merits  and  is  not  merely  collateral  to  them ; but  that  it  will 
review  such  finding  where  it  is  shewn  that  there  is  no  evidence 
to  support  it,  whether  the  finding  is  of  matters  intrinsic  or 
only  collateral. 

In  my  opinion  therefore  the  appeal  should  be  dismissed 
with  costs  upon  the  ground  that  there  was  no  evidence  before 
the  learned  Judge,  presiding  in  the  division  court,  upon  which 
his  finding  can  be  sustained. 


Idington,  J. : — -The  learned  Judge,  after  setting  out  the 
facts,  proceeded : — 

The  order  should,  I think,  be  affirmed.  It  is  within  the 
principle  laid  down  in  Elston  v.  Rose , L.R.  4 Q.B.  4. 
county  court  Judge  has  here  as  there  come  to  wrong  con- 
clusions of  law  in  assuming  that  what  may  be  taken  as 
admitted  facts  bear  out  in  law,  when  they  do  not,  the  existence 
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of  a contract  made  in  Brantford,  and  thus  gives  himself 
jurisdiction. 

These  facts  necessary  for  our  consideration  are  in  no  way 
disputed. 

There  is  no  evidence  of  defendants  corporate  seal  being 
used,  and  no  evidence  of  Sewell  having  authority  to  make  the 
contract  in  question. 

Some  evidence  does  appear  to  lead  the  other  way.  I put 
that  aside  for  the  present. 

It  is  necessary  where  the  defendant  does  not  reside  within 
the  jurisdiction  of  the  Court  that  it  should  appear  in  the 
evidence  supporting  the  alleged  contract  sued  on  that  it  was 
made  there. 

The  coincidence  of  evidence  necessary  to  found  the  Court’s 
jurisdiction  and  establish  the  contract  sued  on  being  to  a certain 
extent  the  same  may  confuse  the  consideration  of  the  question 
before  us,  but  it  provides  no  reason  for  our  refusal  to  look  and 
see  if  there  has  been  primd  facie  proof  given  of  jurisdiction. 

A seal  if  necessary  must  be  shewn,  and  if  the  presumption 
for  its  necessity  is  not  in  fact  well  founded  that  must  be  shewn. 

If  the  contract  has  been  made  by  a resident  agent  on 
behalf  of  a non-resident  defendant  his  agency  must  be  proved. 

I cannot  see  the  distinction  that  a seal  is  and  an  agent’s 
authority  is  not  for  our  consideration.  Neither  is  anything 
more  than  a piece  of  evidence.  Nor  do  I wish  to  subscribe  to 
the  doctrine  that  all  executory  contracts  by  a corporation  for 
leasing  must  be  under  the  seal  of  the  corporation.  Corpora- 
tions are  now,  in  many  cases,  enabled  to  make  by-laws 
defining  the  functions  of  their  officers  and  in  all  other 
particulars  the  conduct  of  the  affairs  of  the  corporate  company 
to  such  an  extent  that  they  may,  I conceive,  empower  certain 
officers  to  enter  into  binding  executory  contracts  that  at 
common  law  would  have  required  the  corporate  seal  to  be 
affixed. 

It  is  therefore,  I think,  a question  of  evidence  in  each  case 
whether  or  not  the  corporate  seal  is  a necessity  to  the  validity 
of  the  contract. 

It  is  true  that  the  legal  presumption  requiring  the  corporate 
seal  may  be  relied  upon  till  the  contrary  is  shewn. 
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In  this  case  there  was  no  evidence  to  rebut  this  presumption. 

I think  also  that  there  is  no  evidence  that  Sewell  had  any 
authority  to  make  for  the  defendants  any  binding  lease  or 
agreement  for  such  lease  as  plaintiff  relies  on.  What  his 
powers  may  have  been  does  not  appear.  The  learned  county 
court  Judge  in  his  judgment  disposing  of  the  case  relies  chiefly 
on  the  evidence  given  by  Pierce.  But  that  again  rests  on 
Sewell’s  admissions.  They  obviously  cannot  be  stronger  than 
Sewell’s  own  acts.  Neither  his  acts  nor  his  admissions  appear 
on  the  evidence  to  have  had  the  authority  of  the  defendants. 

If  there  had  been  a disputed  state  of  facts  from  which  the 
Court  might  have  drawn  an  inference  of  Sewell’s  authorit}^,  no 
matter  how  much  we  might  differ  from  him  in  regard  to  the 
correctness  of  his  inference  we  could  not  interfere. 

The  case  of  Stephens  Laplante , 8 P.  R.  52,  was  one  of 

agency  as  here.  The  Judge  had  made  no  express  finding  on 
the  point,  but  it  was  urged  that  as  he  had  decided  in  plaintiff’s 
favour  he  would  be  taken  to  have  decided  the  facts  as  to  the 
agency.  When  the  late  Chief  Justice  Hagarty  says,  in  that 
case,  that  if  the  Judge  had  decided  “on  evidence”  that  Finlay 
was  defendants’  agent  he  would  not  have  entered  into  any 
review  or  criticism  of  his  decision  on  the  merits,  we  must  take 
it  that  he  was  speaking  in  view  of  the  features  of  that  case 
where  there  was  disputed  evidence,  and  that  his  words  “ on 
evidence  ” referred  thereto  and  had  not  in  view  a case  where 
there  was,  as  here,  no  evidence. 

The  Liverpool , etc .,  Gas  Co.  v.  Everton  (1871),  L.R.  6 C.P.  414 
at  p.  420,  shews  that  the  Court  will  review  on  motion  for 
prohibition  the  finding  of  a Judge  as  to  the  number  of  days 
given  being  sufficient  within  the  meaning  of  the  word  “ prac- 
ticable ” in  regard  to  a motion  to  appeal. 

For  the  purposes  of  interpreting  the  evidence  of  the  contract 
as  such  and  giving  such  effect  to  it  as  he  deems  fit  the  county 
court  Judge  having  once  got  jurisdiction,  or  primd  facie 
evidence  thereof,  cannot  be  interfered  with,  no  matter  how 
erroneous  his  conclusions  may  seem  to  be. 

For  example,  assuming  seal  and  agent’s  authority  both  proven 
here,  if  The  Bank  of  Upper  Canada  v.  Tarrant  (1860),  19 
U.C.R.  423,  be  good  law,  as  it  seems  to  be  (see  Edge  v.  Strafford 
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(1831),  1 Cr.  & J.  391 ; Lord  Bolton  v.  Tomlin  (1836),  5 A.  & E. 
856);  the  plaintiff  had  here  no  right  to  recover  rent  as  he  did, 
yet  in  that  case  we  could  not  have  interfered. 

It  is  solely  the  want  of  evidence  or  misconstruction  of  the 
law  upon  the  evidence  that  bears  on  the  question  of  jurisdiction 
that  can  entitle  this  Court  to  act. 

The  appeal  should  be  dismissed  with  costs. 

Falconbridge,  C.J. : — For  the  reasons  given  above  I agree 
that  this  appeal  should  be  dismissed  with  costs. 

[An  application  for  leave  to  appeal  to  the  Court  of  Appeal  was  made  to 
Maclennan,  J.A.,  and  refused.  ] 

G.  F.  H. 


[DIVISIONAL  COURT.] 
In  re  Coy  v.  Arndt. 


Division  Courts — Jurisdiction  of — Foreigner — Action  Against — Service  On — 
Form  of  Summons — Practice — Division  Courts  Act , Secs.  87  (1),  312 — Con. 
Rules  103,  106. 

Section  87  (1)  of  the  Division  Courts  Act,  R.S.O.,  1897,  ch.  60,  which  provides 
that  an  action  may  be  brought  in  the  division  court,  notwithstanding  that 
the  residence  of  the  defendant  is  out  of  the  Province,  applies  as  well  to 
foreigners  as  to  British  subjects. 

No  practice  being  provided  therefor  by  that  Act,  by  sec.  312  the  practice  of 
the  High  Court,  under  Con.  Rules  103  and  312,  is  to  apply.  The  form  of 
summons  issued  in  this  action,  and  which  is  fully  set  out  in  the  report,  was 
held  to  be  a compliance  with  such  rules. 

This  was  an  appeal  by  the  defendant  from  an  order  of 
MacMahon,  J.,  made  on  the  2nd  May,  1904,  dismissing  the 
defendant’s  application  for  prohibition  to  the  1st  division 
court  of  the  county  of  Frontenac.  The  application  for  the 
prohibition  was  upon  the  ground  that  the  defendant,  being  a 
foreigner  and  residing  out  of  the  jurisdiction,  namely,  at  Hanae- 
ford  in  the  State  of  Pennsylvania,  could  not  be  served  with 
process  issued  out  of  the  division  court. 

The  facts  of  the  case  are  set  forth  in  the  judgment  appealed 
from,  which  is  as  follows  : — 
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May  2.  MacMahon,  J. : — The  action  is  to  recover  $50, 
damages  for  alleged  breach  of  a contract  under  seal  entered 
into  by  the  defendant  whereby  he  covenanted  with  the  plaintiff, 
William  F.  Coy,  to  take  out  a certain  quantity  of  felspar  before 
the  1st  of  January,  1904. 

Section  87  (1)  of  the  Division  Courts  Act  (R.S.O.,  1897,  ch. 
60)  reads : “ When  it  is  by  this  Act  provided  that  a claim  may 
be  entered,  or  an  action  brought,  or  that  any  person  or  persons 
may  be  sued  in  a division  court,  such  action  may  be  brought, 
notwithstanding  that  the  residence  of  the  defendant  is,  at  the 
time  of  bringing  the  action,  out  of  the  Province  of  Ontario, 
and  such  action  may  be  brought  in  the  division  court  of  the 
division  in  which  the  cause  of  action  arose,  or  partly  arose,  and 
continued  to  completion  in  as  full  and  effectual  a manner  as 
might  have  been  the  case  if  the  defendant  resided  in  the 
Province.’’ 

What  was  served  upon  the  defendant  is  in  the  following 
form  : — 

“ Copy  of  special  summons. 

“In  the  first  division  court  of  the  county  of  Frontenac : 

“ William  F.  Coy,  plaintiff, 

“ and 

“ John  S.  Arndt,  defendant. 

“ To  the  above  named  defendant : 

“ Take  notice  that  the  above  named  plaintiff  claims  from 
you  fifty  dollars  as  shewn  by  the  particulars  of  claim  herein. 
If  the  amount  of  the  claim  with  lawful  costs  be  paid  to  the 
clerk  of  the  court  within  twelve  days  from  the  service  hereof 
upon  you  no  further  proceedings  will  be  taken.’' 

Then  follows  a warning  that  unless  notice  disputing  the 
claim  is  filed  within  the  twelve  days  the  clerk  may  enter 
judgment  and  issue  execution.  There  is  then  a notification  of 
when  the  claim  will  be  tried  if  a dispute  notice  is  filed. 

The  summons  is  dated  and  is  under  the  seal  of  the  court 
and  signed  by  the  clerk. 

Indorsed  on  the  summons  are  the  usual  “Notices  and 
warnings  to  the  defendant,”  provided  for  by  Form  47  under 
division  court  rules  : Bicknell  & Seager’s  Division  Courts  Act, 
2nd  ed.,  603. 
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Attached  to  the  summons  is  a copy  of  the  particulars  of  the 
plaintiff’s  claim,  which  is  practically  a statement  of  claim. 

The  amendment  made  by  57  Viet.  ch.  23,  sec.  12,  is 
embodied  in  present  sec.  87,  which  provides  that  an  action  may 
be  brought  in  any  division  court  “notwithstanding  that  the 
residence  of  the  defendant  is,  at  the  time  of  bringing  the  action, 
out  of  the  Province  of  Ontario,”  is  wide  enough  to  include  a 
defendant  who  is  a foreigner  residing  out  of  the  jurisdiction. 
As,  however,  a writ  which  runs  in  the  King’s  name  could  not  be 
served  on  a foreigner  out  of  the  jurisdiction,  recourse  must  be 
had  to  the  practice  under  Rule  163  of  the  High  Court,  which 
provides  for  service  of  notice  of  the  writ  out  of  the  jurisdiction, 
and  to  Rule  166,  where  a notice  is  served  a statement  of  claim 
is  required  to  be  served  therewith. 

There  are  no  such  provisions  in  the  division  court  rules. 
But  sec.  312  of  the  Division  Court  Act  provides  : “ In  any  case 
not  expressly  provided  for  by  this  Act,  or  by  existing  rules, 
the  county  Judges  may  in  their  discretion  adopt  and  apply  the 
general  principles  of  practice  in  the  High  Court  to  actions  and 
proceedings  in  the  division  court.” 

What  was  served  upon  the  defendant  was  not  a writ 
running  in  the  King’s  name,  commanding  the  defendant  to 
appear,  but  a notice  stating  that  the  plaintiff  has  a claim  against 
him  for  $50,  and  warning  him  that  unless  he  disputes  the  claim 
within  a certain  time  judgment  may  be  entered  against  him. 
This  is  such  a notice  as  is  provided  for  by  the  Judicature  Act 
for  service  on  a defendant  out  of  the  jurisdiction  in  an  action 
in  the  High  Court.  (See  Form  3 in  Holmested  & Langton, 
2nd  ed.,  p.  1350). 

The  material  difference  between  a notice  in  an  action  in  the 
High  Court  and  in  the  division  court  is  that  in  the  former  the 
notice  is  given  by  the  solicitor  for  the  plaintiff,  while  in  the 
latter  it  is  given  signed  by  the  clerk  of  the  division  court.  It 
can  make  no  difference  that  the  seal  of  the  court  was  imprinted 
on  the  notice  served  on  the  defendant  in  the  present  case. 

The  service  of  the  notice  on  the  defendant  was,  in  my 
opinion,  warranted,  and  the  motion  for  prohibition  must  be 
refused,  with  costs. 
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From  this  judgment  the  defendant  appealed  to  the  Divisional 
Court,  and  the  appeal  was  argued  before  Falconbridge,  C. J.K.B.r 
and  Street,  and  Idington,  JJ.,  on  the  9th  May,  1904. 

W.  H.  Blake , K.C.,  for  the  appeal. 

C.  W.  Kerr , contra. 


May  23.  Falconbridge,  C.J.K.B. : — I entirely  agree  with 
the  judgment  of  my  brother  MacMahon. 

The  appeal  must  be  dismissed,  with  costs. 

Street,  J.  : — By  sec.  87,  sub-sec.  1,  of  the  Division  Courts 
Act.,  ch.  60  R.S.O.,  it  is  provided  that  wherever  by  the  Act  it  is- 
provided  that  an  action  may  be  brought  in  the  division  court,, 
such  action  may  be  brought  notwithstanding  that  the  residence 
of  the  defendant  is,  at  the  time  of  the  bringing  of  the  action,, 
out  of  Ontario ; that  the  action  may  in  such  case  be  brought  in 
the  division  court  of  the  division  where  the  cause  of  action 
arose,  or  partly  arose,  and  may  be  continued  to  completion  in 
the  same  manner  as  if  the  defendant  resided  in  the  Province. 
Sub-sec.  (2)  provides  for  the  service  being  made  15  days  at 
least  before  the  return  day,  and  that  it  may  be  made  by  a 
division  court  bailiff  or  other  competent  person ; sub-sec.  3 
provides  for  the  making  of  the  affidavit  of  service  in  a foreign 
country;  and  sub-sec.  (4)  provides  that  when  service  of  tho 
summons  on  the  defendant  has  been  effected  out  of  Ontario  the 
Judge  may  allow  extra  costs  of  service. 

It  is  plain  from  these  provisions  that  the  Legislature 
intended  to  permit  the  service  of  a division  court  summons 
upon  a defendant  residing  out  of  the  jurisdiction,  and  that  upon 
proper  proof  of  such  service  the  plaintiff  might  proceed  within 
the  jurisdiction  to  judgment  and  execution  as  if  the  defendant 
had  been  served  within  the  jurisdiction. 

I see  no  ground  for  adopting  the  argument  of  the  defendant’s- 
counsel  that  the  Legislature  intended  the  clause  to  be  restricted 
to  cases  where  the  defendant  had  once  been  but  was  no  longer 
within  the  jurisdiction.  The  words  do  not  require  such  a 
construction,  and  I see  no  good  reason  for  endeavouring  to- 
strain  them  so  as  to  place  that  construction  upon  them. 
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There  is  no  principle  which  prevents  this  Province  from 
passing  a law  that  upon  due  notice  being  given  to  a resident  of 
another  country  of  a claim  having  been  made  against  him  in 
our  courts,  our  courts  may  not  adjudicate  upon  the^  claim  ; and 
that  is  all  that  the  section  in  question  provides.  Other  countries 
may  or  may  not  agree  that  their  subjects  shall  be  bound  by 
such  an  adjudication,  but  that  is  not  the  question  we  have  to 
determine.  The  question  here  is,  whether  the  section  gives  to 
the  division  court  here  the  right  to  act  upon  the  section,  and  I 
am  quite  satisfied  that  my  brother  MacMahon  rightly  decided 
that  it  does. 

The  appeal  must  be  dismissed,  with  costs. 

Idington,  J. : — I would  adopt  and  apply  the  language  of 
Lord  Justice  Bowen  in  Re  King  & Co.’s  Trade  Mark  (1892), 
40  W.R.  580,  as  quoted  at  p.  52  of  the  introduction  to  Piggott’s 
“ Service  Out  of  the  Jurisdiction/’  to  the  disposal  of  this  appeal. 

He  says  at  p.  584  : “ If  service  of  process  of  the  court  is 
necessary  for  the  jurisdiction  of  the  court,  the  court  cannot, 
except  so  far  as  authorized  by  statute,  order  service  abroad. 
The  effect  of  a statute  giving  the  court  that  power  does  not 
affect,  of  course,  the  laws  of  other  countries  or  the  questions 
of  international  law  which  may  be  raised ; but  so  far  as  the 
Courts  of  this  country  are  concerned,  the  statutes  of  the  realm 
are  supreme ; and  if  a statute  says  that  the  court  shall  have 
jurisdiction  over  a foreigner,  if  service  is  effected  in  a particular 
way  abroad,  then  the  courts  of  this  country  will  give  effect  to 
that  statute.” 

Section  87  of  the  Division  Courts  Act  is,  I think,  just  such  a 
statute  passed  by  the  Legislature  of  Ontario,  and  we  must  obey 
it.  I think  the  word  “ defendant  ” therein  must  be  read  with 
its  plain  ordinary  meaning  and  thus  cover  a foreigner  as  well  as 
a British  subject. 

So  far  as  the  Interpretation  Act,  sec.  9,  and  the  interpreta- 
tion section  (2)  of  the  Judicature  Act,  which  by  the  former  is  to 
govern  in  “ legal  matters  ” afford  any  aid,  they  shew  that 
“ defendant  ” is  to  include  every  person  served  with  writ  or 
process  or  notice  of  proceeding. 
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Having  regard  to  the  fact  that,  at  least  ever  since  the 
Common  Law  Procedure  Act,  a means  of  serving  as  against 
foreigners  has  existed  in  almost  all  cases,  I see  no  reason  for 
supposing  the  Legislature  ever  intended  to  discriminate  in 
favour  of  them  and  restrict  the  use  of  word  “ defendant  ” to 
“ British  subject  defendant.” 

I think  the  appeal  should  be  dismissed,  with  costs 


G.  F.  H. 


[MACMAHON,  J.] 


1904 
June  7. 


In  re  the  Corporation  of  the  Village  of  Southampton 

AND 

The  Corporation  of  the  County  of  Bruce  et  al, 


Municipal  Corporations — Village — Detachment  of  Lands  therefrom — Annexation 
to  Township — Petition — Description  of  Area — Schedules — Consol.  Mun.  Act , 
1903 , 3 Edw.  VII.  ch.  19,  sec.  18  ( O .). 

Under  sec.  18  of  the  Consol.  Mun.  Act,  1903,  3 Edw.  VII.  ch.  19  (O. ),  which 
provides  for  the  detachment  of  a special  area  in  a village,  and  for  its 
annexation  to  an  adjoining  township,  it  is  not  essential  that  the  whole  area 
sought  to  be  detached  should  be  set  out  in  one  petition  ; there  may  be 
separate  petitions  setting  out  distinctive  portions ; nor  is  it  essential  that 
the  area  so  detached,  and  the  metes  and  bounds  of  the  new  limits,  should 
be  set  out  in  the  by-law ; it  is  sufficient  if  they  are  set  out  in  schedules 
attached  thereto. 

This  was  a motion  by  the  village  of  Southampton  to  quash 
by-law  No.  480  of  the  county  of  Bruce,  passed  on  the  11th 
December,  1903,  entitled  “ A by-law  to  exclude  and  detach 
certain  lands  in  the  village  of  Southampton  from  the  limits  of 
that  village,  and  to  annex  the  same  to  the  adjoining  township 
of  Saugeen,”  on  the  grounds  (1)  that,  no  petitions  were  presented 
or  submitted  to  the  municipal  council  of  the  county  asking  for 
the  passage  of  such  by-law  as  was  passed,  and  the  petition  pre- 
sented did  not  petition  for  or  authorize  the  council  to  pass  the 
by-law;  (2)  that  there  was  no  petition  by  the  village,  or  by 
such  numbers  of  owners  of  lands  wholly  used  for  farming  pur- 
poses as  represented  one-half  of  the  amount  of  the  assessed 
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value  of  the  lands  proposed  to  be  withdrawn  from  the  said 
village ; (3)  that  no  notice  was  given  to  the  village  of  South- 
hampton of  the  application  for  such  by-law ; that  the  Saugeen 
Road,  on  the  boundary  between  Southampton  and  Saugeen,  by 
such  exclusion,  was  left  in  the  village,  and  that  the  by-law  was 
procured  by  misrepresentation. 

The  by-law,  after  reciting  that  such  number  of  the  owners 
of  certain  lands  in  the  said  village  of  Southampton  wholly 
used  for  farming  purposes,  as  represented  at  least  one-half 
of  the  amount  of  the  assessed  value  of  all  lands  so  used  for 
farming  purposes,  and  included  within  the  limits  or  area 
proposed  to  be  withdrawn  from  such  village,  had  by  petition 
made  application  to  the  municipal  council  of  the  county  of 
Bruce,  being  the  county  within  which  such  village  was  situated, 
to  have  the  said  farming  lands  mentioned  in  said  petitions,  and 
thereafter  described,  excluded  and  detached  from  the  said  village 
of  Southampton  and  annexed  to  the  adjoining  municipality  of 
the  township  of  Saugeen;  and  that  the  said  municipal  council 
of  the  said  county  of  Bruce  deemed  it  expedient  and  proper  to 
grant  said  application,  to  reduee  the  area  of  such  village  in 
accordance  therewith,  and  to  exclude  and  detach  the  said  farm- 
ing lands  from  the  said  village,  and  annex  the  same  to  the  said 
adjoining  township ; and  that  it  had  been  represented  to  the 
said  municipal  council  of  the  county  of  Bruce  that  the  council 
of  the  village  of  Southampton  did  not  oppose  such  reduction  of 
area  and  detachment  or  separation  of  farm  lands. 

It  then  enacted,  (1)  subject  to  the  conditions  and  provisions 
contained  in  the  next  succeeding  paragraph  of  this  by-law,  the 
lands  particularly  described  and  included  within  the  boundaries 
in  the  schedule  marked  “ A ” and  attached  hereto  and  forming 
part  hereof,  were  thereby  excluded  and  detached  from  the  said 
village  of  Southampton,  and  annexed  to  the  adjoining  munici- 
pality of  the  township  of  Saugeen ; that  in  case  the  said 
village  of  Southampton  should  oppose  the  said  reduction  of 
area  and  detachment  as  aforesaid,  the  same  should  be  submitted 
to  and  be  subject  to  the  award  of  the  arbitrators  under  sub-sec. 
(4)  of  sec.  18  ( b ) of  the  Consolidated  Municipal  Act,  1903,  3 
Edw.  VII.  ch.  19  (O.);  that  consequent  upon  such  reduction, 
the  new  limits  of  the  village,  and  which  thereafter  should  be 
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boundaries  thereof,  were  such  as  were  designated  by  metes  and 
bounds,  and  particularly  set  forth  in  the  schedule  marked  “ B,” 
attached  thereto  and  forming  part  of  the  by-law. 

The  succeeding  paragraph  referred  to  was  that  in  the 
event  of  the  proposed  reduction  of  area  and  detachment  and 
separation  of  said  farm  lands  not  being  entirely  rejected  by  the 
said  arbitrators,  but  by  their  decision  taking  effect  in  whole  or 
in  part,  or  in  the  event  of  the  same  being  effective  by  reason 
of  the  council  of  the  said  village  not  opposing  the  same,  the 
terms  and  conditions  of  such  separation  and  the  adjustment  of 
assets  and  liabilities  with  respect  to  the  lands  so  separated 
between  the  municipal  corporation  of  the  said  village  and 
the  municipality  of  the  said  township  of  Saugeen  should,  in 
default  of  an  agreement  being  arrived  at  within  one  month 
after  the  passing  of  the  by-law,  be  submitted  to  the  said  arbi- 
trators who  should  award  the  amount  to  be  paid  to  the  said 
village  of  Southampton  by  the  municipality  and  the  township 
of  Saugeen,  and  the  amount  to  be  received  by  the  last- 
mentioned  municipality  from  the  said  village,  together  with 
such  other  terms  and  conditions  as  the  arbitrators  might 
impose. 

The  by-law  further  provided  for  the  appointment  of  Robert 
H.  Murray,  of  the  township  of  Amabel,  as  one  of  the 
arbitrators. 

Schedule  “ A ” gave  a particular  description  shewing  the 
lands  excluded  and  detached  from  the  village  of  Southampton,, 
and  attached  to  the  township  of  Saugeen ; and  schedule  “ B ” 
defined  by  metes  and  bounds  the  new  limits  of  the  village  of 
Southampton  after  excluding  the  lands  detached. 

An  objection  was  made  by  counsel  for  the  corporation  of 
Southampton  that  there  were  two  petitions  sent  to  the  county 
council  asking  that  two  parts  of  what  constituted  the  village 
of  Southampton  should  be  disannexed  instead  of  one  peti- 
tion including  the  whole  area  sought  to  be  disannexed.  It 
was  also  objected  that  the  lands  excluded  and  detached  from 
the  village  should  have  been  set  out  in  the  by-law  and  not  in 
the  schedule  thereto,  and  that  the  metes  and  bounds  of  the 
new  limits  of  the  village  of  Southampton  should  also  have  been 
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set  out  in  the  by-law  instead  of  being  set  out  in  the  schedules 
attached  to  the  by-law. 

The  motion  was  heard  before  MacMahon,  J.,  in  Court  on 
the  21st  day  of  March,  1904. 

G.  H.  Kilmer , for  the  corporation  of  the  village  of  South- 
ampton. 

J.  H.  Scott , for  the  corporation  of  the  county  of  Bruce. 

W.  E.  Middleton,  for  the  corporation  of  the  township  of 
Saugeen. 

June  7.  MacMahon,  J.  i — [The  learned  Judge,  after  setting 
out  sec.  18  ( b ) of  the  Consolidated  Municipal  Act,  1893,  the 
said  by-law  and  the  material  parts  of  the  affidavits,  proceeded  :] 

There  is  nothing  in  the  objection  raised  by  counsel  for 
Southampton  that  there  were  two  petitions  sent  to  the  county 
council  asking  that  two  parts  of  what  constituted  the  village 
of  Southampton  be  disannexed  and  added  to  the  township  of 
Saugeen,  instead  of  one  petition  including  the  whole  area 
sought  to  be  disannexed.  The  petitioners  had  a common  object, 
and  when  the  two  petitions  reached  the  county  council  they 
were  so  dealt  with. 

From  an  affidavit  put  in  it  appears  that  over  ninety  per  cent, 
of  those  owning  lands  in  the  Military  Reserve  were  petitioners, 
and  taking  the  owners  signing  the  two  petitions  they  were 
largely  in  excess  of  the  required  one-half  of  the  assessed  value 
of  all  lands  included  within  the  limits  or  area  proposed  to  be 
withdrawn. 

As  to  the  objection  that  the  Saugeen  Road  on  the  boundary 
between  Southampton  and  Saugeen  was  left  in  the  village  of 
Southampton,  it  is  clear  from  reading  schedule  “ B ” to  by-law 
480  and  traversing  on  the  map  the  new  limits  intended  for 
Southampton,  that  the  Saugeen  Road  is  excluded  therefrom 
and  is  within  the  limits  of  Saugeen. 

On  the  11th  January,  1904,  the  council  of  the  village  of 
Southampton  under  the  provisions  of  sec.  18,  sub-sec.  4 
of  “The  Consolidated  Municipal  Act,  1903,”  passed  by-law  No. 
380,  in  which,  after  reciting  the  provisions  of  by-law  No.  480 
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of  the  county  of  Bruce,  it  appoints  Nelson  Bowman  Zinkan  one 
of  the  arbitrators. 

The  arbitrators  met  and  entered  upon  their  duties,  and 
eighteen  witnesses  were  called  and  gave  evidence  long  prior  to 
this  motion  being  made. 

I see  no  valid  objection  to  the  lands  excluded  and  detached 
from  Southampton  being  in  a schedule ; or  to  the  metes  and 
bounds  of  the  new  limits  of  Southampton  being  set  out  in  a 
schedule ; but  it  would  have  been  preferable  if  these  had  been 
set  out  in  the  body  of  the  by-law. 

There  is  nothing  in  the  material  before  me  to  support  the 
allegation  that  the  passing  of  the  by-law  was  procured  by 
misrepresentation. 

The  matter  is  now  in  the  hands  of  the  arbitrators,  who 
may,  under  sub-sec.  3 of  sec.  18  entirely  reject  the  proposed 
reduction  of  area  and  detachment  of  the  lands. 

The  validity  of  the  by-law  has  not,  according  to  my  view, 
been  successfully  attacked,  and  the  motion  to  quash  must  be 
dismissed  with  costs. 


G.  F.  H. 
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[STREET,  J.] 

In  re  Chantler  and  The  Clerk  of  the  Peace  of  the 
County  of  Middlesex. 


1904 
June  11. 


Criminal  Law — Receiving  Stolen  Property — Indictment  for — Prior  Convictions 
for  Stealing — Right  to  Inspect  Informations  and  Depositions. 

By  sec  11  of  R.S.O.  1897,  ch.  334,  “A  person  affected,  by  any  record  in  any 
Court  in  this  Province,  whether  it  concerns  the  King  or  other  person,  shall 
be  entitled,  upon  payment  of  the  proper  fee,  to  search  and  examine  the 
same,  and  to  have  an  exemplification  and  a certified  copy  thereof  made  and 
delivered  to  him  by  the  proper  officer.” 

The  applicant  was  committed  for  trial  at  the  sessions  upon  three  charges  of 
receiving  cattle  stolen  from  C.  and  two  other  persons,  knowing  them  to 
have  been  stolen.  At  the  previous  sessions  three  persons  were  convicted  of 
having  stolen  cattle  from  C.,  one  of  whom  and  two  others  were  also  con- 
victed at  the  same  sessions  of  having  stolen  cattle  from  S.  No  charge  was 
pending  against  the  applicant  of  having  received  stolen  cattle  from  S.  : — 
Held,  that  in  such  cases  the  question  is  whether  the  applicant  would  be 
affected  by  the  records  which  he  sought  to  examine,  and  that  while  he 
might  be  affected  as  regards  the  cattle  stolen  from  C. , and  so  was  entitled 
to  the  inspection  asked  for,  he  was  not  as  regards  those  stolen  from  S. 

This  was  a motion  for  a mandamus  to  compel  the  clerk  of 
the  peace  of  the  county  of  Middlesex  to  allow  the  inspection 
of  the  information  and  depositions  in  certain  cases  tried  at  the 
sessions,  or  to  furnish  certified  copies  of  them. 

The  motion  was  heard  in  the  Weekly  Court  on  the  6th 
June,  1904,  before  Street,  J. 

The  plaintiff  had  been  committed  for  trial  at  the  sessions 
upon  three  charges  of  receiving  cattle  stolen  from  Hopper  Ward, 
Henry  Brown,  and  Lionel  J.  Chute,  knowing  them  to  have  been 
stolen.  At  a previous  sessions  three  men  named  Butler, 
Mitchell,  and  Parsons  were  convicted  of  stealing  the  cattle  in 
question  from  Chute. 

The  solicitor  for  Chantler  applied  to  the  clerk  of  the  peace 
for  leave  to  inspect  the  information  and  depositions  before  the 
committing  justice  of  the  peace  in  the  proceedings  against 
Butler,  Mitchell,  and  Parsons,  which  was  refused,  as  was  also  a 
request  for  copies  of  these  proceedings. 

Mitchell,  and  two  other  men,  named  Connell  and  Kellestine, 
were  convicted  at  the  previous  sessions  of  stealing  the  cattle  of 
one  Walter  Steer. 
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The  solicitor  for  Chantler  also  applied  to  the  clerk  of  the 
peace  for  leave  to  inspect  or  for  copies  of  the  information  and 
depositions  in  the  cases  against  Mitchell,  Connell,  and  Kellestine; 
but  this  was  also  refused. 

No  charge  was  pending  against  Chantler  of  having  received 
the  cattle  stolen  from  William  Steer,  but  the  solicitor  upon  the 
application  swore  that  he  was  instructed  that  Mitchell,  Connell, 
Kellestine,  one  Parsons  and  one  Butler  stole  the  cattle  of  Lionel 
Chute  and  had  been  convicted. 

The  affidavit  of  the  county  attorney  shewed  that  these 
instructions  were  incorrect  in  so  far  as  they  stated  that  these 
persons  were  convicted  of  stealing  the  cattle  which  Chantler 
was  now  charged  with  receiving. 

The  present  application  was  made  by  Chantler  for  a 
mandamus  to  compel  the  clerk  of  the  peace  to  allow  inspection 
of  these  records  or  to  furnish  certified  copies  of  them. 

F.  Arnoldi,  K.C.,  for  the  motion. 

J.  H.  Cartwright , K.C.,  for  the  clerk  of  the  peace. 

June  11.  Street,  J.  : — The  documents  in  question  are 
records  of  the  Court  in  which  the  several  prisoners  charged 
with  cattle  stealing  were  convicted,  and  are  in  the  custody  of 
the  clerk  of  the  peace  for  the  county  of  Middlesex. 

By  sec.  11  of  R.S.O.  1897,  ch.  334,  it  is  provided  that  “a 
person  affected  by  any  record  in  any  Court  in  this  Province, 
whether  it  concerns  the  King  or  other  person,  shall  be  entitled 
upon  payment  of  the  proper  fee  to  search  and  examine  the 
same  and  to  have  an  exemplification  or  a certified  copy  thereof 
made  and  delivered  to  him  by  the  proper  officer.” 

The  only  question  is  whether  the  applicant  is  shewn  to  be 
“ affected  ” by  the  records  which  he  seeks  to  examine. 

He  is  charged  with  receiving  cattle  stolen  from  one  Lionel 
Chute,  knowing  them  to  have  been  stolen ; three  men  named 
Butler,  Mitchell,  and  Parsons  have  been  convicted  of  stealing 
these  cattle,  and  these  three  men  are  those  from  whom  it  is 
alleged  that  Chantler  received  them. 

In  my  opinion  he  is  “ affected  ” by  the  evidence  given  against 
these  men  and  should  be  allowed  to  inspect  the  informations  and 
depositions  in  the  charges  against  them. 
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He  has  not  shewn  that  he  is  affected  by  the  evidence  in  the 
charges  against  the  men  convicted  of  stealing  Walter  Steers 
cattle,  for  he  is  not  charged  with  receiving  those  cattle  and  has 
not  shewn  any  connection  between  the  charges  against  them 
and  the  charges  against  himself.  He  is  not,  therefore,  entitled 
to  inspect  the  papers  on  record  relating  to  the  charges  of 
stealing  Walter  Steer’s  cattle. 

No  costs  of  the  application. 

G.  F.  H. 


[MEREDITH,  J.J 
McDonald  v.  Grundy. 

Mortgage  — Chattel  Mortgage — Mortgage  on  Lands  as  Additional  Security — 

Appropriation  of  Goods  by  Mortqaqee — Power  of  Sale — “ Proceedinq  ” — 

R.S.O.  1897 , ch.  133,  sec.  23. 

A mortgage  on  lands  was  given  as  additional  security  for  the  amount  secured 
by  a chattel  mortgage.  On  default  in  payment,  a warrant  was  issued  under 
the  chattel  mortgage,  and  the  goods  were  seized  and  taken  out  of  the 
mortgagor’s  possession.  Although  a form  of  sale  was  gone  through  no 
sale  actually  took  place,  but  the  goods  were  taken  possession  of  by  the 
mortgagee  and  appropriated  to  his  own  use.  More  than  ten  years  after,  the 
mortgagor’s  possession  of  the  land  not  having  being  in  any  way  interfered 
with,  an  assignee  of  the  mortgagee  attempted  to  exercise  power  of  sale 
under  the  mortgage  of  the  lands  : — 

Held,  that  the  intended  sale  was  a “proceeding”  under  sec.  23  of  R.S.O., 
1897,  ch.  133,  which  the  assignee  of  the  mortgagee  was  precluded  from 
taking  under  that  section  after  ten  years. 

Held,  also,  that  the  mortgagee  of  the  chattels,  having  appropriated  them  to 
his  own  use,  and  being  unable  to  restore  them  in  proper  plight  and  condition, 
could  not  enforce  paj^ment  of  the  mortgage  debt. 

This  was  an  action  to  restrain  sale  proceedings  under  a 
mortgage,  tried  before  Meredith,  J.,  at  Goderich,  on  the  30th 
of  May,  1904. 

E.  L.  Dickson,  for  the  plaintiff. 

W.  Proud  foot,  K.C.,  for  the  defendant. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judgment. 
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June  2nd.  Meredith,  J. : — On  the  27th  day  of  December, 
1892,  the  plaintiff  and  her  sister,  who  has  since  died,  mortgaged 
to  the  defendant’s  husband  certain  goods,  such  as  a piano,  cutter, 
buggy,  etc.,  to  secure  payment  of  $236,  at  the  expiration  of  one 
month  from  the  date  of  the  mortgage ; and  on  the  26th  day  of 
June,  1893,  they  also  mortgaged  to  him  the  lands  in  question,  as 
additional  security  for  the  payment  of  the  sum  secured  by  the 
chattel  mortgage,  but  without  any  extension  of  the  time  for 
payment  of  it. 

The  mortgagee,  on  the  6th  day  of  June,  1894,  issued  a 
warrant  to  his  bailiff,  directing  him  to  seize  and  take  the  mort- 
gaged goods,  and  to  sell  and  dispose  of  them,  under  the  provi- 
sions of  the  chattel  mortgage,  and  the  goods  were  accordingly 
seized  and  taken  out  of  the  possession  of  the  mortgagors, 
apparently  in  the  month  of  December,  1894,  and  a form  of 
sale  was  gone  through,  in  the  next  following  month,  but  no  sale 
was  really  made  of  any  of  them ; the  mortgagee,  himself,  took 
possession  of  them,  and  appropriated  them  to  his  own  use,  and 
has  since  used  them  as  if  absolutely  his  own — except  as  to  one 
set  of  harness,  which  seems  to  me,  upon  the  evidence,  to  have 
been  appropriated  by  the  bailiff*  to  his  own  use,  for  his  costs  in 
the  matter. 

Subsequently  the  mortgagee  made  an  assignment  for  the 
benefit  of  his  creditors,  but,  on  the  30th  of  July,  1900,  the 
assignee  and  mortgagee  jointly  assigned  the  land  mortgage  to 
the  defendant — the  latter’s  wife — who,  in  the  month  of  Sep- 
tember, 1903,  took  proceedings  for  the  purpose  of  selling 
the  mortgaged  lands  under  a power  of  sale  contained  in  the 
mortgage. 

The  plaintiff  has  been  continuously  in  possession  of  the 
lands  in  question  ever  since  the  mortgage  was  made ; the  mort- 
gagee has  never  been  in  possession. 

This  action — commenced  on  the  ninth  day  of  October,  1903 
— is  brought  to  restrain  the  sale  proceedings,  and,  in  my  judg- 
ment, the  relief  sought  ought  to  be  granted  for  two  reasons : — 

1.  Because  the  mortgagee’s  rights  in  respect  of  the  lands 
are  barred  by  the  lapse  of  time ; and  2,  because  of  the  mort- 
gagee, having  appropriated  the  pledges  to  his  own  use,  and  being 


VIII.] 


ONTARIO  LAW  REPORTS. 


115 


•unable  to  restore  them  in  proper  plight  and  condition,  cannot 
enforce  payment  of  the  mortgage  debt. 

The  proceedings  which  the  defendant  was  taking  are  such 
as  a mortgagee  is  precluded  from  taking  after  the  lapse  of  ten 
years,  R.S.O.  1897,  ch.  133,  sec.  23.*  The  sale  proceedings  are 
proceedings  to  recover,  out  of  the  land,  money  secured  by 
mortgage  upon  such  land  ; it  is  by  means  of  these  proceedings 
that  the  defendant  seeks  and  intends  to  recover  the  money 
secured  by  the  mortgage  in  question.  The  words  of  the  enabling 
sec.  22  are  very  different  from  those  of  sec.  23,  being  confined 
to  making  an  entry,  and  bringing  “ an  action  to  recover  ‘such’ 
land.”  In  an  enactment,  dealing  with  the  very  subject  of  sales, 
under  powers  contained  in  mortgages,  these  words  are  used  : — 
“No  further  proceedings  and  no  action,”  R.S.O.  1897,  ch.  121, 
sec.  31.  Beside  this,  the  plaintiff  has  acquired  title  to  the  lands 
by  length  of  possession,  R.S.O.  1897,  ch.  133,  secs.  4 and  5,  and 
is  entitled  to  protect  that  title  against  the  mortgagee,  whose 
title  has  been  lost. 

The  contention  that  money  had  been  realized  under  the 
ower  of  sale  i n the  chattel  mortgages  which  might  be  treated 
as  a payment  giving,  under  sec.  23,  a new  starting  point  for  ten 
years,  is  unsupported  in  fact ; no  money  was  realized,  no  sale 
was  really  made ; the  mortgagee,  himself,  so  testifies ; and  if  it 
had  been,  I am  yet  unable  to  perceive  how  it  could  rightly  be 

* Sec.  22. — Any  person  entitled  to  or  claiming  under  a mortgage  of  land, 
may  make  an  entry  or  bring  an  action  to  recover  such  land  at  any  time  within 
ten  years  next  after  the  last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although  more  than  ten  years  have  elapsed 
since  the  time  at  which  the  right  to  make  such  entry  or  bring  such  action  first 
accrued. 

Sec.  23. — No  action  or  other  proceeding  shall  be  brought  to  recover  out 
of  any  land  or  rent  any  sum  of  money  secured  by  any  mortgage  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  such  land  or  rent,  or  to  recover  any 
legacy,  but  within  ten  years  next  after  a present  right  to  receive  the  same 
accrued  to  some  person  capable  of  giving  a discharge  for,  or  release  of  the  same, 
unless,  in  the  meantime,  some  part  of  the  principal  money  or  some  interest 
thereon  has  been  paid,  or  some  acknowledgement  of  the  right  thereto  has 
been  given  in  writing,  signed  by  the  person  by  whom  the  same  is  payable,  or 
by  his  agent,  to  the  person  entitled  thereto,  or  his  agent,  and  in  such  case,  no 
action  or  proceeding  shall  be  brought,  but  within  ten  years  after  such  pay- 
ment or  acknowledgment,  or  the  last  of  such  payments  or  acknowledgments, 
if  more  than  one  was  made  or  given. 
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treated  as  a payment  made  on  principal  money  and  interest, 
such  as  the  section  provides  for ; see  Harlock  v.  Ashberry 
(1882),  19  Ch.  D.  539;  indeed  the  defendant’s  contention 
now  is  that  it,  if  made,  should  not  be  applicable  to  principal 
money  or  interest,  but  should  be,  and  has  been,  applied  in  pay- 
ment of  certain  law  costs  said  to  have  been  incurred  by  the 
mortgagee  in  defending  his  title  to  the  mortgaged  goods  under 
the  chattel  mortgage. 

As  mortgagee,  the  defendant’s  husband,  had  no  right  to  use 
the  mortgaged  goods ; they  were  all  articles  which  would  be 
much  the  worse  for  much  wear.  Not  only  have  they  been  used 
for  now  upwards  of  ten  years,  until  they  can  be  of  but  little 
worth,  but  they  were  actually  appropriated  to  the  mortgagee’s 
use  as  his  own  property,  and  have  until  now  been  so  possessed 
and  used.  He  must  be  found  to  have  taken  them  for  the  debt ; 
but,  if  not,  being  unable  to  restore  the  pledges  in  the  condition 
in  which  the  pledgor  is  entitled  to  a restoration  of  them  cannot 
enforce  the  debt.  His  large  powers  of  sale  under  the  chattel 
mortgage  makes  the  case  a stronger  one  as  against  him  than  if 
he  had  been  a mere  pledgor  without  any  power  of  sale.  Re- 
demption is  not  sought  by  the  mortgagor,  if  any  such  right 
could  still  exist. 

The  relief  sought  in  the  action  will  be  granted  with  costs. 

The  counterclaim,  upon  the  covenant  contained  in  the 
mortgage,  will  be  dismissed  with  costs. 

G.  F.  H 
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[MACMAHON,  J.] 

The  Elgin  Loan  and  Savings  Co.  et  al. 

v. 

The  London  Guarantee  and  Accident  Company,  Limited. 


Guarantee  — Conditions  Modifying  Liability — Necessity  to  Set  Out  in  Contract 
— Change  in  Nature  of  Business — Liability  — Insurance  Act  R.S.O.  1897 , 
ch.  203. 

By  sec.  144  (1)  of  the  Insurance  Act  R.S.O.  1897,  ch.  203,  all  terms  and  con- 
ditions modifying  and  impairing  the  effect  of  an  insurance  contract  must  be 
set  out  in  full  on  the  face  or  on  the  back  thereof ; otherwise  the  same  shall 
have  no  effect;  but  by  sub-sec.  (1)  (a)  this  is  not  to  exclude  the  appli- 
cation of  the  insured  from  being  considered  as  part  of  the  contract. 

On  the  application  of  the  manager  of  a loan  company,  a guarantee  agreement 
was  entered  into  by  the  defendants  guaranteeing  the  company  against  any 
loss  which  might  be  sustained  in  case  of  the  defalcations  of  such  manager. 
Written  statements  were  made,  at  the  time  of  the  application  for  the  agree- 
ment, by  the  president  of  the  company,  as  to  the  methods  of  safeguarding 
of  the  funds,  and  as  to  there  being  an  effective  audit,  which  were,  so  far  as 
material,  to  be  the  basis  of  the  contract,  and  these,  though  recited  in  the 
agreement,  were  not  set  out  in  full  as  required  : — 

Held,  that  they  could  not  be  set  up  as  an  answer  to  a claim  under  the  guaran- 
tee. 

The  agreement  provided  that  any  change  made  in  the  nature  of  the  busi- 
ness without  the  guarantor’s  consent  in  writing  would  vitiate  the  agree- 
ment. It  appeared  that  the  loan  company  had,  subsequently  to  the  making 
of  the  agreement,  obtained  a charter  enabling  them  to  carry  on  the  business 
of  buying  and  selling  stocks,  and  pending  the  issue  to  them  of  the  required 
license  therefor,  had  authorized  the  manager  to  carry  on  such  business  in  his 
own  name,  and  stocks  were  bought  on  margin  and  large  losses  ensued . 

Held,  that  this  vitiated  the  agreement  and  absolved  the  defendants  from 
liability. 


This  was  an  action  tried  before  MacMahon,  J.,  without  a 
jury,  at  St.  Thomas,  on  February  25th,  1904. 

IF.  K . Cameron , and  C.  F.  Maxwell,  Jr.,  for  the  plaintiffs. 

J.  B.  Clark,  K.C.,  and  Thomas  Crothers,  for  the  defendants 

The  facts,  so  far  as  material,  are  set  out  in  the  judgment. 

July  20.  MacMahon,  J.: — The  plaintiffs,  The  Elgin  Loan 
and  Savings  Company,  were  incorporated  under  the  laws  of 
the  Province  of  Ontario ; and  the  Elgin  Loan  and  Savings 
Company,  Limited,  were  incorporated  under  the  laws  of  the 
Dominion  of  Canada ; and  by  an  Act  of  the  Province 
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Ontario,  3 Edw.  VII.,  ch.  121,  sec.  3,  assented  to  on  May  20th, 
1903,  all  the  assets,  interest,  rights,  credits,  effects  and  property 
belonging  to  the  Elgin  Loan  and  Savings  Company  were 
vested  in  the  Elgin  Loan  and  Savings  Company,  Limited. 
The  plaintiffs,  The  London  and  Western  Trust  Company,  Limited, 
are  the  liquidators  of  the  said  companies,  appointed  on  July  4th, 
1903,  under  the  Winding  up  Act,  R.S.C.  1886,  ch.  129. 

The  defendants  are  an  incorporated  company  doing  business 
as  a guarantee  company. 

On  March  1st,  1897,  the  defendants,  in  consideration  of 
$12.50  issued  their  agreement  of  guarantee  for  one  year,  and  the 
premium  of  $12.50  to  be  paid  to  the  company  on  or  before  March 
1st  in  each  and  every  succeeding  year,  by  which  they  agreed 
to  make  good  to  the  said  Elgin  Loan  and  Savings  Company  to 
the  extent  of  $2,500,  any  loss  sustained  by  reason  of  the  embezzle- 
ment of  money  by  George  Rowley,  the  manager  of  the  said 
Loan  Company,  during  the  continuance  of  the  said  agreement 
of  guarantee. 

The  plaintiffs  allege  that  Rowley,  during  the  continuance  of 
the  agreement,  embezzled  large  sums  of  money,  the  property  of 
The  Elgin  Loan  and  Savings  Company,  and  claim  the  sum  of 
$2,500. 


The  defendants  set  up  that  prior  to  the  issuing  of  the  agree- 
ment, The  Elgin  Loan  and  Savings  Company  made  a declaration 
in  writing,  in  the  form  of  questions  and  answers  thereto, 
relating  to  the  duties  of  said  George  Rowley,  which  the  Loan 
Company  consented  should,  so  far  as  the  statements  in  such 
declaration  were  material,  form  the  basis  of  the  contract  for  the 
issue  of  the  said  agreement  of  guarantee. 

The  questions  and  answers  referred  to  are  : — 

“ Question  A.  What  are  to  be  the  duties  of  the  applicant  ? 

“ A.  To  keep  the  books  of  the  company,  and  receive  and  pay 
out  the  money  of  the  company. 

“ R.  In  what  way  do  moneys  reach  his  hands,  and  what  will 
be  the  largest  amount  he  will  have  at  any  one  time  ? 

“ B.  Direct  by  mail  or  otherwise,  probably  not  more  than 

$1,000.00. 

“ C.  Is  he  allowed  to  pay  out  of  the  cash  in  his  hands  any 
amounts  on  your  account,  and,  if  so,  are  those  payments  pre- 
viously authorized  and  subsequently  audited  and  by  whom  ? 


VIII.] 


ONTARIO  LAW  REPORTS. 


119 


“ C.  Yes,  handles  all  the  cash, — All  withdrawals  from  the 
bank  require  the  joint  cheque  of  president  and  manager. 

“ D.  How  often  do  you  require  him  to  pay  over  to  you, 
and  is  he  then  allowed  to  retain  a balance  in  hand  ? if  so,  how 
much  ? and  do  you  see  that  he  has  that  amount  in  his  possession  ? 

“ D.  All  cash,  excepting  very  small  amounts  deposited  in 
the  bank  daily.  All  cash  and  bank  balances  checked  by  the 
auditors. 

<c  E.  How  often  do  you  inspect  the  office  and  balance  the 
cash  book  ? and  check  the  entries  with  vouchers  ? 

“ E.  Generally  monthly  by  company’s  auditors,  never  runs 
longer  than  2 or  3 months. 

“ F.  How  often  do  you  balance  the  books,  and  what  are 
your  checks  to  discover  any  irregularity  on  the  part  of  the 
proposer  ? 

“ F.  A thorough  and  systematic  audit  is  made  by  the  com- 
pany’s auditors. 

£C  G.  When  was  the  office  last  inspected,  and  were  matters 
all  satisfactory  then  ? 

“ G.  Last  audit  completed  January  23rd,  1897,  and  certifi- 
cate issued  perfectly  satisfactorily.” 

They  also  allege  that  said  statements  were  material,  and  on 
the  faith  of  and  believing  same  to  be  true  they  issued  said  agree- 
ment of  guarantee.  That  one  of  the  provisoes  and  conditions 
in  the  agreement  of  guarantee  is  that  if  said  agreement  shall 
be  renewed,  the  statements,  warranties  and  conditions  made  at 
the  time  of  the  making  of  said  guarantee  should,  except  as 
varied  by  any  statement  in  writing,  made  at  the  time  of  such 
renewal,  be  deemed  to  be  repeated,  and  to  form  the  basis  of 
such  renewal,  and  that  the  renewal  should  be  deemed  to  be  a 
new  policy  or  agreement  of  guarantee  similar  in  all  respects 
to  the  said  agreement  of  guarantee,  and  made  on  the  faith 
of  such  statements,  warranties,  and  conditions.  That  the 
answers  to  the  four  questions,  lettered  D,  E,  F and  G,  were 
wholly  false  and  untrue,  in  this,  that  no  thorough  or  systematic 
audit  of  said  accounts  of  the  Elgin  Loan  and  Savings  Company 
kept  by  said  Rowley,  had  been  made  or  completed  on  January 
23rd,  1897,  or  for  many  years  prior  thereto,  nor  was  such  audit 
made  at  any  me  pr  or  to  ny  of  the  subsequent  renewals  of 


MacMahon,  J. 
1904 

Elgin  Loan 
Co. 
v. 

London 
G UARANTEE 

Co. 


120 


ONTARIO  LAW  REPORTS. 


[VOL. 


MacMahon,  J. 
1904 

Elgin  Loan 
Co. 
v. 

London 

Guarantee 

Co. 


the  said  agreement  of  guarantee  or  prior  to  the  embezzlement, 
or  theft,  by  said  Rowley,  of  the  moneys  referred  to  in  the 
plaintiff’s  statement  of  claim;  and  that  no  steps  of  any  kind 
were  ever  taken  to  ascertain  what  moneys  were  received  by 
Rowley,  or  that  such  moneys  were  entered  in  the  books  of  the 
Loan  Company.  That  for  a number  of  years  prior  to  the 
making  of  the  said  agreement  of  guarantee,  and  down  to  the 
time  said  Rowley  left  the  employment  of  the  Loan  Company, 
he  frequently,  and  from  time  to  time,  received  large  sums  of 
money,  amounting  in  all  to  more  than  half  the  capital  of  the 
Elgin  Loan  Company,  and  did  not  deposit  the  same  in  the  bank 
to  the  credit  of  the  said  Loan  Company  daily,  or  at  all,  but 
embezzled  the  same.  And  that  at  the  time  of  the  making  of 
the  said  application  for  said  agreement  of  guarantee,  Rowley 
was  a defaulter  to  a very  large  sum,  and  that  had  a thorough 
audit,  as  stated  by  the  said  Elgin  Loan  Company,  ever  been 
made  the  embezzlement  of  said  Rowley  would  have  been 
discovered. 

That  another  condition  of  the  guarantee  is  that  the  business 
of  the  Elgin  Loan  Company  should  continue,  and  the  duties  of 
Rowley  should  continue  and  remain  in  accordance  with  the  state- 
ments and  duties  furnished  by  the  said  company,  and  that  if  any 
change  should  be  made  which  had  the  effect  of  making  the 
actual  facts  materially  different  from  such  statements,  or  any 
of  them,  without  notice  thereof  to  the  defendants,  and  the  con- 
sent and  approval,  in  writing,  of  the  defendants  being  obtained, 
the  said  guarantee  should  be  void  and  of  no  effect  from  the 
beginning.  And  that  after  the  passing  of  the  Act  of  3 Edw. 
VII.,  ch.  121,  the  plaintiffs,  without  the  consent  of  the  defen- 
dants, changed  the  nature  and  character  of  their  business,  and 
the  duties  of  said  Rowley,  and  engaged  in  speculating  in  the 
stock  market,  and  purchasing  stocks  on  margin,  in  the  name  of 
said  Rowley,  and  for  that  purpose  used  the  moneys  of  the 
plaintiffs,  or  some  one  of  them,  and  said  Rowley,  with  the 
knowledge  and  consent  of  the  plaintiffs,  was  also  speculating  on 
the  stock  market,  and  purchasing  stocks  on  margin,  on  his  own 
behalf,  thus  making  the  actual  facts  mterially  differ  from  those 
upon  the  faith  of  which  the  said  guarantee  was  entered  into 
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by  the  defendants,  by  reason  of  which  the  said  guarantee 
became  void. 

The  guarantee  was  renewed  from  year  to  year,  the  last 
renewal  receipt  being  dated  27th  February,  1903,  renewing  it 
for  one  year  from  1st  March,  1903. 

Rowley  had  been  manager  of  the  Elgin  Loan  and  Savings 
Company  since  its  formation  in  1879,  until  its  failure  in  June, 
1903.  There  was  no  other  employe  of  the  company,  and  he 
kept  the  books,  received,  and  paid  out  all  the  moneys,  and  made 
the  deposits  in  the  bank.  The  books  were  exceedingly  well 
kept,  and  the  auditors  had  no  difficulty  in  auditing  them. 

Rowley  commenced  misappropriating  the  moneys  of  the 
company  as  far  back  as  1888,  and  kept  a private  ledger  in  which 
he  entered  the  moneys  misappropriated  from  the  moneys 
received  from  the  depositors.  And  he  stated  that  as  early  as 
1897  his  defalcations  amounted  to  $50,000,  and  when  the  com- 
pany failed  and  went  into  liquidation  his  embezzlements 
amounted  to  the  enormous  sum  of  $187,620. 

Rowley  was  implicitly  trusted  by  the  directors,  and,  at  all 
events,  after  commencing  to  embezzle  he  always  objected  to 
having  an  assistant  in  the  office,  telling  the  directors  he  was 
quite  capable  of  doing  all  the  business  himself.  He  never  went 
out  to  lunch,  leaving  a director  in  the  office,  for  fear  a depositor 
might  come  in  with  his  pass-book,  and  the  result  might  be  the 
discovery  of  a defalcation.  The  “ private  ledger,”  kept  by 
Rowley,  for  his  own  purposes,  contained  the  correct  accounts  of 
those  depositors  from  whose  moneys,  when  deposited,  he  had 
embezzled,  and,  therefore,  corresponded  with  such  depositor’s 
pass-books,  while  the  company’s  ledger  contained  the  falsified 
accounts  of  those  depositors.  He  was  never  for  a moment 
absent  from  the  office  on  any  occasion  while  the  books  were 
being  audited. 

The  auditors,  no  doubt,  had  access  to  all  the  books  in  the 
company’s  office,  and  one  of  the  questions  is,  as  to  whether 
these  alone  enabled  the  auditors  to  make  “ a thorough  and 
systematic  audit.”  Mr.  Tait,  for  some  time  manager  of  the 
Star  Loan,  of  St.  Thomas,  and  Mr.  Murch,  who  was  the  manager 
of  the  Southern  Loan  until  it  amalgamated  with  the  Star  Loan 
in  1903,  and  Mr.  Stewart,  the  present  manager  of  the  amal- 
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gamated  companies,  and  John  G.  Moore,  for  seventeen  years 
connected  with  the  Huron  & Erie  Loan  Company  of  London, 
stated  that  in  the  audit  of  the  books  of  the  above  companies, 
the  depositors’  pass  books  were  never  called  in  nor  were  state- 
ments of  the  accounts  of  the  respective  depositors  as  they 
appeared  in  the  books  sent  to  them. 

Alexander  Darragh,  one  of  the  auditors  of  the  Elgin  Loan, 
said  the  audits  were  made  at  least  every  two  months,  that  while 
the  books  kept  by  Rowley  were  in  perfect  order,  what  struck 
him  was  that  the  auditors  had  to  rely  entirely  on  the  cash  book 
for  the  receipts  of  cash  as  there  were  no  deposit  slips,  and  unless 
the  auditors  had  the  depositors’  pass-books  there  was  nothing  to 
check  by.  This  condition  of  affairs  caused  him  to  make  enquiries, 
and  he  discussed  with  Dr.  McLarty,  the  president  of  the  com- 
pany, the  question  of  Rowley’s  receipts,  and  as  to  whether  the 
auditors  should  go  to  the  trouble  of  calling  in  the  pass-books  or 
sending  out  a slip  to  each  customer,  shewing  how  his  account 
stood  in  the  books.  To  this  the  president  replied,  that  as  no 
company  in  St.  Thomas  had  adopted  that  course,  the  auditors 
were  only  to  be  responsible  for  their  audit  from  the  cash  book. 

Mr.  Berkeley  Smith,  the  Bursar  of  the  University  of 
Toronto,  has  been  the  auditor  of  the  Canada  Permanent  Loan 
Company  for  twenty-five  years  and  said  the  pass-books  were 
regularly  brought  in  and  audited  and  initialed  either  by  the 
president  or  assistant  manager,  and  they  were  then  handed  over 
to  the  auditors.  He  thought  there  could  not  be  a satisfactory 
audit  made  without  the  pass-books.  Mr.  Smith  was  also  for  four 
years  one  of  the  auditors  for  “ The  Building  and  Loan  Associa- 
tion of  Toronto,”  and  a like  rule  prevailed  as  to  getting  in  and 
auditing  the  pass-books  of  that  company. 

Mr.  Edwards,  a chartered  accountant,  of  Toronto,  of  large 
experience,  who  audits  the  books  of  seventy-five  or  eighty 
companies,  said  the  first  duty  of  an  auditor  is  to  protect  his 
client  from  fraud.  That  as  to  the  receipt  of  moneys,  he  should 
verify  the  entry  in  the  cash-book  by  independent  evidence,  and 
the  pass-books  should  have  been  called  in  or  the  confirmation 
of  the  cash  entries  by  the  persons  paying  in  obtained ; and  the 
auditor  should  also  see  that  the  moneys  paid  out  by  the  mana- 
ger leave  the  company  in  a proper  manner.  He  was  most 
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emphatic  in  the  statement,  that  where  there  is  only  one  person 
to  receive  and  pay  out  moneys,  the  greatest  care  should  be  taken 
by  the  auditors. 

The  Loan  Companies  Act,  R.S.O.  1897,  ch.  205,  sec.  92, 
requires  that  two  or  more  auditors  shall  be  chosen  by  the  com- 
pany’s stockholders,  who  shall  audit  the  books,  accounts  and 
vouchers  for  the  year  then  current. 

By  the  Insurance  Act,  R.S.O.  1897,  ch.  203,  sec.  144(1)  it  is 
provided:  “ Where  any  insurance  contract  made  by  any  corpora- 
tion whatsoever,  within  the  intent  of  sec.  2 of  this  Act,  is 
evidenced  by  a sealed  or  written  instrument,  all  the  terms  and 
conditions  of  the  contract  shall  be  set  out  by  the  corporation 
in  full  on  the  face  or  back  of  the  instrument  forming  or 
evidencing  the  contract,  and  unless  so  set  out,  no  term  of,  or 
condition,  stipulation,  warranty  or  proviso,  modifying  or  impair- 
ing the  effect  of  any  such  contract  made  or  renewed  after  the 
commencement  of  this  Act,  shall  be  good  and  valid,  or  admis- 
sible in  evidence  to  the  prejudice  of  the  assured  or  beneficiary. 

“ (1)  (a)  Nothing  herein  contained  shall  exclude  the  proposal 
or  application  of  the  assured  from  being  considered  with  the 
contract,  and  the  court  shall  determine  how  far  the  insurer  was 
induced  to  enter  into  the  contract  by  any  material  misrepre- 
sentation contained  in  the  said  application  or  proposal. 

<c  (2)  No  contract  of  insurance  made  or  renewed  after  the 
commencement  of  this  Act  shall  contain,  or  have  indorsed  upon 
it,  or  be  made  subject  to  any  term,  condition,  stipulation,  war- 
ranty or  proviso,  providing  that  such  contract  shall  be  avoided 
by  reason  of  any  statement  in  the  application  therefor,  or 
inducing  the  entering  into  of  the  contract  by  the  corporation, 
unless  such  term,  condition,  stipulation,  warranty  or  proviso  is 
limited  to  cases  in  which  such  statement  is  material  to  the  con- 
tract, and  no  contract  within  the  intent  of  sec.  2 of  this  Act 
shall  be  avoided  by  reason  of  the  inaccuracy  of  any  such  state- 
ment, unless  it  be  material  to  the  contract. 

“ (3)  The  question  of  materiality  in  any  contract  of  insur- 
ance whatsoever  shall  be  a question  of  fact  for  the  jury,  or  for 
the  court  if  there  be  no  jury  ; and  no  admission,  term,  condi- 
tion, stipulation,  warranty  or  proviso  to  the  contrary,  contained 
m the  application  or  proposal  for  insurance,  or  in  the  instru- 
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ment  of  contract,  or  in  any  agreement  or  document  relating 
thereto  shall  have  any  force  or  validity/’ 

The  guarantee  contains  this  recital  : — 

“ Whereas  George  Rowley,  of  St.  Thomas,  in  the  Province 
of  Ontario,  hereinafter  called  the  employe,  has  been  appointed 
manager  in  the  service  of  Elgin  Loan  and  Savings  Company, 
hereinafter  called  the  “ employer,”  and  has  applied  to  the  Lon- 
don Guarantee  and  Accident  Company,  Limited,  hereinafter 
called  the  “ company  ” for  the  grant  by  them  of  this  agreement. 

“ And  whereas  the  employer  has  delivered  to  the  company 
certain  statements  and  a declaration  setting  forth,  among  other 
things,  the  duties  and  remuneration  of  the  employe,  the  moneys 
to  be  entrusted  to  him,  and  the  checks  to  be  kept  upon  his 
accounts,  and  has  consented  that  such  declaration  and  each  and 
every  the  statements  therein  referred  to  or  contained  shall  form 
the  basis  of  the  contract  hereinafter  expressed  to  he  made,  but 
this  stipulation  is  hereby  limited  to  such  of  said  statements  as 
are  material  to  this  contract.” 

The  application  of  the  assured  may,  by  virtue  of  sec.  144 
(1)  (a),  be  considered  with  the  contract,  and  so  form  part  of  it 
without  being  contained  in  or  indorsed  upon  it  for  the  purpose 
of  determining  how  far  the  insured  was  induced  to  enter  into 
the  contract  by  any  material  misrepresentation  contained  in 
the  application.  But  it  was  not  contended  that  the  application 
of  Rowley  contained  any  untrue  statements. 

Defendants,  however,  contend  that  the  answers  by  the 
“ employer  ” (the  Loan  Company)  to  the  questions  submitted  to 
it,  and  the  declaration  made  by  its  president  (already  referred  to) 
which  it  was  agreed  should  form  the  basis  of  the  contract  of 
guarantee,  came  under  sec.  144(1)  (a).  But  that  cannot  be  as  that 
sub-sec.  only  applies  to  the  “ application  of  the  assured,”  and 
by  the  interpretation  clause  of  the  Insurance  Act,  sec.  2, 
sub-sec.  45,  “ the  assured  ” means  : “ the  person  whose  property, 
life  . . . fidelity  or  insurable  interest  is  insured.”  The 

statements  and  declaration  sought  by  the  defendants  to  be 
brought  under  the  above  sub-sec.  (1)  (a)  are  those  of  the 
“ employer,”  and  the  defendants  can  only  rely  on  such  state- 
ments and  declarations  as  are  set  out  on  the  face  or  back  of  the 
contract.  One  of  the  statements  claimed  to  be  so  set  out  in 
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the  recital,  is,  as  to  “ the  moneys  to  be  entrusted  to  him,  and 
the  checks  to  be  kept  on  his  accounts.  Question  “C.”  reads : 

“ Is  he  allowed  to  pay  out  of  the  cash  in  his  hands  any 
amounts  on  your  account,  and,  if  so,  are  those  payments  pre- 
viously authorized  and  subsequently  audited  and  by  whom  ? ” 
The  president  of  the  Loan  Company  answered  : 

“Yes,  handles  all  the  cash, — All  withdrawals  from  the 
bank  require  the  joint  cheque  of  president  and  manager.” 

The  evidence  is  that  the  president  signed  large  numbers  of 
cheques  in  the  cheque  book,  which  was  left  in  Rowley’s  control, 
and  in  one  instance  referred  to  in  the  examination  for  discovery 
of  John  S.  Moore,  the  manager  of  the  Liquidating  Company t 
Rowley  had  on  October  3Cth,  1896,  drawn  a cheque  payable  to 
to  Agnes  A.  Laidlaw  for  $22.50,  and  the  auditors,  if  they  had 
checked  her  account  with  the  cash  book  must  have  found  $2,250 
debited  to  her  there,  and  a like  sum  on  the  counterfoil  of  the 
cheque  book,  but  they  could  not  have  required  the  cheque  which 
had  been  returned  from  the  bank  to  be  produced,  or  checked, 
the  entry  in  the  cash  book  with  the  bank  book,  or  the  fraud 
would  have  been  discovered.  It  is  literally  true  that  the 
moneys  withdrawn  from  the  bank  required  the  joint  cheque  of 
the  president  and  manager,  but  the  moneys  might  as  well  have 
been  withdrawn  on  the  cheque  of  the  manager  alone,  when  the 
president  signed  large  numbers  of  cheques  in  advance,  to  be  issued 
by  the  manager  without  any  supervision  or  inquiry  as  to  whom, 
or  for  what  sums,  or  on  what  account  the  cheques  were  made 
payable.  The  president  knew  that  when  withdrawals  were 
made  from  the  bank  by  the  joint  cheque  of  the  president  and 
manager  under  proper  supervision  by  the  president,  it  afforded 
a complete  check  upon  the  manager,  and  that  the  statement 
would  be  so  understood  by  the  defendant  company,  that  he, 
the  president,  supervised  the  withdrawal  of  the  moneys  from 
the  bank,  and  signed  the  cheques  after  being  satisfied  that 
the  payment  was  for  a proper  amount,  and  on  a proper  account. 
No  assurance  company  would  think  of  issuing  a guarantee  for 
the  manager  of  a company  if  it  were  known  that  such  a lax 
system  as  was  disclosed  at  the  trial  prevailed. 

Question  “ D.”  and  the  answers  thereto  were  : — 

“ How  often  do  you  require  him  to  pay  over  to  you,  and  is 
he  then  allowed  to  retain  a balance  in  hand  ? If  so,  how  much  ? 
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and  do  you  see  that  he  has  that  amount  in  his  possession  ? 
“ All  cash,  excepting  very  small  amounts  deposited  in  the  bank 
daily.  All  cash  and  bank  balances  checked  by  the  auditors.” 

I must  find  there  was  no  proper  checking  by  the  auditors. 
Mr.  Darragh  said  there  could  be  no  proper  checking  of  the  cash 
without  deposit  slips  or  the  pass-books.  And  in  order  to  make 
a proper  checking,  and  so  secure  a satisfactory  audit  of  the 
books,  he  felt  the  necessity  of  having  the  very  materials  which 
Mr.  Berkeley  Smith  and  Mr.  Edwards  said  were  essential  to  a 
thorough  and  proper  audit. 

This  is  in  accordance  with  the  views  expressed  by  Mr. 
Dicksee,  F.C.A.,  on  Auditing  (2nd  ed.),  p.  132,  who  says: — 

“ The  author’s  experience  of  building  society  accounts  . . . 
has  convinced  him  of  the  extreme  importance  of  checking  every 
addition,  posting  and  voucher,  of  carefully  verifying  every 
amount  received  in  redemption  of  mortgages,  or  paid  out  to 
investing  shareholders ; of  comparing  every  pass-book  with  the 
ledgers  and  both  with  the  list  of  balances,”  and  at  p.  135  : 
“ The  remarks  in  connection  with  the  accounts  of  building 
societies  will  apply,  so  far  as  they  are  relevant,  with  equal  force 
to  the  accounts  of  savings  banks.  The  examination  of  all  the 
pass-books  is  a most  important  feature.” 

See  also  the  judgment  of  Lindley,  L.J.,  in  Re  London  and 
General  Bank  (No.  2)  [1895],  2 Ch.  763,  at  p.  682. 

The  statements  of  the  president  of  the  Elgin  Loan  Co.,  in 
answer  to  the  questions,  were  untrue,  and  I find  they  were 
material  to  the  contract,  and  if  the  statements  had  been  set  out 
on  the  face  or  indorsed  on  the  back  of  the  guarantee  the  recital 
in  the  contract,  which  states  that  the  “ stipulation  therein  limited 
to  such  of  the  said  statements  as  are  material  to  the  contract  ” 
there  would  have  been  a sufficient  compliance  with  sec.  1 41, 
sub-sec.  2 of  the  Act. 

See  Village  of  London  West  v.  London  Guarantee  and 
Accident  Co.  (1895),  26  O.R.  520. 

I consider  that  what  appears  in  the  recital  is  not  a setting 
out  of  the  terms  and  conditions  in  full  on  the  face  of  the  con- 
tract, as  required  by  sec.  144  (1)  of  the  statute;  but  I have 
dealt  with  the  statements  and  declaration  of  the  president  of 
the  loan  company  for  the  purpose  of  shewing  what  is  contained 
therein.  And  I have  also  considered  the  question  as  to  the 
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sufficiency  of  the  audit,  so  that,  if  on  appeal,  the  Court  should 
reach  the  conclusion  I was  in  error  as  to  the  effect  of  the  recital, 
it  would  be  possessed  of  my  finding  on  the  question  of  the  audits. 

A proviso  in  the  contract  is  that : “ This  agreement  is  entered 
into  on  the  condition  that  the  business  of  the  employer  shall 
continue  to  be  conducted,  and  the  duties  ...  of  the 
employe  shall  remain  in  accordance  with  the  statements  and 
declaration  hereinbefore  referred  to.” 

The  business  of  the  “ employer,”  and  the  duties  of  the 
employ^  are  set  out  in  the  recitals  to  the  agreement,  and  it 
was,  therefore,  not  necessary  that  reference  should  be  made  in 
the  proviso  to  the  statements  and  declarations. 

In  October,  1902,  the  Elgin  Loan  Company  procured  a 
Dominion  charter,  which  enabled  them  to  purchase  stocks,  but 
as  they  had  no  license  from  the  Province  to  carry  on  such  a 
business,  the  company,  in  March,  1903,  authorized  Rowley  to 
use  the  company’s  moneys  in  the  purchase  of  stocks  (principally 
Dominion  Coal  and  Dominion  Steel)  in  his  own  name,  and  they 
then  took  a mortgage  from  him  on  the  equity  in  certain  real 
estate  he  owned  and  transferred  the  stocks  as  collateral  to  the 
loan — this  being  the  method  devised  to  circumvent  what  would 
otherwise  have  been  considered  an  illegal  act  upon  the  part 
of  the  directors  of  the  company. 

The  equity  in  the  real  estate  was  insignificant,  while  the 
stocks  transferred  as  collateral  were  for  large  sums. 

There  was  a change  of  the  business  from  that  of  a loan 
company  to  that  of  buying  and  selling  stocks,  which  largely 
increased  Rowley’s  duties  and  responsibilities,  and  withdrew 
him  from  his  legitimate  duties  as  manager  of  the  loan  company. 
And  he  (Rowley)  stated  that  his  defalcations  largely  increased 
during  the  two  years  preceding  the  failure  of  the  loan  company, 
and  it  is  likely  that  the  change  afforded  increased  opportuni- 
ties for  embezzlement. 

I consider  this  change  in  the  business  of  the  company  as 
being  contrary  to  the  express  terms  of  the  guarantee,  and 
renders  it  impossible  for  the  plaintiffs  to  recover  on  it. 

There  will,  therefore,  be  judgment  for  the  defendants  dis- 
missing the  action  with  costs. 
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[DIVISIONAL  COURT.] 

Neely  v.  The  Parry  Sound  River  Improvement  Company. 

Costs — High  Court — Trespass — Flooding  Land — Title  to  Land — Verdict  for  $ 100 
— Parry  Sound  District — R.S.O.  1897  ch.  109 , sec.  9,  sub-sec.  2 (d). 

Where  an  action  for  damages  for  flooding  and  other  trespasses  to  the  plaintiff’s 
lands  situated  in  the  Parry  Sound  District  was  brought  in  the  High  Court, 
and  the  title  thereto  was  brought  in  question,  and,  though  no  evidence  was 
given  as  to  its  value,  it  could  not  reasonably  be  contended  that  it  did  not 
exceed  $200,  and  clause  (d)of  sub-sec.  2 of  sec.  9 of  the  R.S.O.  ch.  109  giving 
jurisdiction  to  inferior  Courts,  where  the  land  is  under  such  value,  not  apply- 
ing to  such  district,  and  the  Judge  at  the  trial  having  found  for  the  plaintiff 
and  directed  judgment  to  be  entered  for  him  for  $1 00  damages  with  the  costs 
of  the  Court  having  jurisdiction  to  such  amount  without  any  set-off,  the 
plaintiff  was  held  entitled  to  tax  his  costs  on  the  High  Court  scale. 

This  was  an  appeal  by  the  defendants  from  the  taxation  on 
the  county  court  scale  of  the  costs  of  this  action  by  the  local 
officer  at  Parry  Sound,  on  the  ground  that  division  court  costs 
only  should  have  been  allowed,  or  costs  appropriate  to  proceed- 
ings under  R.S.O.  1897,  ch.  85,  sec.  1. 

The  plaintiff  cross-appealed,  claiming  costs  upon  the  High 
Court  scale. 

The  appeal  was  argued  before  Anglin,  J.,  on  June  6th,  1904. 

J.  D.  Falconbridge , for  defendants. 

W.  H.  Blake , K.C.,  for  the  plaintiff. 

May  6.  Anglin,  J. : — The  action  was  brought  to  recover 
damages  for  flooding  and  other  trespasses  to  farm  lands  upon 
the  banks  of  the  north  branch  of  the  Seguin  river,  a non- 
navigable  stream,  across  which  the  defendants,  a company 
incorporated  undep  R.S.O.  1897,  ch.  194,  have  erected  a dam. 

At  the  trial  before  Britton,  J.,  the  jury  assessed  the  plaintiffs 
damages  at  $100,  and  judgment  has  been  entered  for  that  sum, 
with  costs  of  court  having  jurisdiction  to  the  amount  of  $100 
damages,  without  any  set-off  of  costs  by  the  defendants  against 
the  plaintiff. 

The  statement  of  claim  expressly  alleges  the  plaintiff’s 
ownership  of  the  flooded  lands,  and  also  the  banks  and  bed  of 
the  river  flowing  through  his  farm. 
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These  allegations,  amongst  others,  are  expressly  denied  in 
the  statement  of  defence. 

Upon  these  pleadings  the  title  to  land  is  brought  in 
question:  Seabrook  v.  Young  (1887),  14  A.R.  97  ; Flett  v.  Way 
(1891),  14  P.R.  123;  Danaher  v.  Little  (1890),  13  P.R.  361. 

As  Armour,  C.J.,  says  in  Worman  v.  Brady  (1888),  12 
P.R.  618  : “I  must  determine  according  to  the  pleadings,  not 
according  to  what  took  place  at  the  trial.” 

See,  too,  Brown  v.  Hose  (1890),  14  P.R.  3,  which,  upon  this 
point,  is  not  affected  by  the  decision  in  Dale  v.  Weston  Lodge , 
I.O.F.  (1897),  17  P.R.  513. 

The  value  of  the  plaintiff’s  lands  is  not  in  evidence.  I 
assume  that  it  could  not  be  even  plausibly  contended  that  it 
does  not  exceed  $200.  The  combined  operation  of  R.S.O.  1897, 
ch.  55,  sec.  23,  sub-sec.  8,  and  of  R.S.O.  1897,  ch.  109,  sec.  9, 
sub-sec.  1,  does  not  confer  upon  the  district  court  of  Parry 
Sound  jurisdiction  to  entertain  this  action  for  trespass,  even 
were  the  title  itself  not  put  in  issue.  The  title  being  clearly  in 
issue,  however,  and  clause  (d)  of  sub-sec.  2 of  sec.  9 of  R.S.O. 
ch.  109,  not  applying  to  the  Parry  Sound  district,  it  is  beyond 
doubt  that  this  action  was  not  within  the  competence  of  the 
district  court. 

An  action  for  damages  for  trespass  to  land  is  not  a personal 
action  within  the  meaning  of  R.S.O.  1897,  ch.  109,  sec.  64.  The 
division  court,  therefore,  could  not  have  tried  this  action,  and 
although  the  plaintiff  might  have  proceeded  under  R.S.O.  1897, 
ch.  85,  sec.  1,  it  has  been  held  that  a suitor  may,  if  he  chooses, 
pursue  his  ordinary  remedy  by  action  instead  of  proceeding 
before  a stipendiary  magistrate:  Blair  v.  Chew  (1901),  21 
C.L.T.  404.  By  so  doing  he  incurs  the  risk  of  being  deprived 
of  his  costs  by  the  J udge  who  tries  his  action  : Nealy  v.  Peter 
(1902),  4 O.L.R.  293.  Here,  however,  the  trial  Judge,  who 
alone  had  the  power  to  dispose  of  such  costs,  has  awarded  them 
to  the  plaintiff.  Unless,  therefore,  the  express  exclusion  of  the 
right  of  set-off  by  the  judgment  under  consideration  is  to  be 
interpreted  as  intended  to  preclude  the  plaintiff  in  any  event 
from  recovering  costs  on  the  High  Court  scale,  I am  of  opinion 
that  this  is  the  effect  of  awarding  “ costs  of  court 
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having  jurisdiction  to  amount  of  claim  for  $100  damages.” 
This  must  mean  in  an  action  framed  as  is  this  action  and 
raising  issues  such  as  are  here  spread  upon  the  pleadings. 
To  construe  the  words  excluding  set-off  as  necessarily  intended 
to  deprive  the  plaintiff  of  High  Court  costs  might  leave 
him  without  any  costs  at  all,  because  the  only  costs  given 
him  are  those  of  the  High  Court.  Therefore  I infer  that  these 
words  were  inserted  merely  as  an  additional  precaution  to 
prevent  the  plaintiff,  should  any  inferior  Court  be  found  to 
possess  jurisdiction  to  try  this  action,  losing  any  portion  of  the 
costs  recoverable  upon  the  scale  of  such  lower  Court  by  the 
set-off,  to  which,  under  Con.  Rule  1132,  unless  order  were 
expressly  made  to  the  contrary,  the  defendants  would,  in  that 
event,  be  entitled. 

The  appeal  will  be  dismissed  with  costs,  and  the  plaintiff’s 
cross-appeal  allowed  with  costs. 


June  14.  On  appeal  to  a Divisional  Court,  composed  of 
Meredith,  C.J.C.P.,  MacMahon,  and  Teetzel,  JJ.,  the  appeal 
was  dismissed  with  costs. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Smith  v.  Clarkson. 

Staying  Proceedings — Vexatious  Action — Security  for  Costs. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Anglin,  J.,. 
reported  7 O.L.R.  460,  was  argued  before  a Divisional  Court 
[Meredith,  C.J.C.P.,  MacMahon,  and  Teetzel,  JJ.,]  on  the  13th 
of  June,  1904. 

F.  E.  Hodgins,  K.C.,  for  the  plaintiff. 

W.  E.  Middleton,  for  the  defendant. 

July  9.  The  appeal  was  dismissed  with  costs,  the  Court 
being  of  opinion  that  under  the  circumstances  set  out  in  the 
j udgment  below  the  term  of  giving  security  was  rightly  imposed. 


D.  C. 
1904 

July  9; 


R.  S.  C. 


132 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1904 

June  29. 


[IN  THE  COURT  OF  APPEAL.] 

Township  of  Chatham  y.  Township  of  Dover. 

Drainage — Cost  of  Repairs — Varying  Apportionment. 

Upon  certain  repairs  to  a drainage  work  becoming  necessary  one  of  the  town- 
ships interested  directed  their  engineer  to  make  a report,  and  he  assessed 
the  cost  against  the  different  townships  in  the  proportions  in  which  the 
original  cost  had  been  assessed,  no  proceedings  having  been  taken  under 
sections  69  or  72  of  the  Drainage  Act  to  vary  the  assessment: — 

Held,  that  this  was  the  proper  mode  of  apportionment,  and  that  notwithstand- 
ing the  wide  wording  of  section  71  of  the  Act  the  Drainage  Referee  had  no 
power  to  vary  an  apportionment  made  under  such  circumstances. 

Judgment  of  the  Drainage  Referee  reversed. 

An  appeal  by  the  township  of  Dover  from  a report  of  the 
Drainage  Referee  was  argued  before  Moss,  C.J.O.,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  19th  and  20th  of  May, 
1904.  The  short  point  involved  is  stated  in  the  judgment. 

Matthew  Wilson,  K.C.,  for  the  appellants. 

J.  S.  Fraser,  for  the  respondents. 

June  29.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A. : — This  is  an  appeal  by  the  township  of  Dover 
against  the  decision  or  report  of  the  learned  drainage  referee 
varying  the  assessment  for  repairs  to  a bridge  over  Bear  Creek 
in  the  township  of  Dover,  alleged  to  form  part  of  a drainage 
scheme,  under  the  provisions  of  the  Municipal  Act,  in  which  the 
townships  of  Camden,  Chatham  and  Dover  are  interested. 

The  original  scheme  was  before  this  Court  in  Dover  v. 
Chatham  (1885),  11  A.R.  248,  and  the  Supreme  Court  (1886), 
12  S.C.R.  321. 

After  the  litigation  before  referred  to,  the  original  report 
was  amended  so  as  to  meet  with  the  approval  of  all  parties,  and 
the  work  was  then  performed. 

The  report  provided  that  the  drain  when  completed  should 
be  kept  in  repair  and  maintained  at  the  expense  of  the  lands 
and  roads  assessed,  said  lands  and  roads  paying  in  the  same 
relative  proportion  as  for  construction.  Subsequent  repairs 
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down  to  those  now  in  question  were  made  and  assessed  for  and 
paid  in  the  same  proportion. 

Upon  the  repairs  in  question  becoming  necessary  the 
municipal  council  of  the  township  of  Dover  obtained  from  their 
engineer  a report  as  to  the  repairs  required,  which  he  estimated 
to  cost  $134,  and  he  assessed  such  cost  on  the  footing  provided 
for  in  the  original  report,  at  the  following  sums : Chatham, 

$126  ; Dover,  $3  ; and  Camden,  $5. 

The  appellants  thereupon  provisionally  passed  a by-law 
providing  for  undertaking  the  repairs  in  question,  and  caused 
certified  copies  thereof  to  be  duly  served  on  the  heads  of  the 
townships  of  Camden  and  Chatham,  and  the  latter  township 
appealed  to  the  referee  against  the  amount  claimed  from  that 
township,  with  the  result  that  the  learned  referee,  after  hearing 
evidence,  by  his  judgment  and  report  altered  the  engineer’s 
assessment,  and  directed  that  the  assessment  of  the  appellants 
should  be  reduced  to  the  sum  of  $69,  and  he  also  gave  the 
appellants  their  costs  against  the  respondents. 

The  learned  referee,  on  the  evidence,  treated  the  repairs  to 
the  bridge  in  question,  properly  I think,  as  forming  part  of  the 
necessary  repairs  to  the  drainage  works,  and  the  only  question 
really  to  be  determined  upon  this  appeal  is  whether  the 
apportionment  of  the  cost  of  the  repairs  as  made  by  the 
engineer,  or  as  varied  by  the  learned  referee,  is  correct. 

The  proceedings  in  question  were  plainly  instituted  under 
the  provisions  of  sec.  7 1 and  not  under  sep.  7 2 of  the  Municipal 
Drainage  Act. 

The  statute  in  force  when  the  works  in  question  were 
authorized  was  46  Yict.  ch.  18.  sec.  584  (0.)  The  engineer’s 
report,  as  before  stated,  directed  that  repairs  and  maintenance 
should  be  made  at  the  expense  of  those  assessed  for  the  original 
works  and  in  the  same  proportion.  Now,  by  sec.  69  of  the 
before  cited  Municipal  Drainage  Act,  it  is  expressly  provided 
that  the  expense  of  maintenance  shall  in  such  a case  as  the 
present  fall  upon  the  lands  and  roads  in  any  way  assessed  for 
the  construction  of  the  original  works,  and  in  the  proportion 
determined  by  the  engineer  in  his  report  or  assessment  for  the 
original  construction,  unless  and  until  in  the  case  of  each 
municipality  such  provision  for  maintenance  is  varied  or 
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otherwise  determined  by  an  engineer  or  surveyor  in  his  report 
and  assessment  for  the  maintenance  of  the  drainage  work,  or  on 
appeal  therefrom  by  the  award  of  arbitrators  or  order  of  the 
referee.  And  sec.  7 2 points  out  the  procedure  where  a 
municipality  proposes  to  vary  this  original  pro  rata  assessment. 
No  such  proceedings  have  ever  been  taken  here,  so  that  the 
original  provision  respecting  maintenance  stands,  with  the 
result  that  in  my  opinion  the  learned  referee  had  no  power  to 
vary  the  assessment  in  question  as  he  has  done. 

It  is  true  the  language  of  sec.  71  in  prescribing  what  may 
be  done  by  the  referee  upon  such  an  appeal  is  perhaps  mislead- 
ingly wide.  Three  grounds  of  appeal  are  permitted  under  that 
section,  namely,  that  the  amount  is  excessive,  that  the  work  is 
unnecessary,  or  that  the  drain  has  never  been  completed,  and 
the  referee  may  upon  the  appeal,  “ alter,  amend,  or  confirm  such 
by-law,  or  may  direct  that  the  same  shall  not  be  passed,  as  to 
him  may  seem  just.” 

But  having  regard  to  the  concluding  words  of  sec.  69,  and 
to  the  provisions  of  sec.  72,  which  expressly  provide  for  the 
case  of  varying  the  assessment,  it  cannot,  I think,  have  been 
intended  to  give  the  referee  power  where  proceedings  are  being 
taken  under  sec.  71  to  reach  practically  the  same  result  as 
would  have  followed  if  the  proceedings  had  been  taken  under 
sec.  72. 

In  proceedings  under  sec.  71  his  powers,  it  appears  to  me, 
must  be  confined  to  seeing  that  the  original  pro  rata  proportion 
is  maintained,  that  the  work  proposed  to  be  done  is  neces- 
sary, or  that  the  proposed  assessment  cannot  be  maintained 
because  the  original  work  has  not  been  completed  owing  to  the 
neglect  of  the  municipality  whose  duty  it  was  to  do  the  work. 

The  appeal  should  be  allowed  with  costs  here  and  below, 
and  the  assessment  made  by  the  engineer  restored. 


R.  s.  c. 
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[MACMAHON,  J.]. 

Grattan  v.  Ottawa  Separate  School  Trustees. 


Schools — Separate  Schools — Christian  Brothers — House  for  Teachers — Contract 
Extending  Beyond  a Year. 

The  Ottawa  separate  school  trustees  entered  into  an  agreement  to  secure  the 
services  of  Christian  Brothers  as  teachers  in  a proposed  separate  school 
for  boys,  the  agreement  among  other  things  providing  for  the  erection  by 
the  trustees  of  a house  or  residence  with  chapel,  etc.,  for  the  Brothers,  and 
the  advance  of  $100  for  each  of  the  Brothers  for  furniture,  this  furniture  to 
become  the  property  of  the  Brothers  at  the  rate  of  one-fifth  each  year ; the 
contract  to  be  in  force  for  ten  years  unless  previously  put  an  epd  to  by 
notice  in  a prescribed  way  : — 

Held,  that  the  agreement  was  invalid  because  (1)  Christian  Brothers  as  such 
are  not  qualified  to  teach  in  separate  schools  in  Ontario  ; (2)  school  trustees 
have  no  authority  to  expend  money  in  erecting  a house  for  teachers  ; or  (3) 
to  enter  into  a contract  with  a teacher  extending  beyond  a year. 


Motion  for  judgment  argued  at  Ottawa,  before  Mac- 
Mahon,  J.,  sitting  in  single  Court,  in  whose  judgment  the  facts 
are  stated. 

Geo.  F.  Henderson , for  the  plaintiff. 

N.  A.  Belcourt,  K.C.,  for  the  defendants. 

July  11.  MacMahon,  J. : — This  is  a motion  for  an  injunc- 
tion to  restrain  the  defendants  from  entering  into  a contract,  as 
now  proposed,  with  the  Brothers  of  the  Christian  Schools  for 
the  direction  and  supplying  of  teachers  for  a boys’  separate 
school  in  the  parish  of  Notre  Dame,  in  the  city  of  Ottawa, 
and  from  constructing  a school  building  such  as  is  proposed  by 
the  said  contract ; or  in  the  event  of  it  appearing  that  the  con- 
tract has  been  actually  entered  into,  then  for  an  order  restrain- 
ing the  defendants  from  carrying  the  same  into  effect. 

By  consent,  the  motion  was  turned  into  a motion  for  judg- 
ment. 

The  plaintiff  is  the  owner  of  property  in  the  city  of  Ottawa, 
and  is  assessed  as  a separate  school  supporter,  and  in  his  affi- 
davit states  that  the  Order  of  the  Brothers  of  the  Christian 
Schools,  who  are  proposed  as  teachers  for  the  said  schools,  do  not 
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possess  certificates  of  qualification  as  prescribed  by  the  regula- 
tions of  the  Education  Department  of  the  Province  of  Ontario. 

On  the  19th  May,  a resolution  was  passed  by  the  separate 
schools  board,  which  reads  as  follows  : “ Proposed  by  trustee 
Charbonneau  that  from  and  after  the  1st  of  September  next 
the  services  of  the  Christian  Brothers  be  secured  as  teachers  of 
the  boys’  school  on  Murray  street,  in  accordance  with  the  condi- 
tions mentioned  in  the  annexed  contract,  and  that  the  said  con- 
tract be  forthwith  signed  and  executed  in  the  usual  way,  and 
that  a new  school  for  boys  be  erected  on  Murray  street  in  the 
place  of  Guiges  school,  at  a cost  of  $20,000,  and  that  the  finance 
committee  be  authorized  to  proceed  at  once  to  raise  the  necessary 
funds  for  such  construction,  and  further,  that  the  building 
committee  be  authorized  to  have  necessary  plans  and  specifica- 
tions for  the  said  school  prepared  at  once.” 

The  contract,  referred  to  in  the  above  resolution,  is  headed 
“ Contract  of  the  Brothers  of  the  Christian  Schools  for  the 
direction  of  the  Boys’  Separate  School  of  the  Notre  Dame 
Parish,  Ottawa  City,”  and  the  portions  of  the  contract  material 
to  the  motion  are  : — 

(1)  The  residence  of  the  community  should  be  suitable  to 
the  common  life  followed  by  the  brothers,  and  should  contain 
the  various  apartments  necessary  for  a religious  institute,  such 
as  chapel  or  oratory,  common  room  for  studies,  dormitory  with 
cells,  infirmary,  room  for  visiting  superior,  parlour,  kitchen, 
dining-room,  wood-house  or  shed,  cellar,  attic,  yard,  garden,  if 
possible,  heating  apparatus,  etc.; 

(2)  Water,  fuel  and  light  to  be  furnished  for  the  establish- 
ment; the  premises  to  be  in  keeping  with  the  number  of 
brothers  who  there  reside; 

(5)  The  director’s  salary  to  be  three  hundred  dollars,  that 
of  the  brothers,  thirteen  in  number,  two  hundred  and  fifty  dol- 
lars each.  The  janitor  to  be  at  the  expense  of  the  school  board  ; 

(6)  The  trustees  are  to  pay,  for  each  brother,  independently, 
of  salary,  once  for  all,  one  hundred  dollars  for  house  furnish- 
ing ; the  brothers  to  acquire  the  said  furniture  a fifth  per  year ; 
and  consequently,  at  the  expiration  of  five  years,  they  will 
remain  indisputable  proprietors  of  said  furniture.  If  the  num- 
ber of  brothers  be  augmented,  at  the  request  of  the  trustees,  a 
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sum  of  one  hundred  dollars  is  to  be  paid  for  each  brother,  inde- 
pendently of  salary,  for  furnishings,  etc. ; 

(7)  Should  it  happen  that  the  trustees  would  not  require 
the  Brothers  of  the  Christian  Schools,  or  that  the  latter  should 
decide  to  withdraw  from  the  school,  notice  should  be  given  in 
each  case,  by  writing,  before  the  1st  of  January  of  the  scholas- 
tic year,  but  the  said  contract  to  cease  with  the  scholastic  year ; 

(8)  The  Brothers  of  the  Christian  Schools  are  to  give  by 
the  1st  of  next  September,  the  necessary  brothers  for  twelve 
classes ; that  is  fourteen  ; 

(9)  A brother  of  the  English  language  to  form  part  of  staff, 
to  be  employed  in  teaching  said  language  in  the  school,  when 
the  thing  becomes  possible ; 

(12)  The  brothers  are  to  live  in  community,  according  to 
their  rules,  and  under  the  direction  of  their  superior ; 

(15)  The  present  contract  is  made  for  a period  of  ten  years, 
but  the  cancelling  may  be  effected  from  year  to  year  by  either 
parties,  in  giving  the  above-mentioned  notice. 

On  the  21st  of  May,  1904,  the  following  resolution  was 
adopted  by  the  board  of  separate  school  trustees : — 

“ Proposed  by  trustee  Charbonneau  that  a new  school  for 
boys  be  erected  on  Murray  street,  in  the  place  of  Guiges  school, 
at  a cost  of  twenty  thousand  dollars,  and  that  the  finance  com- 
mittee be  authorized  to  proceed  at  once  to  raise  the  necessary 
funds  for  such  construction,  and  further  that  the  building  com- 
mittee be  authorized  to  have  the  necessary  plans  and  specifica- 
tions for  the  said  school  prepared  at  once.  Carried  by  twelve 
to  three.” 

The  statement  in  the  plaintiff’s  affidavit  that  the  Brothers  of 
the  Christian  Schools  proposed  as  teachers  do  not  possess  cer- 
tificates of  qualification,  as  prescribed  by  the  regulations  of  the 
Education  Department,  was  not  controverted.  But  counsel  for 
the  defendants  contended  that,  as  it  was  shewn  by  the  affidavit 
of  a member  of  the  community  of  the  Brothers  of  the  Christian 
Schools  that  they  had  been  established  in  the  Province  of  Que- 
bec since  1837,  and  in  the  city  of  Ottawa  since  1864,  that  any 
Brother  of  such  Christian  Schools  is  a teacher  qualified  to  teach 
in  the  separate  schools  in  Ontario,  by  virtue  of  the  Separate 
Schools  Act,  R.S.O.  1897,  ch.  294,  sec.  367,  without  passing  the 
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examinations  and  obtaining  a certificate  as  prescribed  by  sec.  78 
of  the  Public  Schools  Act,  R.S.O.  1897,  ch.  292. 

By  sec.  77,  sub  sec.  3,  “ No  person  engaged  to  teach  a pub- 
lic school  shall  be  deemed  a qualified  teacher  who  does  not  at 
the  time  of  entering  into  an  agreement  with  the  trustees  and 
during  the  whole  period  of  such  agreement,  hold  a legal  certifi- 
cate of  qualification.” 

And  sec.  36,  relied  upon  by  Mr.  Belcourt  as  relieving  the 
Brothers  of  the  Christian  Schools  from  the  necessity  of  obtain- 
ing a certificate  of  qualification  reads : “ The  teachers  of  a 
separate  school  under  this  Act  shall  be  subject  to  the  same 
examinations,  and  receive  their  certificates  of  qualification,  in 
the  same  manner  as  public  school  teachers  generally ; but  the 
persons  qualified  by  law  as  teachers,  either  in  the  Province  of 
Ontario,  or,  at  the  time  of  the  passing  of  the  British  North 
America  Act,  1867,  in  the  Province  of  Quebec,  shall  be  con- 
sidered qualified  teachers  for  the  purpose  of  this  Act.” 

The  latter  part  of  the  above  clause  was  an  addition  made 
in  1886  to  sec.  30  of  the  Separate  Schools  Act,  R.S.O.  1877,  ch. 
206,  by  49  Viet.  ch.  46,  sec.  62,  and  is  an  enabling  Act  solely 
for  the  benefit  of  those  who,  at  the  time  of  the  passing  of  the 
British  North  America  Act,  in  1867,  were  qualified  teachers 
under  the  law  as  it  then  existed,  either  in  Ontario  or  Quebec. 
And  no  person,  who  after  the  year  1867,  became  qualified  as  a 
teacher  in  the  Province  of  Quebec  is  qualified  to  teach  in 
Ontario  without  passing  the  examinations  and  obtaining  the 
certificate  required  by  sec.  78  of  the  Act. 

The  contract  proposed  to  be  entered  into  by  the  defendants 
with  the  Brothers  of  the  Christian  Schools  for  the  employment 
of  teachers  not  possessing  the  necessary  certificate  of  qualifica- 
tion, is,  therefore,  invalid,  and  must  be  set  aside. 

Under  sec.  33  it  is  the  duty  of  the  board  of  trustees,  (3) 
to  provide  adequate  accommodation  according  to  the  regulations 
of  the  Education  Department,  for  all  the  children  between  the 
ages  of  five  and  twenty-one,  etc. ; (4)  to  purchase  or  rent  school 
sites  and  premises,  and  to  build,  repair,  furnish  and  keep  in  order 
the  school  houses  and  appendages,  lands,  enclosures,  etc. 

No  authority  is  conferred  upon  the  board  of  trustees  to 
expend  the  money  of  the  supporters  of  the  schools  in  providing 
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a residence  for  the  teacher  or  teachers,  or  for  a chapel,  common 
room  for  studies,  or  for  cells,  infirmary,  dormitory,  room  for 
visiting  superior,  parlour,  kitchen,  or  garden,  as  set  out  in 
clause  one  of  the  agreement. 

The  only  authority  conferred  on  trustees  to  implement  the 
salary  of  a teacher  is  in  sec.  34  of  the  Separate  Schools  Act,  by 
which  they  are  authorized  in  the  agreement  between  themselves 
and  the  teacher  to  include  any  stipulation  to  provide  the 
teacher  with  board  and  lodging  ; that  is,  they  may  make  pro- 
vision for  his  being  boarded  or  lodged  by  some  resident  in  the 
vicinity  of  the  school  house,  and  this  provision  was  doubtless 
inserted  to  overcome  difficulties  sometimes  existing  in  securing 
teachers  in  rural  school  sections.  It  gives  the  trustees  no 
power  to  expend  school  moneys  in  the  erection  of  a residence 
for  the  teacher. 

There  is  no  authority  in  the  trustees  to  make  the  expendi- 
ture provided  for  in  the  sixth  clause  of  the  agreement.  It  in 
effect  provides  for  an  advance  of  $100  to  each  teacher  to  pur- 
chase furniture  which  the  teacher  is  to  own  at  the  end  of  five 
years. 

Boards  of  trustees  are  not  authorized  to  enter  into  a con- 
tract with  any  teacher  beyond  the  period  of  one  year,  and  the 
fifteenth  clause  of  the  agreement  is  therefore  invalid. 

It  follows,  from  the  judgment  above  pronounced,  as  to  the 
invalidity  of  the  contract  proposed  to  be  entered  into  by  the 
board  of  trustees  and  the  Brothers  of  the  Christian  Schools, 
for  the  employment  of  the  latter  as  teachers,  because  not  quali- 
fied, as  provided  by  sec.  78  of  the  Public  Schools  Act,  and  also 
as  to  the  invalidity  of  clause  one  of  the  contract,  providing  for 
the  erection  of  a residence,  or  the  addition  of  a residence  to  the 
school  house  for  the  use  of  the  said  brothers,  that  the  wdiole  of 
the  said  agreement  must  be  declared  invalid ; and  there  will  be 
judgment  accordingly,  and  an  order  perpetually  restraining  the 
said  board  of  trustees  from  entering  into  the  proposed  contract. 

The  defendants  must  pay  the  plaintiff’s  costs. 
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[IN  CHAMBERS.] 

Edward  v.  Cole. 

Motion  for  Judgment — Admissions — Pleading — Con.  Rides  259,  261 , 616. 

Consolidated  Rule  616  is  not  intended  to  apply  to  the  case  of  alleged  insuffi- 
ciency in  law  of  the  statements  of  fact  pleaded  in  the  defence. 

A motion  for  judgment  should  not  under  such  circumstances  be  made  under 
that  Rule,  but  the  procedure  indicated  in  Rule  259  or  Rule  261  should  be 
adopted. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers  refusing  a motion  for  judgment  was  argued  before 
Anglin,  J.,  in  Chambers,  on  the  14th  of  July,  1904. 

C.  A.  Moss,  for  the  plaintiff. 

W.  H.  Blake,  K.C.,  for  the  defendant. 

July  25.  Anglin,  J.  : — The  plaintiff  appeals  from  an  order 
of  the  Master  in  Chambers  dismissing  his  motion  for  judgment 
under  Con.  Rule  616.  The  statement  of  defence  raises  matters 
which  the  plaintiff  avers  disclose  no  answer  to  his  claim.  Con. 
Rules  261  and  259  afford  appropriate  methods  for  disposing  of 
such  questions.  In  view  of  their  provisions  I cannot  think 
that  Rule  616  was  intended,  or  should  be  used,  to  fulfil  this 
office.  The  latter  Rule  in  so  far  as  its  terms  apply  to  the 
present  motion,  does  not  materially  differ  from  the  corres- 
ponding rule  in  England.  Having  regard  to  English  authorities 
such  as  Mellor  v.  Bidebottom  (1877),  5 Ch.  D.  342,  I would  not 
be  disposed  to  extend  the  application  of  Rule  616  to  such  a 
case  as  this. 

The  relief  granted  under  this  Rule  is  not  a matter  of  right, 
but  a matter  for  the  exercise  of  judicial  discretion  : In  re 
Wright,  Kirke  v.  North,  [1895]  2 Ch.  747,  750.  That  discretion 
the  learned  Master  has  exercised  by  refusing  the  plaintiff  s 
motion,  and  I do  not  think  I should  interfere.  The  appeal  will 
be  dismissed  with  costs  to  be  paid  by  the  plaintiff  to  the  defen- 
dant in  any  event  of  the  action. 


R.  s.  c. 
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[IN  CHAMBERS.] 

In  Re  Dewar  and  Dumas. 


Landlord  and  Tenant — Overholding  Tenants  Act — Notice  of  Hearing — Affidavit — 
Prohibition — Waiver — R.S.O.  1897,  ch.  171 , sec.  J. 

On  an  application  under  the  Overholding  Tenants  Act  by  a landlord  for 
possession,  a copy  of  the  affidavit  filed  on  the  application  was  not  served  on 
the  tenant  as  directed  by  sec.  4 of  the  Act.  Counsel  appeared  for  the 
tenant  on  the  return  of  the  application  and  took  this  objection,  and  the 
application  was  adjourned  to  enable  a copy  of  the  affidavit  to  be  served. 
After  such  service  the  application  was  proceeded  with,  and  counsel  for  the 
tenant  examined  and  cross-examined  witnesses  and  argued  the  case,  when  an 
order  for  possession  was  made  : — 

Held,  that  the  failure  to  serve  a copy  of  the  affidavit  was  an  irregularity,  which 
could  be  and  had  been  waived,  and  prohibition  against  the  enforcement  of 
the  order  for  possession  was  refused. 

Motion  for  prohibition  by  a tenant  against  the  enforcement 
of  an  order  for  possession  under  the  Overholding  Tenants  Act, 
argued  before  Anglin,  J.,  in  Chambers,  on  the  15th  of  July, 
1904.  The  facts  are  stated  in  the  judgment. 

D.  0.  Cameron,  for  the  tenant. 

F.  J.  Roche,  for  the  landlord. 

July  25.  Anglin,  J.: — The  landlord,  Dewar,  is  proceeding 
under  the  Overholding  Tenants  Act,  R.S.O.  1897,  ch.  171,  to 
recover  possession  of  premises,  No.  220  Bleeker  St.,  Toronto. 
His  Honour,  F.  M.  Morson,  Esquire,  Junior  Judge  of  the  County 
of  York,  has  made  an  order  for  delivery  of  possession  by  the 
tenant,  who  now  asks  me  to  prohibit  the  issue  and  enforcement 
of  such  order. 

Upon  the  argument  I disposed  adversely  to  the  applicant 
of  all  his  objections  save  one,  viz.,  that  the  provisions  of  sec.  4 
of  the  statute,  requiring  that  to  the  notice  in  writing  of  the 
time  and  place  fixed  by  the  Judge  for  determining  the  land- 
lord’s right  to  an  order  for  possession,  to  be  served  upon  the 
tenant,  “ shall  be  annexed  a copy  of  the  Judge’s  appointment 
and  of  the  affidavit  on  which  the  appointment  was  obtained 
and  of  the  papers  attached  thereto,”  had  not  been  complied 
with.  The  notice  appears  to  have  been  duly  given  on  June 


1904 
July  25. 
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day  but  apparently  not  annexed  to  the  notice.  The  copy  of 
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the  affidavit  was  not  served  at  all  prior  to  the  return  of 
the  appointment  on  June  10th.  On  that  day  this  objection 
to  the  proceedings  was  taken  before  the  county  court  Judge 
by  counsel  for  the  tenant.  Instead  of  issuing  a new  appoint- 
ment and  directing  service  of  a fresh  notice,  etc.,  under 
sec.  4,  the  learned  Judge  adjourned  the  hearing  of  the 
case  until  June  17th,  and  directed  that  a copy  of  the  affi- 
davit be  meantime  served.  This  service  was  effected  on 
June  13th.  On  June  17th,  after  some  evidence  had  been 
taken,  the  matter  was  further  adjourned  to  June  24th,  when 
after  argument  an  order  in  favour  of  the  landlord  was  pro- 
nounced. The  tenant  was  represented  on  June  17th  and  June 
24th  by  counsel  who  cross-examined  the  applicant’s  witnesses, 
and  adduced  evidence  in  answer.  If  failure  to  serve  a copy  of 
the  affidavit  as  required  by  sec.  4 were  merely  an  irregularity 
which  could  be  waived,  the  course  taken  by  the  counsel  for  the 
tenant  would  in  my  opinion  amount  to  such  waiver : Smith  x. 
Smith  (1884),  17  N.S.  Rep.  42.  The  county  court  Judge  is. 
here  exercising  a statutory  jurisdiction  as  persona  designata. 
Section  5 gives  him  power  to  order  a writ  of  possession  to 
issue  “ if  at  the  time  and  place  so  appointed  the  tenant,  having 
been  duly  notified,  as  above  provided,  fails  to  appear.”  In  the 
absence  of  the  tenant  upon  the  return  of  the  appointment  a 
strict  compliance  with  the  requirements  of  sec.  4 as  to  notice 
etc.,  is  essential  as  a condition  precedent  to  the  exercise  of  the 
power  given  by  sec.  5.  But  if  the  tenant  appears  at  such  time 
and  place  the  Judge  shall,  in  a summary  manner,  hear  the 
parties,  etc.  The  contrast  between  this  provision  for  the  case 
where  the  tenant  attends  and  that  made  for  the  case  of  his 
non-appearance  indicates  that  it  is  only  in  the  latter  event  that 
a strict  compliance  with  the  provisions  of  sec.  4 is  a prerequisite 
of  jurisdiction.  Where  the  tenant  appears  and  takes  advantage 
of  an  adjournment  made  for  the  express  purpose  of  meeting  his 
objection  and  then  takes  the  chance  of  an  adjudication  upon 
the  merits  by  the  county  court  Judge  he  has,  I think, 
effectively  waived  what  he  has  himself  treated  as  merely  the 
irregularity  which  it  seems  in  fact  to  be.  In  the  absence  of  an 
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English  or  Ontario  case  in  point  I prefer  to  follow  Smith  v. 
Smith,  17  N.S.  Rep.  42,  a decision  of  the  Supreme  Court  of 
Nova  Scotia  rather  than  the  judgment  of  Dubuc,  J.,  in  Carley 
v.  Bertrand  (1894),  5 W.L.T.  158,  notwithstanding  the  closer 
similarity  borne  by  the  Manitoba  statute  to  our  own  Act. 

Moreover,  in  view  of  In  re  Warbrick  and  Rutherford 
(1903),  6 O.L.R.  430,  it  must  be  deemed  doubtful  whether 
prohibition  should  under  any  circumstances  be  granted  before 
the  writ  of  possession  has  actually  issued. 

Motion  dismissed  with  costs. 

R.  s.  c. 


[IN  CHAMBERS.] 

In  re  Cohen. 


Criminal  Law— Extradition — R.S.C.  1886,  ch.  llf.2- — Recovery  of  Stolen  Property 
— Evidence — Inferences — “Money,  Valuable  Security  or  Other  Property ” — 
Ejusdem  Generis. 

Upon  a motion  for  the  discharge  of  a prisoner  committed  for  extradition  no 
evidence  can  be  considered  except  that  upon  which  the  prisoner  stands  com- 
mitted, and  into  the  weight  of  that  evidence  or  even  its  sufficiency  to  sustain 
the  charge  no  inquiry  can  be  made. 

The  fact  of  the  silence  of  a person  accused  of  receiving  stolen  property  upon 
hearing  statements  made  as  to  his  alleged  guilt  by  the  person  who  stole  the 
property  is  admissible  in  evidence  as  leading  to  the  inference  of  his  guilty 
knowledge. 

Having  regard  to  the  interpretation  clauses  of  the  Extradition  Act,  R.S.C. 
1886,  ch.  142,  crimes  referred  to  in  the  “ extradition  arrangement”  of  1890 
between  Great  Britain  and  the  United  States  come  within  the  Act. 

The  words  “other  property”  used  in  that  arrangement  as  to  the  crime  of 
“receiving  any  money,  valuable  security,  or  other  property,  knowing  the 
same  to  have  been  embezzled,  stolen,  or  fraudulently  obtained  ” must  be 
construed  as  relating  only  to  things  of  the  same  type  as  “ money  ” or  “valu- 
able security  ” and  a prisoner  accused  of  receiving  a stolen  pair  of  shoes  was 
discharged  from  custody. 

Motion  for  discharge  of  a prisoner  committed  for  extradi- 
tion under  the  Extradition  Act,  argued  before  Anglin,  J.,  in 
Chambers,  on  the  14th  and  15th  of  July,  1904. 


Anglin,  J. 

1904 

In  re 
Dewar 
and 
Dumas. 


1904 
July  23. 


C.  A.  Masten,  for  the  prisoner. 

S.  F.  Washington,  K.C.,  for  the  private  prosecutors. 
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July  23.  Anglin,  J.: — The  learned  counsel  for  the  prisoner 
asks  for  a writ  of  habeas  corpus  upon  three  distinct  grounds, 
viz.:— 1st,  that  no  offence  was  proved  under  the  laws  of  the 
State  of  Illinois ; 2nd,  that  the  evidence  does  not  warrant  com- 
mitment ; 3rd,  that  the  Extradition  Act  does  not  include  the 
offence  charged. 

The  prisoner  is  charged  with  “unlawfully  receiving  and 
having  in  his  possession  certain  goods  and  chattels,  well  know- 
ing the  same  to  have  been  theretofore  stolen.”  Upon  hearing 
the  evidence  adduced  before  him,  His  Honour,  Judge  Snider, 
sitting  as  an  extradition  commissioner,  committed  the  defendant 
for  extradition. 

1st. — I am  not  free  to  give  effect  to  any  personal  opinion 
I may  entertain  in  regard  to  the  first  point  raised  by  Mr. 
Masten ; Re  Murphy  (1895),  22  A R.  386,  is  in  this  Court  con- 
clusive authority  against  this  objection. 

2nd. — The  learned  commissioner  rejects  the  deposition  of  one 
McCarthy,  on  the  ground  that,  though  duly  authenticated,  it  is 
not  a “deposition  or  statement”  within  R.S.C.  1886,  ch.  142, 
sec.  10,  adding  these  words:  “I  reserve  leave  to  Mr.  Washington 
to  renew  his  application  to  have  it  taken  in  evidence  before 
any  Court  on  further  motion  herein.”  Such  an  application  as 
the  present  is  the  only  further  motion  which  could  have  been 
contemplated.  I am  clearly  of  opinion  that  upon  motion  for 
habeas  corpus , or  for  the  discharge  of  the  prisoner,  I cannot 
receive  or  consider  any  evidence  except  that  upon  which  the 
prisoner  stands  committed:  In  re  Parker  (1890),  19  O.R.  612, 
619.  I have  to  determine  whether  upon  that  evidence  he  is 
legally  committed  for  extradition. 

The  testimony  received  by  His  Honour,  Judge  Snider,  was, 
in  my  opinion,  “legal  evidence  tending  to  attach  criminality  to 
the  accused.”  Into  the  weight  of  that  evidence,  or  even  its 
sufficiency  to  sustain  the  charge,  I should  not  here  enquire:  In 
re  Weir  (1887),  14  O.R.  389,  396  ; Ex  parte  Feinberg  (1901),  4 
Can.  Cr.  Cas.  270,  272-3.  The  objection  taken  by  counsel  for 
the  prisoner  to  the  legality  of  the  evidence,  was  that,  as  to  the 
guilty  knowledge  of  the  accused,  it  consisted  solely  of  his  silence 
upon  hearing  statements  involving  his  guilt,  made  by  the  thief, 
McCarthy.  As  proof  of  the  facts  stated  by  McCarthy,  this 
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evidence  is  per  se  valueless ; as  an  acknowledgment  by  the 
accused,  to  be  inferred  from  his  conduct  or  silence,  of  the  accu- 
racy of  the  assertions  made,  the  evidence  is  admissible  : Regina 
v.  Smith  (1897),  18  Cox  C.  C.  470;  Regina  v.  Cox  (1858), 
1 F.  & F.  90  ; Regina  v.  Mallory  (1884),  15  Cox  C.  C.  456. 
The  weight  to  be  attached  to  it  is  wholly  for  the  commissioner. 
There  was  competent  evidence  upon  which  a magistrate  might, 
in  his  discretion,  commit  for  trial,  as  affording  probable  cause 
for  believing  the  accused  to  be  guilty.  Moreover,  there  was,  in 
the  facts  which  transpired  at  the  time  of  the  arrest  of  the  de- 
fendant, as  deposed  to  by  the  officers,  other  evidence  from  which 
the  commissioner  might  not  unreasonably  infer  the  scienter  of 
the  accused. 

3rd. — Finally,  the  learned  counsel  for  the  prisoner  argues 
that  the  charge  laid  is  not  within  the  Extradition  Act.  The 
schedules  to  our  Acts  of  1886,  (R.S.C.  1886,  ch.  142);  and  of 
1889,  (52  Viet.  ch.  36)  do  not  mention  this  crime,  but  by  the 
interpretation  clauses  of  the  earlier  statute,  “ extradition  crime 
....  in  the  application  of  this  Act  to  the  case  of  any  extradi- 
tion arrangement  means  any  crime  described  in  such  arrange- 
ment, whether  comprised  in  the  said  schedule  or  not.”  The 
latter  Act  is  “to  make  further  provision,  etc.”  The  “extradi- 
tion arrangement  ” of  1890  with  the  United  States  of  America, 
though  made  four  years  after  our  Extradition  Act  of  1886  was 
enacted,  must,  in  my  opinion,  be  deemed  to  be  covered  by  the 
interpretation  clause  of  that  statute,  and  in  that  arrangement 
is  comprised  a crime  described  as  “ receiving  any  money,  valu- 
able security,  or  other  property,  knowing  the  same  to  have  been 
embezzled,  stolen  or  fraudulently  obtained.”  Any  offence 
within  this  description  is,  therefore,  within  the  Extradition  Act 
of  Canada. 

Counsel  for  the  prisoner,  however,  maintains  that  the  words 
“other  property,”  applying  the  maxim,  noscuntur  a sociis,  must 
be  restricted  to  things  of  the  same  type  as  money  and  securities 
for  money,  citing  The  Queen  v.  Be  Portugal  (1885),  55  L.J.Q.B. 
567.  In  that  case  in  extradition  proceedings  sec.  75  of  the 
Larceny  Act,  “ whosoever  having  been  entrusted  ....  as 
banker,  merchant,  broker,  attorney,  or  other  agent,  etc.,”  was 
held  by  a Divisional  Court  not  to  cover  the  case  of  a prisoner 
10— VOL.  VIII.  O.L.R. 
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charged  with  “ misappropriating  certain  securities  handed  to 
him  while  engaged  in  an  attempt,  under  an  agreement  with  the 
prosecutor,  to  procure  a contract  for  the  construction  of  certain 
railways.”  The  Court,  emphasizing  the  word  “other,”  held  that 
the  words  “or  other  agent”  meant  only  “ some  agent  of  a like 
kind  with  the  classes  before  enumerated.”  The  chief  value  of 
this  case  as  an  authority  is  that  it  goes  far  to  establish  the 
applicability  to  proper  cases  in  extradition  proceedings  of  the 
strict  rule  of  interpretation  generally  acted  upon  in  construing 
criminal  statutes.  The  fair  and  liberal  spirit  with  which  we 
are  told  we  should  approach  the  construction  of  a treaty,  “not 
labouring  with  eager  astuteness  to  find  flaws  or  doubtful  mean- 
ings in  its  words,”  see  Re  Burley  (1865),  1 C.L.J.  50;  and  Regina 
v.  Morton  (1868),  19  C.P.  20,  must  not  induce  the  Court  to 
extend  its  operation  to  crimes  not  specified  or  expressed. 
Numerous  other  cases  of  restricted  construction  of  similar 
general  words  are  collected  in  the  leading  text  books  : Stroud’s 
Judicial  Dictionary,  2nd  ed.,  pp.  1359-1366  ; Sutherland  on 
Statutory  Construction,  pp.  351  et  seq.;  Maxwell  on  Interpreta- 
tion of  Statutes,  3rd  ed.,  pp.  468  et  seq.;  Hardcastle’s  Statute 
Law,  3rd  ed.,  pp.  190  et  seq.  As  a few  such  cases  closely  in 
point  and  dealing  with  similar  generic  words  I may  refer  to 
Sandiman  v.  Breach  (1827),  7 B.  & C.  96;  Attorney -General 
v.  Hamilton  Street  Railway  (1895),  27  O.R.  49,  24  A.R.  170, 
(other  person);  Clark  v.  Gaskarth  (1818),  8 Taunt.  431,  (other 
products);  Casher  v.  Holmes  (1831),  2 B.  & Ad.  592,  (all  other 
metals);  Radnorshire  v.  Evans  (1863),  3 B.  & S.  400,  (other 
thing);  In  re  Stockport  Schools , [1898]  .2  Ch.  687,  (other 
schools);  Read  v.  Ingham  (1854),  3 E.  & B.  889,  (other  craft); 
Willis  v.  Thorp  (1875),  L.  R.  10  Q.  B.  383,  (other  charges); 
Powell  v.  Boraston  (1865),  18  C.  B.  N.  S.  175,  (other  building); 
Lowther  v.  Earl  Radnor  (1806),  8 East  124,  (other  labourers); 
and  Fletcher  v.  Lord  Sondes  (1826),  3 Bing.  501,  580,  (other 
cattle). 

On  the  other  hand,  in  numerous  instances  the  Courts  have 
seen  fit  to  give  to  generic  words,  following  words  more  specific, 
a comprehensive  meaning.  The  writers  above  named  give  many 
examples.  The  Queen  v.  Edmundson  (1859),  2 El.  & El.  77 
may  be  referred  to  as  an  instance  where  a statutory  provision 
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authorizing  search  for  certain  purloined  articles  “ in  any  dwell-  Anghn’ J* 
ing  house,  outhouse,  yard,  garden  or  other  place  or  places,”  was  1904 

held  to  include  a warehouse.  Of  the  numerous  similar  author-  T~~ 

ities  the  following  seem  most  nearly  in  point : Regina  v.  Cohen. 
Doubleday  (1861),  3 El.  & El.  501,  (other  persons);  Young  v. 

Grattridge  (1868),  L.R.  4 Q.B.  166,  (other  place);  Rex  v.  Shrews- 
bury (1832),  3 B & Ad.  216;  Regina  v.  Payne  (1866),  L.R.  1 
C.C.R.  27  (other  article  or  thing);  Rex  v.  Norris  (1804),  Russ. 

& Ry.  69,  (other  building);  Richmond  Hill  S.  S.  Co.  v.  Trinity 
House,  [1896]  2 Q.B.  134,  (other  goods). 

In  Re  Miller  (1889),  61  L.  T.  N.  S.  367,  North,  J.,  says: 

“ You  do  not  use  the  word  ‘ other’  unless  there  is  some  relation 
between  the  classes  of  things,”  and  in  Leicester  v.  Brown  (1892), 

41  W.R.  78,  Pollock,  B.,  advances,  as  a reason  for  holding  the 
generic  word  to  be  of  comprehensive  meaning,  the  absence  of 
the  word  “ other.”  Mr.  Maxwell  speaks  of  “ the  restricted 
meaning  which  primarily  attaches  to  the  general  word  in  such 
circumstances,”  (p.  475);  while  Lord  Esher,  in  Anderson  v. 

Anderson,  [1895]  1 Q.B.  749,  753,  says:  “ Prima  facie  you  are 
to  give  the  words  their  larger  meaning.”  His  lordship  also 
states  that  the  modern  tendency  of  the  Courts  has  been  to 
construe  general  words  in  their  ordinary  sense. 

Lopes,  L.  J.,  remarks  : “ The  doctrine  of  ejusdem  generis  is 
a very  valuable  servant,  but  it  would  be  a most  dangerous 
master.”  The  Court  was  in  that  case  construing  a-  voluntary 
settlement  and  cites  authorities  dealing  with  the  interpretation 
of  wills,  in  which  Courts  appear  to  exercise  a wider  discretion 
in  applying  rules  of  interpretation  than  they  consider  them- 
selves to  possess  when  construing  statutes,  especially  those  of 
a penal  character,  and  ordinary  deeds  and  contracts.  As  an 
instance  of  a notable  modern  application  of  an  ejusdem  generis 
construction  by  the  highest  Courts,  indicating  that  in  matters  of  a 
criminal  character  the  pristine  vigour  of  that  principle  of  construe* 
tion  remains  unimpaired,  I would  refer  to  Powell  v.  Kempion 
Park  Race  Course  Company,  [1897]  2 Q.B.  242,  257,  265-6, 

275-6,  301;  [1899]  A.C.  143.  The  Supreme  Court  of  Canada 
applied  this  rule  recently  in  O’Dell  v.  Gregory  (1895),  24  S.C.R. 

661.  In  a still  later  case,  Farquhar son  v.  Imperial  Oil  Co.  (1899), 

30  S.C.R.  188,  reversing  the  judgment  of  an  Ontario  Divisional 
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Court,  reported  in  29  O.R.  206,  the  Supreme  Court  refused  to 
apply  this  canon  of  interpretation  to  R.S.O.  1887,  ch.  120,  sec.  1, 
prohibiting  the  prevention  of  the  passage  of  saw  logs  and  other 
timber  down  a river,  creek  or  stream,  by  felling  trees  or  placing 
any  other  obstruction  in  or  across  the  same. 

Mr.  Stroud,  in  his  valuable  work,  reaches  this  conclusion  at 
p.  1360  : “It  is  perhaps  impossible  to  lay  down  any  workable 
rule  to  determine  which  of  these  two  interpretations  the  word 
should  receive  in  any  case  not  already  covered  by  authority.” 
I have  made  an  exhaustive  search  for  some  case  in  which  the 
words  “other  property”  have  been  interpreted  following  specific 
words  in  a statute,  deed  or  contract.  There  seems  to  be  no  such 
case  in  England  or  Ontario. 

Seeking  for  other  authority  covering  these  very  words  I 
find  the  following : In  Hall  v.  Baker  (1889),  74  Wis.  118,  127, 
the  appellate  Court  held  tax  certificates  to  be  “ other  property  ” 
within  the  meaning  of  a section  providing  that  a county  may 
make  a subscription  to  the  capital  stock  of  a railroad  company 
“ to  be  paid  in  money,  lands  or  other  property.” 

In  Grissell  v.  Housatonic  R.  W.  Co,  (1887),  54  Conn.  447, 
467,  an  appellate  Court,  dealing  with  a statute  providing  for 
compensation  by  railway  companies  where  any  injury  is  done 
to  “a  building  or  other  property,”  held  “fences  and  forest  trees” 
to  be  included.  The  manifest  object  of  the  statute  determined 
this  construction. 

In  People  v.  New  York  and  Manhattan  Beach  R.  W.  Co. 
(1881),  84  N.Y.  565,  a statute  authorizing  the  State  to  bring 
action  to  recover  “ money,  funds,  credits  and  property  ” held  by 
public  corporations,  courts,  officers  or  agents  for  public  purposes, 
which  have  been  wrongfully  converted  or  disposed  of,  was  held 
not  to  include  real  estate,  and  the  word  “ property  ” associated 
with  the  preceding  words  of  specific  description  in  the  Act  was 
construed  as  referring  to  property  of  the  same  general  kind 
with  that  previously  enumerated.  The  word  “ other  ” is  not 
found  in  this  case. 

In  First  National  Bank  of  Joliet  v.  Adam  (1891),  138  111. 
483,  the  Court  dealt  with  a lease  reserving  to  the  lessor  a lien 
for  rent  upon  “ all  goods,  chattels,  or  other  property  ” belonging 
to  the  lessee.  This  clause  occurred  immediately  after  a pro- 
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vision  for  distress.  The  Court  said  : “ The  most  natural  appli-  Anglin, -J. 
cation  of  the  word  ‘other’  as  here  used  is  to  refer  it  back  to  the  1904 

words  ‘goods  and  chattels,’  which  immediately  precede  it.  The  jN  ^ 

expression  ‘ or  other  property  ’ would  seem  to  have  been  in-  Cohen. 
tended  to  designate  such  other  personal  property  as  might  be 
the  subject  matter  of  a distress  for  rent.  Under  the  rule  of 
construction  that  general  and  specific  words  which  are  capable 
of  an  analogous  meaning  being  associated  together  take  colour 
from  each  other  so  that  the  general  words  are  restricted  to  a 
sense  analogous  to  the  less  general,  the  general  words  ‘ or  other 
property  ’ would  be  restricted  to  a meaning  analogous  to  the 
words  ‘goods’  and  ‘chattels,’  and  consequently  would  not  em- 
brace such  property  as  fixtures  or  chattels  real,  partaking  more 
of  the  nature  of  realty  than  personalty.” 

These  are  the  only  decisions  I can  find  upon  the  interpreta- 
tion of  the  words  “ other  property,”  except  when  used  in  wills. 

So  much  do  they  depend  upon  the  context  and  the  object  of  the 
statutes  or  documents  under  discussion  that,  if  binding  as 
authorities,  they  would  be  by  no  means  conclusive  in  the 
present  instance. 

It  is  a universal  rule  of  construction  that  “ all  words  of  a 
written  instrument  shall,  if  possible,  be  given  some  effect,  so 
that  none  will  be  void,  superfluous,  or  redundant.”  Wherefore 
general  words  must  not  be  so  restricted  as  to  deprive  them  of 
all  meaning.  If  the  particular  words  preceding  exhaust  the 
type,  the  general  words  must  receive  a wider  interpretation : 

Fenwick  v.  Schmalz  (1868),  L.R.  3 C.P.  313,  315.  But  can  it 
be  said  that  “ money  ” and  “ valuable  security  ” comprise  the 
entire  genus  or  type  of  things  to  which  they  belong  ? 

In  Rex  v.  Hill  (1811),  Russ.  & Ry.  190,  money  was  held  not 
to  include  bank  notes,  though  in  construing  a will  the  contrary 
conclusion  had  been  reached  by  Lord  Chancellor  Hardwicke  in 
Southcott  v.  Watson  (1745),  3 Atk.  226. 

An  unstamped  cheque  lias  been  held  not  to  be  “ a valuable 
security”:  Rex  v.  Yates  (1827),  1 Moody  170,  and  there  was 
a marked  difference  of  opinion  in  Regina  v.  Tatlock  (1876),  2 
Q.B.D.  157,  163,  166,  as  to  whether  a policy  of  insurance  is  a 
valuable  security.  An  I.  O. U.  was  held  not  to  be  “a  security 
for  money”  in  Barry  v.  Harding  (1844),  1 J.  & LaT.  475, 
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and  would  probably  be  deemed  not  “a  valuable  security;”  so, 
too,  a bankers  deposit  note  in  Hopkins  v.  Abbott  (1875),  L.R. 
19  Eq.  222.  It  would,  therefore,  appear  that  there  are  several 
other  things  (and  there  may  be  more)  of  a like  type,  which 
would  not  be  held  to  be  covered  by  the  words  “ money,  valuable 
security”  and  in  its  application  to  these  the  words  “other  prop- 
erty ” may  have  the  full  effect  intended  by  the  treaty-makers 
I cannot,  on  the  grounds  that  the  specific  words  are  exhaustive,, 
here  refuse  to  apply  the  ejusdem  generis  rule. 

This  rule  of  construction  is  spoken  of  by  Mr.  Hardcastle 
(3rd.  ed.  p.  191),  as  “a  mere  presumption  in  the  absence  of  other 
indication  of  intention.” 

If  we  take  the  entire  treaty  and  “ by  a wider  inspection  of 
its  scope  ” endeavour  to  learn  the  intention  of  the  high  contract- 
ing parties,  which,  if  ascertainable  by  a consideration  of  the 
object  of  the  treaty,  its  whole  scope  and  tenor,  or  other  reliable 
indicia , must  certainly  govern  its  construction,  the  difficulty  of 
refusing  to  apply  the  rule  under  consideration  is  increased 
rather  than  lessened. 

The  purpose  of  this  convention  was  to  extend  the  scope  of 
the  existing  extradition  arrangements  between  Great  Britain 
and  the  United  States.  With  this  object  it  introduced  into  the 
schedule  of  extradition  crimes  certain  offences  not  before  in- 
cluded, and  amongst  them  the  offence  described  as  “ receiving 
any  money,  valuable  security,  or  other  property,  etc.”  The 
expressed  purpose  of  the  convention  has  been  attained  whatever 
interpretation  is  given  to  the  words  “ other  property  ” in  this 
particular  clause. 

“ Property  is  the  most  comprehensive  of  all  terms  which 
can  be  used  inasmuch  as  it  is  indicative  and  descriptive  of  every 
possible  interest  which  the  party  can  have,”  per  Langdale,  M.R., 
in  Jones  v.  Skinner  (1831),  5 L.J.  Ch.  87.  In  construing  wills 
only  a very  clear  context,  leaving  no  room  to  doubt  the  testator’s 
intention  to  restrict  its  meaning,  is  permitted  to  deprive  this 
word  of  its  comprehensiveness.  Arnold  v.  Arnold  (1834),  2 
Myl.  & K.  365,  well  illustrates  this,  as  do  also  Robinson  v.  Webb 
(1853),  17  Beav.  260;  Mullaly  v.  Walsh  (1879),  3 L.R.  Ir.  244. 
and  Gover  v.  Davis  (1860),  29  Beav.  222.  The  nature  of  the 
subject  dealt  with  does  not  admit  of  its  widest  signification, 
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which  would  include  real  estate,  etc.,  being  here  given  to  this 
word.  How  far  is  its  comprehensiveness  to  be  restricted  ? 

It  is  perhaps  difficult  to  conceive  why  the  criminal  receiving 
stolen  money,  valuable  securities  and  things  of  that  type,  should 
be  extraditable  rather  than  the  receiver  of  other  kinds  of  stolen 
goods  or  chattels.  And  yet  every  offence  is  not  an  extradition 
crime.  The  framers  of  the  treaty  may  well  have  regarded 
the  dealer  in  stolen  money  and  securities  as  a more  danger- 
ous kind  of  offender — a criminal  usually  on  a larger  scale 
— than  the  ordinary,  commonplace  receiver  of  stolen  goods. 
We  cannot  attribute  to  the  framers  of  this  treaty  ignorance  or 
forgetfulness  of  a rule  of  construction  so  well  established  in 
the  jurisprudence  of  both  countries  as  that  in  question.  Lord 
Halsbury  says  in  Thames  and  Mersey  Marine  Ins.  Co.  v.  Ham- 
ilton Fraser  & Co.  (1887),  12  App.  Cas.  at  p.  490 : “ Where  the 
same  words  have  for  many  years  received  a judicial  construction* 
it  is  not  unreasonable  to  suppose  that  parties  have  contracted 
upon  the  belief  that  their  words  will  be  understood  in  what  I 
will  call  the  accepted  sense.  And  it  is  to  be  remembered  that 
what  Courts  have  to  do  in  construing  all  written  documents  is 
to  reach  the  meaning  of  the  parties  through  the  words  they 
have  used.”  If  Parliament  is  presumed  to  legislate  in  the  light 
of  decided  cases,  and  legislative  language  is  to  be  taken  as 
intended  to  be  construed  by  the  established  canons  of  interpreta- 
tion ; if  ordinary  persons  are  presumed  to  contract  with  a 
knowledge  of  the  law  bearing  upon  the  language  they  employ ; 
a fortiori  should  the  representatives  of  sovereign  states,  making 
solemn  treaties  of  such  vast  moment  to  the  wellbeing;  of  their 
respective  countries,  be  credited  with  knowledge  and  recollec- 
tion of  the  ordinary  canons  of  construction  and  of  the  fact 
that  courts  of  justice  are  accustomed  to  presume  that  the 
application  of  such  rules  was  contemplated  when  language 
within  their  purview  is  deliberately  employed.  Adapting  the 
language  of  Lindley,  M.R.,  “I  cannot  conceive  why  the  treaty- 
framers  should  have  taken  the  trouble  to  specify  in  this  section 
such  special  things  as  ‘money’  and  ‘valuable  securities’  except 
to  shew  the  type  of  thing  which  they  were  referring  to,  and  in 
my  opinion  ‘other  property’  must  be  taken  to  mean  other 
property  of  that  type:”  In  re  Stockport  Schools,  [1898]  2 
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Ch.  687,  at  p.  696.  Had  they  meant  the  general  words  to  be 
applied  without  restriction  they  “ would  have  used  only  one 
compendious”  expression:  Rex  v.  Wallis  (1793),  5 T.R.  379. 
Notwithstanding  the  warning  of  an  eminent  Judge  that  “ in 
denying  to  any  word  (or  phrase)  its  known  or  natural  meaning 
we  ought  to  be  quite  sure  that  the  intention  was  in  the  particu- 
lar case  not  to  give  it  that  meaning,”  [ Tisdell  v.  Combe  (1838), 
7 Ad.  & E.  at  p.  796,  per  Denman,  C.J.J  the-  absence  of  any  merit 
in  the  defendant’s  case,  and  the  fact  that  I cannot  say  that  I 
am  absolutely  certain  that  I am  correctly  interpreting  this  im- 
portant treaty  clause,  I feel  bound  to  give  the  prisoner  the 
benefit  of  the  best  opinion  I have  been  able  to  form.  I would, 
if  a Divisional  Court  wrere  sitting,  gladly  avail  myself  of  the 
provision  enabling  me  to  refer  this  motion  to  it : O. J.A.,  sec. 
67  (1)  (b).  But  as  no  such  Court  will  be  held  for  two  months, 
having  after  the  fullest  reflection,  though  not  without  much 
hesitation,  reached  the  conclusion  that  the  offence  with  which 
Cohen  is  charged  is  not  an  extradition  crime  under  the  existing 
convention  between  Great  Britain  and  the  United  States,  I feel 
that  I am  bound  to  assume  the  responsibility  of  granting  the 
writ  of  habeas  corpus  for  which  he  asks  and  of  ordering  his 
discharge  from  custody.  “ So  long  as  there  is  an  extradition 
law  under  which  a criminal  whose  extradition  is  sought  has 
rights  to  be  observed  here,  he  is  entitled  to  have  those  rights 
administered  by  our  Courts:”  Per  Osier,  J.,  in  Re  Parker  (1882), 
9 P.R.  at  p.  335. 


r.  s.  c. 


VIII.] 


ONTARIO  LAW  REPORTS. 


15 


[DIVISIONAL  COURT.] 

Bank  of  Hamilton  et  al.  v.  Anderson  et  al. 

Parties — Joinder  of  Plaintiffs — Causes  of  Action — Pleading — Lease — Action  to 

Set  aside — Fraud  on  Creditors — Right  of  Assignee  for  Creditors — Termi- 
nation of. 

One  of  the  defendants  mortgaged  land  to  the  plaintiff  bank,  and  then  made  an 
assignment  under  R.S.O.  1897,  ch.  147,  to  the  other  plaintiff  for  the  benefit 
of  creditors.  The  assignee  conveyed  to  the  bank  the  equity  of  redemption 
in  the  land.  This  action  was  then  brought  to  have  a lease  of  the  land  made 
by  the  mortgagor  to  his  co-defendant  declared  void.  The  bank  alleged  that 
the  lease,  though  dated  before  the  mortgage,  was  not  made  until  after  it ; 
and  both  plaintiffs  alleged  that  the  lease  was  made  voluntarily,  when  the 
lessor  was,  to  the  knowledge  of  the  lessee,  in  insolvent  circumstances,  and 
with  intent  to  defraud  creditors  : — 

Held , that  the  right  to  relief  upon  the  latter  ground  could  be  claimed  only  by 
the  assignee  under  sec.  9 of  the  Act,  and  his  right  terminated  when  he  so 
dealt  with  the  estate  as  to  render  the  relief  useless  to  it ; and  therefore  the 
assignee  was  improperly  joined  as  a plaintiff. 

Semble,  that  the  proper  order  would  be  to  strike  out  the  name  of  the  assignee 
as  plaintiff  and  the  claim  to  set  aside  the  lease  as  fraudulent  against 
creditors. 

The  order  made  below,  7 O.L.R.  613,  was,  however,  affirmed. 

Appeal  by  the  plaintiffs  from  an  order  of  MacMahon,  J., 
7 O.L.R.  613,  dismissing  their  appeal  from  an  order  of  the  Master 
in  Chambers  ( ib .)  requiring  the  plaintiffs  (the  bank  and  one 
E.  R.  C.  Clarkson)  to  elect  which  of  them  should  proceed  with 
this  action,  and  providing  that  upon  such  election  the  name  of 
the  other  plaintiff  and  all  portions  of  the  statement  of  claim 
referring  to  the  cause  of  action  of  such  plaintiff  should  be 
struck  out.  The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  Street  and  Britton,  JJ.,  on  the  18th 
April,  1904. 

W.  R.  Riddell , K.C.,  for  the  plaintiffs. 

G.  H.  Kilmer , for  the  defendant  J.  H.  Anderson. 

June  3.  The  judgment  of  the  Court  was  delivered  by 
Street,  J.: — The  facts  set  out  in  the  statement  of  claim  are 
shortly  as  follows.  On  the  1st  November,  1901,  the  defendant 
C.  W.  Anderson  made  a lease  of  the  lands  in  question  to  the 
defendant  J.  H.  Anderson  for  the  term  of  5 years  at  a trifling 
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rent.  On  the  11th  December,  1901,  the  defendant  C.  W. 
Anderson  executed  a mortgage  to  the  plaintiffs  the  Bank  of 
Hamilton  to  secure  a debt  due  by  him.  On  the  17th  December, 
1902,  the  defendant  C.  W.  Anderson  made  an  assignment  for 
the  benefit  of  creditors  to  the  plaintiff  Clarkson,  and  on  the 
26th  June,  1903,  Clarkson  conveyed  the  land  in  question  to  his 
co-plaintiffs  the  Bank  of  Hamilton.  The  plaintiffs  the  Bank  of 
Hamilton  allege  that  the  lease  from  C.  W.  Anderson  to  J.  H. 
Anderson  was  in  fact  not  made  until  after  the  making  of  the 
mortgage  to  them ; and  both  plaintiffs  allege  that,  if  made  at 
all,  the  said  lease  was  made  voluntarily,  when  the  lessor  was, 
to  the  knowledge  of  himself  and  the  lessee,  in  insolvent 
circumstances,  and  with  intent  to  defraud  creditors.  Both 
plaintiffs  ask  that  the  said  lease  may  be  declared  void  as 
against  them,  and  that  the  defendants  may  be  ordered  to  give 
them  possession  and  to  pay  them  mesne  profits. 

The  plaintiffs  the  Bank  of  Hamilton  became  mortgagees  of 
the  land  under  the  mortgage  from  the  defendant  C.  W. 
Anderson  to  them;  after  the  mortgage  C.  W.  Anderson  assigned 
to  Clarkson  for  the  benefit  of  his  creditors,  and  the  Bank  of 
Hamilton  took  from  Clarkson  an  assignment  of  the  equity  of 
redemption,  and  their  title  is,  therefore,  absolute.  Their  title 
is,  however,  apparently  subject  to  a lease  executed  before  their 
mortgage  by  C.  W.  Anderson  to  J.  H.  Anderson  for  5 years 
from  the  1st  November.  1901.  They  are  seeking  to  get  rid  of 
this  lease,  first  by  alleging  that,  although  dated  before  their 
mortgage,  it  was  really  not  executed  until  after  it,  and  second 
by  adding  Clarkson  as  a co-plaintiff,  in  order  that  they  may 
have  the  lease  declared  voluntary  and  fraudulent  against 
creditors.  This  relief  is  given  by  sec.  9 of  R.S.O.  1897,  ch. 
147,  to  the  assignee  for  the  benefit  of  creditors  exclusively, 
where  an  assignment  has  been  made,  and  creditors  are  excluded 
from  it  except  in  the  case  mentioned  in  the  2nd  sub-section  of 
that  section,  which  does  not  apply  here.  The  right  to  this 
relief  is  given  to  the  assignee  for  the  benefit  of  the  insolvent 
estate,  and  it  must  necessarily  terminate  when  he  has  so  dealt 
with  the  estate  as  to  render  the  relief  useless  to  it.  In  the 
present  case  the  assignee  was  owner  of  the  equity  of  redemp- 
tion in  the  land  in  question,  the  Bank  of  Hamilton  being 
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mortgagees.  As  owner  of  the  equity  of  redemption  he  was 
entitled  to  come  into  Court  asking  that  the  lease  from  the 
defendant  C.  W.  Anderson  to  the  defendant  J.  H.  Anderson 
should  be  set  aside  as  a fraud  upon  creditors.  Had  he  done 
this  and  been  successful,  the  value  of  the  equity  of  redemption 
to  the  insolvent  estate  would  have  been  increased  by  the  value 
of  the  term  so  declared  void.  But,  instead  of  doing  this,  he 
sold  his  whole  right  in  the  land  in  question  to  the  Bank  of 
Hamilton,  so  that  he  has  no  longer  any  interest  in  it,  and  the 
insolvent  estate  will  not  profit  in  any  way  if  the  term  is 
declared  void ; the  bank,  and  not  the  estate,  will  reap  the 
benefit,  if  any,  of  the  proceedings. 

Under  these  circumstances,  it  appears  to  me  plain  that  the 
plaintiff  Clarkson  has  no  rights  of  any  kind  remaining,  and 
that  it  was  improper  to  have  joined  him  as  a party  and  to  have 
claimed  any  rights  on  his  behalf. 

An  affidavit  has  been  filed  by  the  plaintiffs’  solicitors 
verifying  a copy  of  an  agreement  made  by  the  plaintiff  Clarkson 
with  the  plaintiffs  the  bank,  before  the  conveyance  from 
Clarkson  to  the  bank,  but  of  the  same  date,  by  the  terms  of 
which  Clarkson  agrees,  for  the  consideration  therein  mentioned, 
to  convey  all  his  interest  in  the  lands  in  question  to  the  bank, 
together  with  all  his  rights  of  action  against  any  person  in 
connection  therewith,  and  with  the  right  to  use  the  name  of 
Clarkson  in  any  proceedings  they  may  take.  But  this  agree- 
ment can  make  no  difference.  Clarkson,  having  conveyed  away 
the  lands,  had  no  rights  of  action  left  in  himself  which  he 
could  enforce  in  his  own  name ; and  he  cannot  convey  to  the 
bank  a right  of  action  which  the  statute  says  is  exclusively 
his,  except  in  the  case  mentioned  in  sub-sec.  2 of  sec.  9 ; and 
the  plaintiffs  do  not  come  within  that. 

The  absence  of  any  right  in  Clarkson  seems  so  clear  that  I 
should  have  preferred  to  order  that  his  name,  and  the  claim  to 
set  aside  the  lease  as  fraudulent  against  creditors,  should  be 
struck  out,  but  the  form  in  which  the  order  has  been  made 
will  answer  the  same  purpose. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  McCrae  and  Village  of  Brussels. 

Municipal  Corporations — Local  Improvement  By-law — Personal  Service  of  Notice 
— Waiver — Municipal  Act , 1903 , sec.  669  (la) — Court  of  Revision. 

It  is  a fatal  objection  to  the  validity  of  a municipal  by-law  authorizing  a work 
as  a local  improvement,  that  notice  of  the  intention  of  the  council  to  under- 
take the  work  was  not  given  to  the  owners  of  the  property  benefited  thereby, 
by  personal  service,  etc.,  as  provided  by  sec.  669  (la)  of  the  Municipal 
Act,  1903. 

Semble , that  an  owner  might  waive  such  notice ; but  held,  that  in  this  case 
there  was  no  conduct  amounting  to  waiver. 

Semble,  also,  that  while  the  direction  of  the  statute  (sec.  64  of  the  Assessment 
Act,  R.S.O.,  1897,  ch.  224),  that  the  members  of  the  court  of  revision  are 
to  be  sworn,  should  not  be  ignored,  it  does  not  follow  that  neglect  or  failure 
to  take  the  oath  renders  their  acts  void. 

Order  of  Boyd,  C. , 7 O.L.R.  146,  reversed. 

Appeal  by  John  McCrae  and  Edward  C.  Dunford  from  the 
order  of  Boyd,  C.,  7 O.L.R.  146,  dismissing  their  summary 
application  to  quash  a local  improvement  by-law  for  the  con- 
struction of  a sewer  in  the  village  of  Brussels,  under  i he 
“ initiation  method  ” as  provided  for  in  the  Municipal  Act, 
3 Edw.  VII.  ch.  19,  sec.  669  (O.) 

The  appeal  was  heard  by  Moss.  C.J.O.,  Osler,  Maclennan, 
Garrow,  and  Maclaren,  JJ.A.,  on  the  5th  May,  1904. 

W.  Prowdfoot,  K.C.,  for  the  appellants.  The  by-law  is  bad, 
because  the  personal  notice  required  by  sec.  669  (la)  of  the 
Municipal  Act,  3 Edw.  VII.  ch.  19  (0.),  was  not  given,  and  the 
appellants  were  thereby  deprived  of  their  right  to  petition. 
This  provision  is  imperative.  The  method  adopted  in  the 
by-law  of  making  the  assessment  is  erroneous,  because  based  od 
the  benefit  said  to  be  derived  by  the  various  properties,  instead 
of  a frontage  rate:  sec.  665  of  the  Act;  Re  Robertson  and  City 
of  Chatham  (1898-9),  30  O.R.  158,  26  A.R.  554.  The  members 
of  the  court  of  revision  were  not  sworn,  as  required  by  sec.  64 
of  the  Assessment  Act,  R.S.O.  1897,  ch.  224,  and  there  was  no 
legally  constituted  court  qualified  to  deal  with  the  assessment. 
Even  if  the  court  was  properly  constituted,  the  appellants 
were  not  given  an  opportunity  of  appealing  to  the  county 
court  Judge,  owing  to  the  village  council  (which  constituted 
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what  was  called  the  court  of  revision)  having  finally  passed  the 
by-law  on  the  same  evening  upon  which  the  Court  sat  and 
assumed  to  dismiss  the  appeals.  The  time  limited  by  the  notice 
for  receiving  appeals  fixed  the  last  day  as  the  25th  October 
instead  of  the  2nd  November. 

W.  M.  Sinclair , for  the  village  corporation,  the  respondents. 
By-law  No.  5,  of  1898,  by  which  the  respondents  adopted  the 
local  improvement  system,  pursuant  to  what  is  now  sec.  682  (1) 
of  the  Municipal  Act,  is  in  compliance  with  the  Act,  and 
authorizes  the  mode  of  assessment  adopted  by  the  by-law  now 
in  question.  The  clerk’s  notice  requiring  appeals  to  be  in  his 
hands  by  the  25th  October  is  in  accordance  with  sec.  671  (5)  of 
the  Municipal  Act  and  secs.  62  to  71  of  the  Assessment  Act. 
The  appellants’  appeals  were  heard  by  the  court  of  revision,  and 
there  were  no  appeals  which  the  court  refused  to  hear  as  being 
too  late,  and  even  if  there  had  been,  it  could  not  avail  the 
appellants  : Re  Stephens  and  Township  of  Moore  (1894),  25 
O.R.  600.  Section  669  (la)  is  merely  directory.  The  appel- 
lants had  notice  of  the  assessment  in  fact.  They  were  not 
prejudiced  by  the  want  of  personal  notice,  and  that  is  a good 
ground  for  refusing  to  quash : In  re  White  and  Township  of 
Sandwich  East  (1882),  1 O.R.  530.  The  notice  published  in 
the  newspapers  was  sufficient.  The  appellants  waived  the  pro- 
vision requiring  personal  service.  The  court  of  revision  was 
properly  constituted ; there  is  nothing  in  the  local  improvement 
clauses  of  the  Act  which  makes  it  obligatory  that  the  members 
should  be  sworn ; the  appellants  at  all  events  are  estopped  from 
objecting,  having  lodged  their  appeals  and  appeared  before  the 
court  without  objection.  The  appellants’  remedy  was  by 
appeal  to  the  county  court  Judge,  and  the  right  of  appeal  was 
not  taken  away  by  the  passing  of  the  by-law.  Their  real 
objection  is  that  they  have  been  overcharged  for  the  amount  of 
benefit  received,  and  that  is  not  open  on  a motion  to  quash. 
The  objections  to  the  by-law  not  being  apparent  on  its  face,  but 
extraneous  to  it,  must  be  established  by  conclusive  evidence. 
The  Court  is  not  bound  to  quash  as  a matter  of  strict  legal 
right,  but  has  a discretion,  which  was  properly  exercised : 
Grierson  v.  County  of  Ontario  (1852),  9 U.  C.  R.  623;  Secord 
and  County  of  Lincoln  (1865),  24  U.  C.  R.  142;  In  re  Lloyd 
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and  Township  of  Elderslie  (1879),  44  U.  C.  R.  235;  In  re 
Huson  and  Township  of  South  Norwich  (1892),  19  A.R.  343; 
Ward  v.  Town  of  Welland  (1899),  31  O.R.  303. 

Proudfoot,  in  reply,  cited  Re  Burnett  and  Town  of  Durham 
(1899),  31  O.R.  262 ; Turtle  v.  Township  of  Euphemia  (1900), 
ib.  404;  Davis  v.  South  Staffordshire  R.W.  Co.  (1851),  2 Lown. 
M.  & P.  599. 

June  29.  The  judgment  of  the  Court  was  delivered  by 
Moss,  C.J.O. : — An  application  on  behalf  of  John  McCrae  and 
Edward  C.  Dunford,  two  ratepayers  of  the  village  of  Brussels, 
to  quash  by-law  No.  2 of  the  corporation  for  the  year  1903, 
was  heard  by  the  Chancellor  and  dismissed  (7  O.L.R.  146),  and 
the  applicants  appeal  from  his  decision. 

Several  objections  to  the  validity  of  the  by-law  were 
urged.  The  first  and  main  objection  was  that  no  notice  of  the 
intention  of  the  council  to  undertake  the  construction  of  the 
sewer  provided  for  by  the  by-law  was  given  to  the  applicants 
and  other  owners  of  the  properties  benefited  thereby,  by 
personal  service  or  by  leaving  the  notice  at  the  places  of 
business  or  residence  of  such  owners,  as  required  by  the 
Municipal  Act. 

The  council  resolved  upon  the  construction  of  the  sewer  at 
a meeting  held  on  the  1st  June,  1903.  It  is  admitted  that 
notice  of  the  intention  to  construct  the  sewer  was  published  in 
the  Brussels  Post  and  Brussels  Herald , weekly  papers  published 
in  the  municipality,  on  the  18th  and  25th  June  and  the  2nd 
July,  1903,  as  required  by  sec.  669  of  the  Municipal  Act,  R.S.O. 
1897,  ch.  223,  which  was  in  force  when  the  proceedings  were 
commenced.  In  the  year  1901,  sec.  669  was  amended  by  the 
addition  of  sub-sec.  la.  That  sub-section  is  the  same  in  tej.ms 
as  sub-sec.  la  of  sec.  669  of  the  Consolidated  Municipal  Act, 
1903,  and  was  in  force  when  the  proceedings  were  commenced, 
and  so  continued  until  the  27th  June,  1903,  when  the  Consoli- 
dated Municipal  Act,  1903,  was  assented  to  by  the  Lieutenant- 
Governor. 

No  form  of  notice  was  prescribed  until  the  coming  into 
effect  of  sub-sec.  lb  of  sec.  669  of  the  Consolidated  Municipal 
Act,  1903,  and  for  present  purposes  the  published  notice  may 
be  taken  as  sufficient  so  far  as  its  contents  are  concerned. 
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But  the  provisions  of  sub-sec.  la  with  regard  to  personal 
service  of  notice  are  very  stringent.  It  is  enacted  that  “ in 
addition  to  being  given  by  publication  . . . the  notice 

. . . shall  be  given  ...  by  personal  service  or  by 

leaving  the  notice  at  the  places  of  business  or  residence  of  such 
owners  respectively,  or  by  registered  letter  . . In 

amending  sec.  669  the  Legislature  was  not  intending  to  provide 
a substitutional  or  alternative  mode  of  giving  notice.  It  was 
providing  something  additional  to  that  which  theretofore  was 
deemed  sufficient  notice  to  owners.  The  evident  intention  of 
the  amendment  is  that  the  notice  is  to  be  a written  notice,  and 
that  it  shall  be  brought  home  to  each  individual  owner  by 
personal  service,  if  possible,  and  if  not  in  that  way,  then  by  the 
nearest  possible  approach  to  that  mode.  It  is  not  improbable 
that  the  Legislature  desired  to  forestall  or  prevent  any  question 
similar  to  that  dealt  with  in  the  case  In  re  Hodgins  and  City 
of  Toronto  (1896),  23  A.R.  80.  But,  whatever  the  motive,  the 
language  is  plainly  indicative  of  an  intention  to  make  notice  to 
the  owner  consist  in  the  publication  in  the  newspapers  and  the 
personal  service  or  its  equivalent,  and  by  these  means  to  end  all 
controversy  on  the  question.  The  concluding  words,  “and  a 
declaration  of  the  officer  or  person  charged  with  the  duty  of 
giving  any  such  notice  that  the  same  was  served  or  mailed  as 
stated  in  the  declaration,  shall  be  accepted  as  conclusive 
evidence  of  such  service  or  mailing,”  also  point  to  this 
conclusion. 
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In  re  Hodgins  and  City  of  Toronto  (supra)  Hagarty,  C. J.O., 
said : “ An  assessment  charging  lands  has  always  been  con- 
sidered a judicial  act,  of  which  the  paity  affected  must  have 
notice  and  be  allowed  to  be  heard.” 

And  considering  that  under  these  sections  the  right  to 
petition  against  the  proposed  work  is  accorded  to  the  owners, 
it  is  especially  important  that  the  means  by  which  they  are  to 
be  notified  of  the  intention  to  proceed  with  it  should  be  strictly 
observed,  and  that  the  question  whether  or  not  notice  has  been 
given  should  not  be  left  open  to  dispute. 

The  jurisdiction  of  the  council  to  proceed  with  the  work 
rests  upon  the  notice  having  been  given  and  the  want  of  a 
sufficiently  signed  petition  against  it.  Sub-section  2 of  sec. 
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669  provides  that  in  the  event  of  any  sufficiently  signed  petition 
against  the  proposed  work  or  improvement  being  presented  to 
the  council,  no  second  notice  for  the  same  shall  be  given  by  the 
council  within  two  years  thereafter  except  under  one  specified 
set  of  circumstances.  And  sub-sec.  4 provides  that  “ When 
notice  of  a proposed  improvement,  work  or  service  to  be  paid 
for  by  special  assessment  as  a local  improvement  has  been  given 
by  the  council  . . . and  no  petition  sufficiently  signed  as 

aforesaid  has,  within  the  time  limited  in  that  behalf  . . . 

been  presented  to  the  council  against  such  proposed  work 
. . . it  shall  be  lawful  for  the  council,  in  the  same  or 

any  succeeding  year,  to  carry  on  the  proposed  work  to  com- 
pletion before  making  the  assessment  therefor.”  And  by  sub- 
sec. 4 a,  a notice  so  given  shall  stand  good  as  the  authority 
for  undertaking  any  such  work  . . . and  for  making  such 

assessment  or  assessments,  and  passing  all  necessary  by-laws, 
whether  the  same  shall  have  been  or  shall  be  undertaken  and 
completed  by  the  council  giving  such  notice  or  by  any  succeed- 
ing council.  The  service  of  notice  in  the  manner  prescribed  by 
the  Act  is  plainly  an  essential  requisite  to  the  exercise  of  the 
wide  powers  so  given  to  the  council.  The  right  to  exercise 
them  depends  upon  compliance  with  the  requirements  of  the 
Act ; upon  notice  given  as  the  statute  requires  and  the  want  of 
an  adverse  petition.  And  a notice  from  which  flow  such 
serious  consequences  to  owners  should  not  be  dispensed  with  in 
whole  or  in  part,  nor  should  any  verbal  or  constructive  notice 
be  substituted  therefor. 

In  the  present  case  no  attempt  was  made  to  comply  with 
the  requirements  of  sub-sec.  la,  and  the  only  statutory  notice 
was  that  afforded  by  publication  in  the  newspapers.  It  is 
sought  to  cure  this  want  of  compliance  by  evidence  of  know- 
ledge on  the  part  of  the  applicants  of  the  nature  of  the  work 
and  the  intention  of  the  council  to  proceed  with  it.  But  this 
does  not  carry  the  case  further  than  it  is  carried  by  the  publi- 
cation in  the  newspapers  of  a notice  which  the  applicants  admit 
they  saw.  They  were  not  obliged  to  petition  or  to  take  steps 
towards  petitioning  until  they  were  served  with  the  additional 
notice  required  by  sub-sec.  la. 
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No  time  within  which  the  notice  is  to  be  served  is  specified  c-  A- 

in  the  sub-section,  but  it  must  be  apparent  that  it  is  to  be  1904 

within  a period  that  will  afford  the  owners  reasonable  time  In  re 
after  service  within  which  to  procure  a sufficiently  signed  Village^ 
petition  for  presentation  within  one  month  after  the  last  Brussels. 
publication  of  the  notice  in  the  newspapers.  Moss,  c.J.o. 

It  is  proper  that  municipalities  should  be  held  to  a strict 
compliance  with  these  statutory  requisities,  and  that  they 
should  not  be  permitted  to  endeavour  to  cure  their  default  by 
evidence  of  knowledge  aliunde.  Perhaps  a case  might  arise 
of  distinct  waiver  of  notice  or  of  acceptance  of  the  proceedings 
so  as  to  preclude  an  owner  from  objecting,  but  such  a case  must 
be  dealt  with  when  it  does  arise. 

In  this  case  there  is  no  conduct  on  the  part  of  the  applicants 
that  deprives  them  of  their  right  to  object  to  the  by-law.  On 
this  ground,  therefore,  the  appeal  should  be  allowed  and  an 
order  pronounced  quashing  the  by-law. 

This  conclusion  renders  it  unnecessary  to  deal  at  length 
with  the  other  objections.  We  do  not  however  disagree  with 
the  conclusions  of  the  learned  Chancellor. 

As  regards  the  objection  that  the  members  of  the  court  of 
revision  did  not  take  the  oath  prescribed  for  them  before 
entering  upon  their  duties,  it  is  of  course  highly  desirable  that 
this  very  plain  direction  of  the  statute  should  not  be  neglected 
or  ignored.  The  members  of  council  comprising  the  court 
should  take  the  greatest  care  to  see  that  before  they  assume  to 
exercise  the  important  judicial  functions  imposed  upon  them 
they  are  duly  qualified  in  every  respect  as  the  statute  requires. 

But  it  may  not  necessarily  follow  that  neglect  or  failure  to  take 
the  oath  renders  their  acts  void.  See  Margate  Pier  Co.  v 
Hannam  (1819),  3 B.  & Aid.  266. 

The  respondents  must  pay  the  costs  here  and  below. 

T.  T.  R. 
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[FALCONBRIDGE,  C.J.K.B.] 

Re  Kelly  and  Town  of  Toronto  Junction. 


Municipal  Corporations  — Meetings  of  Council  — Procedure  — Local  Option 
By-law — Second  Reading  without  Formal  Motion — Approval  by  Vote  of 
Ratepayers — Motion  to  Quash — Discretion — Delay. 


A local  option  by-law  was  introduced  in  a town  council  on  the  5th  October, 
1903,  and  a motion  that  it  be  read  a first  time  was  carried,  after  discussion, 
on  a division  of  eight  to  two.  On  the  17th  November  a motion  that  the 
second  reading  should  be  deferred  till  January  was  lost  on  a division  of  three 
to  seven.  The  council  then  went  into  committee  of  the  whole  and  reported 
the  by-law,  which  was  then  “read  and  passed  as  having  had  its  second 
reading,”  but  without  any  motion  that  it  be  read  a second  time.  The  by- 
law was  then  submitted  to  the  electors,  as  provided  by  the  Liquor  License 
Act  and  the  Municipal  Act,  and  was  approved  by  a vote  of  869  to  679.  On 
the  11th  January,  1904,  the  by-law  was,  on  motion,  read  a third  time  in  the 
council,  and,  also  on  motion,  adopted  as  final.  On  the  23rd  April,  1904,  a 
motion  to  quash  the  by-law,  on  the  ground  that  there  was  no  motion  for  a 
second  reading,  was  launched.  The  procedure  by-law  of  the  council  con- 
tained a provision  that  in  proceedings  of  the  council  the  law  of  Parliament 
should  be  followed  in  cases  not  provided  for.  The  procedure  followed  in 
this  case  was,  however,  the  usual  procedure  of  the  council : — 

Held,  that  the  matter  was  one  of  internal  regulation,  of  which  the  mayor  was 
the  judge,  subject  to  the  appellate  jurisdiction  of  the  council ; that,  even  if 
there  was  an  irregularity,  a by-law  passed  pursuant  to  a statute  and 
adopted  by  vote  of  the  people  should  not  be  quashed  by  reason  thereof  ; 
and  further,  that  as  a matter  of  discretion,  and  in  view  of  the  delay  in 
moving,  the  motion  should  be  refused. 


Motion  by  Charles  A.  Kelly  to  quash  by-law  No.  551  of 
the  municipal  council  of  the  town  of  Toronto  Junction. 

On  the  8th  September,  1903,  councillor  Baird  gave  notice, 
in  council,  of  the  introduction  of  a by-law  to  prohibit  the  sale 
of  liquor  in  the  town  of  Toronto  Junction.  At  a meeting 
of  council  held  on  the  5th  October,  1903,  it  was  moved  by 
councillor  Baird,  and  seconded  by  councillor  Howell,  that  leave 
be  granted  to  introduce  and  read  a first  time  this  day  a by-law 
“ to  prohibit  the  sale  of  liquor  in  the  town  of  Toronto  Junction.” 
This  motion  was  carried  on  a division,  eight  members  of  the 
council,  including  the  mayor,  voting  yea ; and  two  councillors 
(Bond  and  Ford)  voting  nay.  The  by-law  was  then  read  a first 
time.  At  a meeting  held  on  the  17th  November,  1903,  it  was 
was  moved  by  councillor  Bond,  seconded  by  councillor  Ford, 
“ that  the  second  reading  of  by-law  re  Local  Option  be  deferred 
to  the  first  regular  meeting  after  the  inauguration  of  the  new 
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council  in  January  next.”  This  motion  was  lost  on  a division, 
councillors  Bond,  Bull,  and  Ford  voting  yea  ; and  six  councillors 
and  the  mayor  voting  nay. 

The  next  entry  in  the  minute  book,  read  as  follows : 
“ The  by-law  re  Local  Option  was  read  a second  time  and  referred 
to  a committee  of  the  whole.”  The  remaining  entries  in  the 
minute  book  of  the  proceedings  at  that  meeting  were  as  follows  : 
“ Moved  by  councillors  Baird  and  Howell  that  this  council  do 
now  go  into  committee  of  the  whole  to  fill  blanks  in  by  laws 
now  before  the  council  intituled  “ A by-law  to  prohibit  the 
sale  of  liquor  in  the  town  of  Toronto  Junction,”  and  “ A by-law 
for  the  appointment  of  deputy  returning  officers.”  (Carried.) 

“ Council  in  committee  of  the  whole,  councillor  Howell  in 
the  chair,  committee  arose  and  reported  blanks  filled.” 

“ A by-law  re  Local  Option,  the  blanks  having  been 
filled  in  the  committee  of  the  whole,  was  read  and  passed 
as  having  had  its  second  reading,  and  the  clerk  ordered  to 
have  the  by-law  printed  in  the  Tribune  and  the  Leader  and 
Recorder.” 

Councillor  Bond  filed  the  following  formal  protest : 

“ To  the  Mayor  and  Council : 

Please  take  notice  that  I contend  that  the  by-law  re 
Local  Option  and  by-law  re  Election  of  Mayor  and  Councillors 
are  not  passed  in  legal  form.” 

After  this  protest  had  been  read  by  the  clerk  of  the  council, 
councillor  Bond  was  requested  by  other  councillors  to  state 
specifically  in  what  respect  the  procedure  of  the  council  had  not 
been  according  to  legal  form,  but  no  reply  was  made  by  coun- 
cillor Bond  to  such  request. 

At  a meeting  of  the  new  council  on  the  11th  January,  1904, 
the  town  clerk  submitted  a report  on  the  result  of  the  vote  on 
the  by-law  shewing  votes  for  the  by-law  869  ; against  679  : 
majority  for  the  by-law  190.  A motion  to  read  the  by-law  a 
third  time  was  carried  unanimously,  and  then  a formal  motion 
was  on  the  same  day  carried  that  the  by-law  should  be  adopted 
as  final,  and  that  the  mayor  and  clerk  should  sign  the  same  and 
attach  the  corporate  seal  thereto,  etc.  Mr.  Bond  was  not  a mem- 
ber of  the  new  council. 
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On  the  23rd  April,  1904,  notice  was  given  on  behalf  of  the 
applicant  for  an  order  quashing  the  by-law  upon  the  following 
grounds : 

1.  That  the  said  by-law  No.  551  did  not  pass  its  second 
reading  as  required  by  the  by-law  regulating  the  proceedings 
of  said  municipal  council  nor  was  at  any  time  read  and  passed 
in  conformity  thereto. 

2.  No  motion  was  made  by  any  member  of  said  council 
that  the  said  by-law  No.  551  be  read  a second  time,  nor  was 
any  motion  put,  voted  on,  or  carried  by  the  said  council,  requir- 
ing the  second  reading  or  passing  of  said  by-law. 


The  motion  was  heard  by  F alconbridge,  C.J.K.B.,  in  the 
Weekly  Court,  on  the  23rd  May,  1904. 

E.  F.  B.  Johnston , K.C.,  for  the  applicant.  The  by-law  puts 
six  hotels  in  the  town  worth  $75,000  or  $100,000  out  of  business. 
The  applicant  is  the  owner  of  one  of  the  six.  The  applicant 
and  others  were  lawfully  doing  business.  In  order  to  take 
away  their  rights  the  law  must  be  strictly  complied  with.  The 
objections  are  not  technical,  but  are  full  of  merit.  The  second 
reading  was  irregular,  defective,  and  void.  No  member  of  the 
council  moved  the  second  reading,  and  no  motion  was  put  to  the 
council  that  the  bill  be  read  a second  time.  The  affirmative 
was  not  passed  on  by  the  council.  Nothing  is  to  be  implied 
from  the  motion  that  was  defeated.  By-law  No.  156  is  the 
procedure  by-law  of  the  council,  and  clause  26  introduces  the 
law  of  Parliament.  There  could  be  no  discussion  of  the  by-law, 
because  there  was  no  motion.  The  only  time  the  bill  could  be 
discussed  was  on  its  second  reading.  There  were  eight  council- 
lors for  the  by-law  ; they  might  have  been  convinced  by  the 
discussion  if  there  had  been  one.  The  council  exercises  a dele- 
gated power,  and  must  act  strictly.  Re  Wilson  and  Town  of 
Ingersoll  (1894),  25  O.R.  439,  governs  this  case ; the  matter  in 
question  there  was  analogous  to  this.  JDwyre  v.  Ottawa  (1898), 
25  A.R.  121,  favours  my  contention.  Bourinot’s  Parliamentary 
Procedure,  3rd  ed.,  p.  306,  shews  that  there  must  be  a strict 
adherence  to  rules.  At  p.  646  a second  reading  is  defined.  At 
p.  699  this  very  matter  is  discussed,  and  it  is  shewn  that  a 
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“ reading  ” has  a particular  meaning.  It  does  not  mean  that 
the  bill  is  merely  read  aloud  to  the  council. 

J.  Haverson,  K.C.,  on  the  same  side.  Section  326  of  the 
Municipal  Act  is  the  authority  on  which  the  procedure  by-law 
was  passed.  The  by-law  originates  with  the  council,  not  with 
the  people.  It  is  submitted  to  the  electors,  who  have  what  is 
tantamount  to  a veto  power,  but  it  is  the  by-law  of  the  council. 

E.  E.  A.  DuVernet,  for  the  town  corporation.  This  is  a 
statutory  by-law  passed  upon  by  the  people : The  Liquor 
License  Act,  R.S.O.  1897,  ch.  245,  secs.  141,  142.  Section  338 
of  the  Municipal  Act,  R.S.O.  1897,  ch.  223,  shews  how  it  is  to 
be  submitted.  Section  204  cures  any  irregularity : Re  Young 
and  Township  of  Binbrook  (1899),  31  O.R.  108.  Re  Jones  and 
City  of  London  (1899),  30  O.R.  583,  shews  how  irregularities 
at  council  meetings  will  be  treated  ; see  also  Hejfernan  v.  Town 
of  Walkerton  (1903),  6 O.L.R.  79 ; In  re  Pounder  and  Viilage 
of  Winchester  (1892),  19  A.R.  684  ; In  re  Huson  and  Town- 
ship of  South  Norwich  (1892-3),  ib.  343,21  S.C.R.  669 ; In  re 
Hill  and  Township  of  Walsingham  (1852),  9 U.C.R.  310 ; In 
re  Malone  and  County  of  Grey  (1877),  41  U.C.R.  159.  The 
question  of  procedure  is  one  of  internal  government  for  which 
the  mayor  and  council  are  responsible.  Even  if  there  is  an 
irregularity,  the  discretion  of  the  Court  will  be  exercised  against 
quashing  the  by-law,  as  in  the  above  cases.  But  the  procedure 
was  substantially  regular. 

W.  E.  Raney , on  the  same  side.  Sub-section  3 of  sec.  338 
of  the  Municipal  Act  does  not  require  a second  reading ; and 
see  sec.  373.  The  procedure  by-law  has  no  application  to  this 
by-law.  If  the  council  complies  with  the  statute  that  is  enough  : 
Regina  ex  ret.  Pacaud  v.  Dubord  (1885),  3 Man.  L.R.  15.  The 
by-law  was  finally  passed  on  the  11th  January,  1904,  and  notice 
of  this  motion  was  not  given  till  the  23rd  April.  Even  if  the 
objection  were  sufficient,  the  Court  should  not  interfere  after 
such  delay : In  re  Me  Alpine  and  Township  of  Euphemia 
(1880),  45  U.C.R.  199  ; Grier  v.  St.  Vincent  (1866),  12  Gr. 
330  ; Bann  v.  Brockville  (1890),  19  O.R.  409.  If  the  appli- 
cant had  moved  promptly,  a new  by-law  could  have  been  passed 
before  the  end  of  the  license  year,  the  30th  April.  It  is  not 
imperative  that  a by-law  should  be  discussed  at  its  second  read- 
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ing ; it  may  be  done  at  the  third  : Canada  Atlantic  R.  W.  Co. 
v.  City  of  Ottawa  (1886),  12  S.C.R  365  : Canada  Atlantic  R.  W. 
Co.  v.  Township  of  Cambridge  (1887),  14  A.R.  299. 

Johnston , in  reply.  If  the  council  have  the  power  to  dis- 
pense with  the  second  reading,  they  may  also  dispense  with  the 
first  and  third.  As  to  delay,  the  applicant  and  the  other  license 
holders  have  been  the  sufferers.  There  is  no  provision  for 
curing  irregularities  in  a case  of  this  kind,  and  that  is  the  more 
emphatic  because  there  is  a provision  (sec.  204)  in  case  of  elec- 
tions. Re  Jones  and  City  of  London , 30  O.R.  583,  has  no 
application  to  a case  where  the  second  reading  of  a by-law  has 
been  omitted.  See  Dillon  on  Municipal  Corporations,  4th  ed., 
vol.  1,  p.  387,  as  to  procedure. 


June  11.  Falconbridge,  C.J.  (after  setting  out  the  facts  as 
above)  : — The  whole  point  of  the  objection  is  that  no  member 
of  the  council  formally  moved  the  second  reading  of  the  by-law. 
I am  satisfied,  upon  the  evidence,  that  the  by-law  was  read 
(using  the  word  in  its  natural  sense)  in  accordance  with  the 
direction  of  the  mayor.  But  the  question  for  consideration  is, 
whether  it  was  necessary  that  a formal  motion  should  have 
been  made  for  the  second  reading. 

With  all  due  deference  to  the  plausible  and  ingenious  argu- 
ments of  counsel  for  this  applicant,  I consider  that  the  objection 
is  extremely  technical,  and  not  meritorious.  It  is  to  be  borne  in 
mind  that  the  local  option  by-laws  are  subject  to  statutory 
provision,  and  receive  their  real  assent  and  validity  from  the 
vote  of  the  people.  In  this  case  a substantial  majority  of  the 
voters  favoured  the  by-law,  which  by-law  was  then  finally 
passed  by  the  council,  and  I ought  not  to  be  astute  to  declare 
all  those  proceedings  inoperative  by  reason  of  some  alleged  irre- 
gularities in  preliminary  proceedings  of  the  council. 

It  is  further  to  be  borne  in  mind  that  it  is  not  claimed  that 
there  was  not  opportunity  afforded  for  the  fullest  and  freest 
discussion  of  the  by-law  at  its  different  stages.  There  was  even 
a division  on  the  first  reading,  when  it  appeared  that  the  main 
discussion  took  place.  This  is,  of  course,  somewhat  unusual, 
having  regard  to  parliamentary  practice,  but  even  in  Parliament 
there  is  no  rule  to  prevent  it.  “ At  this  stage  it  is  within  the 
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right  of  any  member  to  submit  an  amendment  to  the  motion, 
and  even  to  alter  the  title  of  the  proposed  bill,  though  such  a 
course  is  very  seldom  followed Bourinot,  3rd  ed.,  p.  631. 

The  second  reading  of  a bill  is  ordinarily  the  stage  most 
proper  to  enter  into  a discussion  and  propose  a motion  relative 
to  the  principle  of  the  measure.  In  the  Canadian  Commons  a 
motion  for  second  reading  is  moved  and  generally  seconded. 
According  to  strict  English  usage  this  motion  does  not  require 
a seconder : Bourinot,  p.  647. 

It  must  also  be  observed  that  there  was  a division  of  the 
council  on  councillor  Bond’s  motion  for  the  (two)  “months’  hoist.” 

Now  a good  deal  of  stress  was  laid  on  by-law  No.  156  of 
this  council,  being  a by-law  to  regulate  the  proceedings  of  the 
council  and  in  committee  thereof,  particularly  on  sec.  26,  which 
contains  the  stereotyped  provision  that  in  all  unprovided  cases 
in  proceedings  of  the  council  or  in  committee  the  law  of  Parlia- 
ment shall  be  followed.  But  I find  as  a fact  that  the  procedure 
which  was  adopted  in  this  case  is  the  usual  procedure  of  the 
council,  and  I agree  with  the  contention  that  these  matters  are 
matters  of  internal  regulation  and  that  the  mayor  was  the  judge 
thereof,  subject  to  the  appellate  jurisdiction  of  the  council.  I 
fully  appreciate  the  anxiety  of  counsel  for  the  applicant  to  dis- 
sociate themselves  (for  the  purposes  of  this  argument)  entirely 
from  councillor  Bond,  who  made  a formal  protest  complaining 
of  irregularities  in  the  proceedings,  but  who  declined  to  specify 
wherein  such  alleged  irregularities  consisted.  If  he  had  conde- 
scended to  point  out  on  the  spot  what  his  ground  of  complaint 
was,  the  irregularity,  if  any,  could  have  been  promptly  cured. 

I prefer  the  reasoning  and  the  opinions  expressed  in  Re 
Jones  and  City  of  London , 30  O.R.  583,  to  those  of  Re  Wilson 
and  Town  of  Ingersoll,  25  O.R.  439,  so  far  as  those  cases  are  in 
conflict  with  each  other,  and  so  far  as  either  of  them  is  appli- 
cable to  the  case  in  hand. 

I am  of  opinion  that  as  a matter  of  strict  law  this  application 
ought  not  to  succeed.  But  if  I had  to  exercise  any  discretion 
it  would  be  in  the  same  direction.  It  would  be  a serious  matter 
to  declare  judicially  that  the  by-law  of  some  rura"  municipality 
was  invalid  because  some  minute  point  in  parliamentary  practice 
had  been  overlooked.  The  applicant  allowed  a long  time  to 
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elapse  after  the  final  passing  of  the  by-law  before  he  chose  to 
give  notice  of  this  application.  The  only  answer  or  explana- 
tion that  was  vouchsafed  on  this  point  was  that  he  had  been  a 
sufferer  by  the  passing  of  the  by-law,  and  therefore  by  the  delay. 

Upon  every  ground  I think  that  this  motion  must  be  refused* 
and  I therefore  dismiss  it  with  costs. 

E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.] 
Gillett  v.  Lumsden  Brothers. 


Trade  Mark  — “ Cream  Yeast  ” — Validity  — Infringement  — Trade  Name — 

“ Passing-off. ” 

Held , that  the  plaintiff’s  trade  mark  for  a certain  kind  of  yeast,  consisting  of 
a label  bearing  a representation  of  the  head  and  bust  of  a woman  with  the 
words  “Dry”  and  “Hop”  on  either  side,  and  the  words  “Cream  Yeast” 
below,  was  properly  registerable  and  valid. 

Provident  Chemical  Works  v.  Canada  Chemical  Co.  (1902),  4 O.L.R.  545, 
followed. 

2.  That  the  defendants,  by  selling  yeast  in  packages  labelled  “Jersey  Cream 
Yeast  Cake,”  the  words  “Jersey  Cream”  at  the  top  and  “Yeast  Cake”  at 
the  bottom,  with  the  representation  of  two  Jersey  cows  and  a milkmaid 
between,  were  not  infringing  the  plaintiff’s  mark. 

Cochrane  v.  McNish  (1896),  13  R.P.C.  100,  distinguished. 

3.  That  the  defendants  were  not,  upon  the  evidence,  guilty  of  passing  off  their 
goods  in  such  manner  as  to  induce  the  belief  that  they  were  goods  manufac- 
tured by  the  plaintiff. 

Judgment  of  a Divisional  Court,  6 O.L.R.  66,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  a Divisional 
Court,  6 O.L.R.  66,  reversing  the  judgment  of  Street,  J.,  4 
O.L.R.  300,  and  dismissing  the  action,  which  was  brought  to 
restrain  the  defendants  from  infringing  the  plaintiff's  trade 
mark  and  trade  name  “ Gillett’s  Cream  Dry  Hop  Yeast  ” by 
selling  yeast  cakes  under  the  name  of  “ Jersey  Cream  Yeast.” 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Maclennan 
Garrow,  JJ.  A.,  and  Teetzel,  J.,  on  the  18th  and  19th 
February,  1904. 
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J.  Biclcnell,  K.C.,  for  the  appellant.  Two  questions  are 
raised  by  the  appeal : (1)  whether  the  plaintiff  has  a valid 
trade  mark  which  has  been  infringed  by  the  defendants ; (2) 
whether  the  plaintiffs  established  right  to  the  use  of  the  words 
“ Cream  Yeast  ” as  a trade  name  has  been  infringed  by  the 
defendants  passing  off  their  goods  under  a misleading  imitation. 
The  appellant  is  the  owner  of  a registered  trade  mark,  the 
distinctive  feature  being  the  word  “ cream  ” as  applied  to  yeast 
— an  arbitrary  and  fanciful  and  not  a descriptive  word.  The 
appropriation  by  the  defendants  of  the  word  “ Cream  ” is  an 
infringement.  On  this  point  I refer  to  Kerly  on  Trade  Marks, 
2nd  ed.,  p.  227  ; Re  Barkers  Trade  Mark  (1885),  53  L.T.  23; 
Johnston  v.  Orr  Ewing  (1882),  7 App.  Cas.  219;  Re  Christian- 
sen's Trade  Mark  (1886),  3 R.  P.  C.  54.  The  goods  of  the 
appellant  are  known  by  the  name  suggested  by  the  mark,  and 
the  use  of  a name  like  it  is  an  infringement:  Anglo-Swiss  Con- 
densed Milk  Co.  v.  Metcalf  (1886),  31  Ch.  D.  454 ; In  re 
Baschiera's  Trade  Mark  (1889),  5 Times  L.  R.  480;  In  re 
Dewhurst’s  Trade  Mark,  [1896]  2 Ch.  137 ; Re  Currie's 
Application  (1896),  13  R.  P.  C.  681 ; Re  Speer's  Trade  Mark 
(1887),  4 R.P.C.  521,  55  L.T.  880.  The  following  cases  as  to 
original  words  are  in  point:  Davis  v.  Reid  (1870),  17  Gr.  69; 
McCall  v.  Theal  (1880),  28  Gr.  48;  Rose  v.  McLean  Publishing 
Co.  (1896-7),  27  O.R.  325,  24  A.R.  240.  Cases  of  particular 
names:  Crawford  \.  Shuttock  (1867),  13  Gr.  149;  Gage  v. 
Canada  Publishing  Co.  (1883-5),  6 O.R.  68,  11  A.R.  402,  11 
S.C.R.  306  ; Barsalou  v.  Darling  (1882),  9 S.C.R.  677  ; Spill- 
ing v.  Ryall  (1903),  3 Commercial  L.R.  425;  Watson  v.  West- 
lake  (1886),  12  O.R.  449.  As  to  the  form  of  the  judgment: 
Daniel  v.  Whitehouse,  [1898]  1 Ch.  685,  15  R.P.C.  134; 
Slazenger  v.  Feltham  (1888),  6 R.P.C.  130,  232.  The  labels 
used  by  the  defendants  are  colourable  imitations  of  the  appel- 
lant’s labels. 

G.  F.  Shepley,  K.C.,  and  F.  C.  Cooke,  for  the  respondents. 
When  the  defendants  began  to  manufacture  yeast  under  the 
name  of  “ Jersey  Cream  Yeast,”  the  appellant  had  not  for  years 
been  using  his  trade  mark,  and  his  goods  were  known  under 
another  name.  There  is  no  imitation  of  the  appellant’s  mark. 
The  word  “ Cream  ” is  descriptive,  and  cannot  be  monopolized 
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by  the  appellant.  At  any  rate  his  right  is  lost  by  disuse. 
The  mark  must  be  looked  at  as  a whole,  and  the  infringement 
must  be  of  the  whole.  The  complaint  is  really  only  of  an 
infringement  of  a part.  If  there  was  a right  in  the  appellant 
to  appropriate  the  word  “ Cream  ” and  register  it  against  the 
public,  the  defendants  have  not  fraudulently  imitated  the  word, 
but  have  done  everything  they  can  to  distinguish  it : Redda- 
way  v.  Banham,  [1896]  A.C.  199;  Fels  v.  Hedley  (1903),  19 
Times  L.R.  340,  20  Times  L.R.  69  ; and  cases  cited  in  reply  in 
the  Court  below,  6 O.L.R.  at  p.  68. 

BicJcnell,  in  reply.  Cochrane  v.  MacNisli  (1896),  13  R.P.C. 
100,  is  an  answer  to  the  defendants’  argument  on  all  points. 
Word  marks  are  the  most  important  of  all  marks : Kerly,  2nd 
ed.,  p.  156;  The  Queen  v.  Authier  (1897),  3 Commercial  L.R. 
293.  As  to  the  word  “ Cream  ” being  descriptive,  see  Kerly, 
2nd  ed.,  p.  140. 


June  29.  Moss,  C.J.O. : — There  are  two  or  perhaps  three 
questions  involved  in  this  appeal.  The  first  is,  whether  the 
plaintiff’s  trade  mark,  consisting  of  the  head  of  a female  and 
the  words  “ Gillett’s  Cream  Dry  Hop  Yeast,”  as  registered  in 
accordance  with  the  Trade  Mark  and  Design  Act  of  1868,  is  a 
valid  trade  mark.  The  learned  trial  Judge  was  of  opinion  that 
it  was  not,  but  decided  in  favour  of  the  plaintiff*  on  the  ground 
that  the  defendants  were,  as  I understand  it,  improperly  passing 
off  their  goods  as  of  the  plaintiff’s  manufacture  or  in  such 
manner  as  to  deceive  the  purchasing  public  into  the  belief  that 
they  were  purchasing  the  plaintiff’s  goods. 

The  Divisional  Court  did  not  deal  with  the  question  of  the 
validity  of  the  trade  mark,  but,  assuming  that  it  was  valid, 
differed  with  the  learned  trial  Judge’s  view  on  the  other 
branch  and  allowed  the  appeal  from  his  judgment. 

Upon  the  argument  of  the  appeal  before  us,  counsel  for  the 
defendants  scarcely  contended  against  the  validity  of  the  trade 
mark,  although  the  objection  is  made  in  the  reasons  against  the 
appeal.  The  trade  mark  was  registered  in  1877,  and  for  the 
reasons  I endeavoured  to  express  in  Provident  Chemical  Works 
v.  Canada  Chemical  Co.  (1902),  4 O.L.R.  545,  and  which  I need 
not  here  repeat,  I think  it  was  properly  registerable  and  is 
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valid.  But  this  does  not  advance  the  plaintiff’s  case  unless  the 
other  questions  or  one  of  them  can  be  answered  in  his  favour. 

The  second  question  is,  whether  the  defendants  are  imitating 
the  trade  mark  or  adopting  its  essential  parts  so  as  in  effect  to 
be  copying  it. 

The  plaintiff’s  contention  is  that  the  defendants  in  using 
labels  for  their  goods  with  a pictorial  representation  of  two 
Jersey  cows  with  a milkmaid  between,  with  the  words  “ Jersey 
Cream  ” above  and  the  words  “ Yeast  Cake  ” below,  have  so 
copied  or  imitated  the  plaintiff’s  registered  trade  mark.  Com- 
paring the  two  and  judging  between  them  as  a matter  of 
resemblance,  there  is  really  no  support  for  this  contention. 
The  only  possible  point  of  resemblance  is  in  the  fact  that  the 
words  “ Cream  ” and  “ Yeast  ” occur  in  both.  But  in  both 
labels  they  are  placed  in  such  connection  with  other  words  and 
other  surroundings  as  to  shew  at  once  that  they  are  not  indica- 
tive of  the  same  thing.  The  reader  of  the  plaintiff’s  trade 
mark  could  not  fail  to  observe  the  word  “ Gillett’s  ” set  out  in 
large  and  conspicuous  type,  which,  with  the  additional  words 
“ Dry  Hop,”  precedes  the  words  “ Cream  Yeast.”  Turning  to 
the  defendants’  label,  the  same  reader  would  see  that  the  words 
“Cream  Yeast”  are  preceded  by  the  word  “Jersey”  and 
followed  by  the  word  “ Cake.”  The  pictorial  representations 
are  so  different  as  to  present  no  real  point  of  resemblance,  and 
the  two  labels  when  looked  at  are  not  alike  in  any  respect. 

It  was  argued  that  the  word  “ Cream  ” is  the  most  promi- 
nent feature  in  the  plaintiff’s  trade  mark,  and  that  the 
defendants  in  using  the  words  “ Jersey  Cream  ” have  appro- 
priated the  essential  part  of  the  plaintiff’s  property.  But  the 
word  “ Cream  ” does  not  appear  with  special  prominence  on  the 
plaintiff’s  labels,  and  if  this  argument  is  open  to  them,  it  can 
only  be  in  connection  with  the  reputation  their  product  has 
acquired  as  “ Cream  Yeast.”  Reliance  was  placed  by  the 
plaintiff  on  the  case  of  Cochrane  v.  MacNish,  13  R.P.C.  100,  as 
supporting  this  branch  of  his  case.  But,  as  plainly  appears 
from  the  report,  the  plaintiff  had  obtained  concurrent  findings 
in  the  Courts  below  that  the  words  “ Club  Soda  ” had  acquired 
a secondary  signification,  and  that  in  the  trade  they  meant 
soda  water  made  by  the  plaintiff.  And  the  opinion  of  the 
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Judicial  Committee  proceeded  upon  the  ground  that,  having 
regard  to  the  meaning  and  signification  thus  borne  by  the 
words  when  used  in  connection  with  soda  water,  the  use  of  the 
words  “ Club  Soda  ” by  the  defendants  was  calculated  to 
deceive.  And  this  was  altogether  apart  from  the  labels  used 
by  the  defendants.  If  the  case  had  depended  merely  on  the 
use  of  the  label  the  plaintiff  would  have  failed.  The  decision 
appears  to  be  not  one  of  imitation  of  a trade  mark  but  of 
passing  off  goods  as  the  goods  of  another. 

In  this  case  it  appears  to  me  that  there  is  no  imitation,  and 
that  no  one  could  reasonably  mistake  the  defendants’  label  for 
the  plaintiff’s. 

The  last  question  is,  whether  the  defendants  are  guilty  of 
passing  off  their  goods  in  such  manner  as  to  induce  the  belief 
that  they  are  goods  manufactured  by  the  plaintiff. 

In  this  aspect  of  the  case  it  is  important  to  ascertain 
whether  the  plaintiff’s  goods  have  acquired  such  a reputation 
under  the  name  of  “ Cream  Yeast  ” as  to  lead  desiring 
purchasers  to  suppose  that  in  asking  for  “Cream  Yeast”  they 
are  getting  the  plaintiff’s  yeast.  One  answer  to  this  is,  that 
for  a number  of  years  Cream  Yeast  had  been  out  of  the  market 
as  a vendible  article.  The  plaintiff  had  not  been  selling  or 
endeavouring  to  sell  his  yeast  under  that  name.  He  had 
adopted  the  name  of  “ Royal  ” and  was  pushing  his  trade  under 
that  title. 

The  public  were  not  asking  for  or  being  furnished  with  the 
plaintiff’s  yeast  under  the  name  of  “ Cream  Yeast.”  There  was 
no  reputation  and  no  demand  such  as  might  form  an  induce- 
ment to  other  traders  dishonestly  inclined  to  seek  to  acquire 
the  plaintiff’s  market. 

It  is  difficult  to  understand  how  it  can  be  thought  that 
under  these  circumstances  the  application  by  the  defendants  of 
the  word  “ Cream  ” to  their  yeast  is  calculated  to  mislead  the 
public  into  believing  that  it  is  yeast  manufactured  by  the 
plaintiff,  and  more  especially  so  when  the  surroundings  and  the 
connection  in  which  it  is  used  by  the  defendants  are  taken  into 
consideration. 

It  is  also  material  that  there  is  nothing  untrue  in  the 
defendants’  description.  It  is  proved  as  a fact  that  Jersey 
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Cream  is  an  ingredient  of  their  yeast,  and  the  words  “ Jersey 
Cream  Yeast  Cake”  are  an  exact  description  of  the  article 
produced  and  vended  by  the  defendants.  And  it  is  not  a 
description  calculated  to  create  in  the  mind  of  those  dealing  in 
such  commodities  the  impression  that  the  article  so  described  is 
of  the  plaintiff’s  manufacture. 

The  appeal  should  be  dismissed  with  costs. 

Maclennan,  J.A.: — I am  of  opinion  that  this  appeal  should 
be  dismissed. 

I think  the  case  was  properly  decided  by  the  Divisional 
Court.  I agree  with  the  reasons  stated  in  the  judgments  of  the 
learned  Chancellor  and  Mr.  Justice  Ferguson,  and  I do  not 
think  I could  usefully  add  anything  to  them. 

Osler  and  Garrow,  JJ.A.,  and  Teetzel,  J.,  concurred. 
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[IN  CHAMBERS.] 

Earle  et  al.  v.  Burland  et  al. 


Costs — Appeal  to  Privy  Council — Costs  Incurred  in  Canada — Taxation — Rule 
1256 — Non-retroactivity. 

Rule  1256,  providing  that  when  the  costs  incurred  in  Canada  of  an  appeal  to 
the  Privy  Council  have  been  awarded,  and  have  not  been  taxed  by  the  Regis- 
trar of  the  Privy  Council,  they  may  be  taxed  by  the  senior  taxing  officer, 
and  the  taxation  shall  be  according  to  the  scale  of  the  Privy  Council,  is  not 
to  be  construed  as  applying  to  a case  in  which  the  judgment  entitling  a 
party  to  costs  was  entered  before  the  Rule  was  made.  The  quantum  of  costs, 
as  well  as  the  right  to  them,  is  ascertained  at  the  time  of  judgment,  and  the 
quantum  cannot,  without  the  clearest  words,  be  altered  by  a subsequent 
change  in  the  tariff,  or  by  the  creation  of  a tariff  which  had  no  existence 
until  after  the  judgment. 

Motion  by  the  plaintiffs  to  set  aside  an  appointment 
granted  to  the  defendants  by  the  senior  taxing  officer  at 
Toronto  for  the  taxation  under  Rule  1256  of  certain  costs 
incurred  in  Canada  of  an  appeal  to  His  Majesty  in  His  Privy 
Council,  upon  the  ground  that  at  the  time  costs  were  awarded 
in  the  Privy  Council  no  Rule  existed  under  which  the  said 
costs  could  be  taxed;  that  the  matter  had  been  already  disposed 
of  before  the  said  Rule  was  passed ; that  the  said  Rule  was  not 
retroactive ; and  that  it  was  ultra  vires.  The  facts  appear  in 
the  judgment. 

The  motion  was  heard  by  Street,  J.,  in  Chambers,  on  the 
15th  April,  1904. 

D.  L.  McCarthy , for  the  plaintiffs. 

W.  E.  Middleton , for  the  defendants. 

June  3.  Street,  J.: — By  an  order  in  council  made  in 
England  on  the  10th  December,  1901,  upon  the  report  of  the 
Judicial  Committee  of  the  Privy  Council  made  in  Earle  v. 
Burland , it  was  ordered  that  Earle  et  al.  should  pay  to  Burland 
et  al.  two- thirds  of  their  costs  incurred  in  Canada. 

By  sec.  7 of  R.S.O.  1897,  ch.  48,  it  is  provided  that  “costs 
awarded  by  Her  Majesty  in  Her  Privy  Council  upon  an  appeal, 
shall  be  recoverable  by  the  same  process  as  costs  awarded  by 
the  Court  of  Appeal.” 
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By  the  order  in  council  above  mentioned  it  was  further 
ordered  that  Earle  et  al.  should  pay  to  Burland  et  al.  certain 
costs  in  the  High  Court  and  the  Court  of  Appeal  in  Ontario. 
Burland  et  al.  filed  the  order  in  council  in  the  High  Court  and 
brought  in  their  bill  of  costs  for  taxation  before  the  taxing 
officer,  including  their  costs  incurred  in  Canada  of  the  appeal 
to  the  Privy  Council.  The  taxing  officer  taxed  the  bills  of 
the  costs  in  the  High  Court  and  the  Court  of  Appeal  in  April, 
1903,  and  refused  to  deal  with  the  bill  of  costs  incurred  in 
Canada  of  the  appeal  to  the  Privy  Council,  on  the  ground  that 
no  tariff  existed  upon  which  he  could  tax  this  bill. 

Afterwards  the  Judges  of  the  Supreme  Court  of  Judicature 
for  Ontario  passed  the  following  Rules 

“ 1255.  Upon  the  filing  of  the  order  of  His  Majesty  in  His 
Privy  Council,  made  upon  an  appeal  to  His  Majesty  in  Council, 
with  the  officer  of  the  High  Court  with  whom  the  judgment  or 
order  appealed  from  was  entered,  he  shall  thereupon  cause  the 
same  to  be  entered  in  the  proper  book,  and  all  subsequent 
proceedings  may  be  taken  thereupon  as  if  the  decision  had  been 
given  in  the  Court  below.” 

“ 1256.  When  the  costs  incurred  in  Canada  of  an  appeal  to 
His  Majesty  in  His  Privy  Council  have  been  awarded,  and  the 
same  have  not  been  taxed  by  the  Registrar  of  the  Privy 
Council,  the  same  may  be  taxed  by  the  senior  taxing  officer, 
and  the  taxation  shall  be  according  to  the  scale  of  the  Privy 
Council.” 

After  the  passing  of  these  Rules  the  defendants  brought  in 
to  the  senior  taxing  officer  their  bill  of  costs  of  the  proceedings 
taken  in  Canada  upon  the  Privy  Council  appeal,  and  obtained 
from  him  an  appointment  for  their  taxation,  and  it  is  to  set 
aside  that  appointment  that  the  present  motion  is  made. 

The  judgment  of  the  Privy  Council  has  become  a judgment 
of  the  High  Court  by  virtue  of  the  statute  R.S.O.  1897,  ch.  48, 
sec.  7,  which  is  simply  carried  out  by  the  Rule  1255,  because 
the  Act  provides  for  the  adoption  of  the  same  procedure  for 
the  recovery  of  costs  awarded  upon  Privy  Council  appeals  as 
was  in  use  for  the  recovery  of  costs  awarded  upon  appeals  to 
the  Court  of  Appeal ; and  that  procedure  is  set  out  in  Rule  818, 
and  has  been  exactly  followed  in  Rule  1255. 
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street,  j.  The  ju(jgmen^  0f  the  Privy  Council  having  become  a judg- 

1904  ment  of  the  High  Court,  the  Judges  of  the  Supreme  Court  of 
Earle  Ontario  had  jurisdiction  to  frame  a tariff  of  the  particular  costs 

Burl and  taxe(^  under  its  directions,  and  they  adopted  the  Privy 

Council  tariff  as  applicable  to  them,  by  Rule  1256.  The  only 
question,  it  seems  to  me,  is  whether  the  Rule  can  be  applied  to 
a case  where  the  judgment  was  entered  before  it  was  passed. 
At  the  time  of  the  j udgment  in  the  Privy  Council  the  effect  of 
their  order  that  the  plaintiffs  should  pay  the  defendants’  costs 
was  to  entitle  the  defendants  to  have  these  costs  ascertained 
upon  a quantum  meruit , and  the  entry  in  the  High  Court  here 
of  this  order  did  not  alter  this  right : O'Connor  v.  Gemmill 
(1897),  29  0.  R.  47,  56;  Paradis  v.  Bosse  (1892),  21  S.  C.  R, 
419,  421. 

If  Rule  1256  is  construed  as  applying  to  cases  in  which 
judgment  was  entered  before  the  Rule  was  passed,  it  substitutes 
for  the  plaintiffs’  liability  to  costs  upon  a quantum  meruit,  a 
liability  to  have  them  made  up  and  taxed  against  him  upon  a 
tariff  which  was  not  applicable  at  the  time  the  costs  were 
awarded.  The  quantum  of  costs,  as  well  as  the  right  to  them, 
is  ascertained  at  the  time  of  the  judgment,  and  the  quantum 
cannot,  without  the  clearest  words,  be  altered  by  a subsequent 
change  in  the  tariff,  or  by  the  creation  of  a tariff  which  had  no 
existence  until  after  the  judgment. 

The  words  of  the  Rule  1256,  while  capable  of  a retroactive 
effect,  do  not  require  it,  and,  in  my  opinion,  that  effect  should 
not  be  given  to  them. 

The  result  is,  that,  while  the  defendants  are,  in  my  opinion, 
clearly  entitled  to  recover  costs,  they  cannot  have  them 
ascertained  by  the  simple  process  of  taking  out  an  appointment 
to  tax  them  before  the  senior  taxing  officer,  and  the  appoint- 
ment must  be  set  aside  with  costs. 

It  seems  proper  that  in  order  to  carry  into  effect  the  judg- 
ment of  the  Privy  Council,  now  become  a judgment  of  the 
High  Court,  an  order  should  be  made,  upon  an  application  for 
the  purpose,  referring  to  an  officer  of  the  Court  the  settlement 
of  the  amount  payable  under  the  judgment  in  respect  of  the 
costs  in  question. 


E.  B.  B. 


VIII.] 


ONTARIO  LAW  REPORTS. 


177 


[DIVISIONAL  COURT.] 
Agar  v.  Escott. 


Joinder  of  Actions — Defamation — Pleading — Striking  Out  Pleading. 

The  plaintiffs,  a married  man  and  an  unmarried  woman,  brought  the  action 
for  damages  in  respect  of  alleged  statements  by  the  defendant  on  three 
different  occasions  that  the  plaintiffs  had  been  criminally  intimate,  one  of 
the  occasions  complained  of  being  by  letter  to  the  female  plaintiff.  A 
motion  to  require  the  plaintiffs  to  elect  which  would  proceed  with  the  action, 
and  to  strike  out  the  claim  in  respect  of  the  letter  to  the  female  plaintiff  as 
shewing  no  cause  of  action,  or  as  embarrassing,  was  refused,  leave  to  amend 
being  given  to  both  parties.  The  plaintiffs  thereupon  amended  by  claiming 
for  both  damages  in  respect  of  another  allegation  to  the  same  effect  on 
another  occasion,  for  the  male  plaintiff  special  damage,  and  for  the  female 
plaintiff  the  benefit  of  R.  S.O.  1897,  ch.  68,  sec.  5 : — 

Held,  that,  the  plaintiffs  were  entitled  to  sue  in  one  action  for  damages  in 
respect  of  the  statements  made  on  three  occasions  there  being  publica- 
tion as  to  all,  and  these  three  being  a series  with  a common  ques- 
tion of  law  and  fact,  but  that  the  joinder  of  the  claim  in  respect  of  the 
letter  to  the  female  plaintiff  which  gave  rise  at  most  to  a cause  of  action  in 
the  male  plaintiff  was  improper,  and  that  this  claim,  unless  amended  so  as 
to  be  simply  one  in  aggravation  of  damages,  should  be  struck  out  as 
embarrassing. 

Judgment  of  Britton,  J.,  as  to  the  joinder  of  the  parties,  affirmed,  and  judg- 
ment of  Anglin,  J. , as  to  the  pleadings,  varied. 

Appeals  by  the  defendant  from  an  order  of  Britton,  J., 
made  on  the  11th  of  April,  1904,  and  an  order  of  Anglin,  J., 
made  on  the  29th  of  April,  1904,  were  argued  before  a 
Divisional  Court  [Meredith,  C. J.C.P.,  MacMahon,  and  Teetzel, 
J J.,]  on  the  2nd  of  May,  1904. 

C.  A.  Moss,  for  the  appellant. 

W.  E.  Middleton,  for  the  respondents. 

June  6.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J. : — The  respondents  bring  their  action  claiming 
the  right  to  join  in  bringing  it  as  they  have  done  under  the 
provisions  of  Consolidated  Rule  185.  It  is  brought  to  recover 
damages  for  defamatory  words  alleged  to  have  been  published 
by  the  appellant  on  four  different  occasions,  one  by  letter  dated 
the  27th  of  August,  1903,  written  to  the  mother  of  the  female 
respondent  (paragraph  3),  another  orally  on  the  3rd  of  July, 
1903  (paragraph  5),  a third,  also  orally,  on  the  same  day 
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(paragraph  6),  and  the  fourth  by  letter  dated  the  same  day, 
written  to  the  female  respondent  herself  (paragraph  4)  by  all 
of  which,  as  it  is  alleged,  the  charge  was  made  that  the  male 
respondent,  who  is  a married  man,  and  the  female  respondent, 
who  is  an  unmarried  woman,  “ had  been  sexually  intimate”  and 
“ had  had  carnal  knowledge  of  each  other.” 

The  appellant  applied  to  a local  Judge  at  London  for  an 
order  “striking  out  the  name  of  one  of  the  plaintiffs  and 
requiring  the  plaintiffs  to  elect  which  one  should  proceed  with 
the  action,  or  for  an  order  staying  proceedings  upon  the  ground 
that  the  joinder  of  the  plaintiffs  is  improper  and  embarrassing 
to  the  defendant  and  prevents  a fair  trial  of  the  action,  and 
for  an  order  striking  out  paragraph  4 of  the  statement  of  claim 
upon  the  ground  that  the  allegation  therein  shews  no  cause  of 
action  and  tends  to  embarrass  and  delay  the  trial.” 

The  application  was  refused,  and  on  appeal  the  order  of  the 
local  Judge  was  affirmed  by  my  brother  Britton,  without 
prejudice  to  any  further  application  with  regard  to  the  pleadings 
which  the  appellant  might  think  proper  to  make,  and  with 
liberty  to  the  respondents  to  amend  their  statement  of  claim  as 
they  might  be  advised,  and  to  the  appellant,  if  the  respondents 
should  amend,  to  amend  his  defence. 

The  respondents  thereupon  amended  their  statement  of 
claim  by  adding  paragraph  6,  already  referred  to,  and  by  adding 
also  an  allegation  by  the  male  respondent  of  special  damage 
(paragraph  7),  and  by  the  female  respondent  that  she  claims 
the  benefit  of  the  provisions  of  sec.  5 of  R.S.O.  1897,  ch.  68 
(paragraph  8). 

After  the  amended  pleading  was  delivered  the  appellant 
moved  before  my  brother  Anglin  for  an  order  to  strike  out 
paragraph  4 of  the  amended  statement  of  claim,  on  the  ground 
that  it  discloses  no  reasonable  cause  of  action,  and  is  embarrass- 
ing, and  the  motion  was  refused. 

The  appellant  now  appeals  from  the  order  made  by  my 
brother  Anglin,  as  well  as  from  that  made  by  my  brother 
Britton. 

It  is  not,  I think,  open  to  doubt  that  the  respondents  had 
the  right,  under  the  provisions  of  Rule  185,  to  join  in  one  action 
their  several  causes  of  action  set  out  in  paragraphs  3,  5 and  6. 
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They  all  arose,  if  at  all,  out  of  the  same  transaction  or  occur- 
rence, or  series  of  transactions  or  occurrences,  and  if  each  had 
brought  a separate  action  a common  question  of  law  or  fact 
would  undoubtedly  have  arisen  in  these  actions ; but  they  have 
gone  beyond  that,  and  by  paragraph  4,  if  it  is  to  be  taken  to 
allege  a substantive  cause  of  action,  have  joined  a cause  of 
action  of  the  male  respondent  alone  (the  defamatory  matter 
complained  of  in  paragraph  4 not  having  been  published  of  the 
female  respondent  but  to  her)  arising  out  of  a separate  and 
distinct  transaction  or  occurrence,  viz.,  the  letter  of  the  appellant 
of  the  3rd  of  July,  1903.  It  is,  I think,  equally  clear  that  Rule 
185  does  not  permit  such  a cause  of  action  to  be  joined  with 
causes  of  action  coming  within  the  terms  of  the  rule ; it  is  by 
the  very  terms  of  the  rule  only  where  a right  to  relief  is  alleged 
to  exist  in  respect  of  or  arising  out  of  the  same  transaction  or 
occurrence,  or  series  of  transactions  or  occurrences,  that  plaintiffs 
having  separate  causes  of  action  are  permitted  to  join  in  one 
action  as  plaintiffs. 

It  is  urged,  however,  on  behalf  of  the  respondents  that  if 
the  matters  set  out  in  paragraph  4 may  be  given  in  evidence  to 
aggravate  the  damages,  as  it  is  contended  they  may  be,  the 
pleading  can  neither  be  struck  out  under  Rule  261,  because  it 
does  not  disclose  a reasonable  cause  of  action,  nor  under  Rule 
298,  as  embarrassing  because  it  is  not  confined  to  the  question 
of  damages. 

As  my  brother  Britton  held,  the  local  Judge  had  no  power 
to  strike  out  a pleading  under  Rule  261 ; the  solicitors  for  all 
parties  do  not  reside  in  his  county,  and  his  jurisdiction  was, 
therefore,  that  of  the  Master  in  Chambers  only,  and  the 
jurisdiction  of  that  officer  to  make  orders  under  Rule  261  is 
excluded  by  Rule  42  (16). 

The  application  to  the  local  Judge,  as  well  as  that  to  my 
brother  Anglin,  was  probably  also  open  to  the  objection  that 
Rule  261  does  not  apply  unless  the  whole  pleading  is  sought  to 
be  struck  out,  and  not,  as  in  this  case,  but  one  paragraph  of  a 
statement  of  claim. 

There  is  also  the  further  objection,  that  if  the  matter  sought 
to  be  struck  out  may  properly  be  pleaded,  as  in  this  case  what 
is  contained  in  paragraph  4 may  be,  in  aggravation  of  damages, 
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it  cannot  be  struck  out  under  Rule  261  : Beaton  v.  Intelligencer 
Printing  and  Publishing  Co.  (1895),  22  A.R.  97. 

Nor,  according  to  the  decision  in  Millington  v.  Loring 
(1880),  6 Q.B.D.  190,  under  ordinary  circumstances  ought  such 
a pleading  to  be  struck  out  as  embarrassing,  though  Mr.  Justice 
Osier  appears  to  entertain  a different  opinion  : Beaton  v. 
Intelligencer  Printing  and  Publishing  Co.,  at  p.  103  ; and  one 
that  I acted  upon  in  Fulford  v.  Wallace  (1901),  1 O.L.R.  278. 

However  that  may  be  under  ordinary  circumstances, 
paragraph  4 in  its  present  form  in  the  particular  circumstances 
of  this  case  is,  I think,  embarrassing. 

If  it  is  permitted  to  remain  and  the  respondents  should  both 
fail  to  establish  the  causes  of  action  which  they  set  up  in 
paragraphs  3,  5,  and  6,  there  would  be  nothing  apparently  to 
prevent  the  male  respondent  from  proceeding  with  the  action  as 
to  the  matters  of  which  he  complains  in  paragraph  4,  treating 
that  paragraph  as  alleging  a substantive  cause  of  action.  I do 
not  see  how  if  he  chose  to  take  that  course  he  could  at  the 
trial  be  prevented  from  doing  so,  and  to  permit  this  would  be  to 
enable  him  to  use  Rule  185  for  a purpose  for  which  it  was 
intended  it  should  not  be  used,  and,  as  it  appears  to  me,  unfair 
to  the  appellant. 

I think,  therefore,  that  the  respondents  should  be  required 
to  amend  the  fourth  paragraph  of  the  statement  of  claim  by 
confining  it  to  damages,  and  that  in  default  of  their  doing  so 
that  paragraph  should  be  struck  out. 

The  application  to  my  brother  Anglin  was  to  strike  out 
paragraph  4,  not  only  because  it  disclosed  no  reasonable  cause 
of  action,  but  because  it  is  embarrassing.  The  second  ground 
does  not  appear  to  have  been  urged  before  my  learned  brother, 
and  was  not  dealt  with  by  him,  but  having  been  raised  by  the 
notice  of  motion,  the  appellant  should  not  now  be  deprived  of 
the  benefit  of  it. 

In  my  opinion,  therefore,  the  appeal  from  the  order  of  my 
brother  Britton  should  be  dismissed,  and  the  order  of  my  brother 
Anglin  should  be  discharged,  and  in  lieu  of  it  an  order  be  made 
requiring  the  respondents  within  ten  days  to  amend  the  fourth 
paragraph  of  the  statement  of  claim  by  making  it  a pleading  as 
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to  damages  only,  and  in  default  of  their  so  doing  striking  that  D.  C. 
paragraph  out.  1904 

I would  make  the  costs  of  both  appeals  costs  in  the  cause  to  Agar 
the  party  who  is  ultimately  successful  in  the  action.  E 


R.  s.  c. 


Meredith,  C.J. 


[DIVISIONAL  COURT.] 

Williamson  v.  Township  of  Elizabethtown.  d.  c. 

1904 

Municipal  Corporations — Audit  of  Accounts — Audit  by  Person  Appointed — 

Approval  by  Attorney -General.  June  8. 

A person  appointed  by  the  Provincial  Auditor,  pursuant  to  the  provisions  of 
the  Act  respecting  the  audit  of  municipal  accounts,  R.S.O.  1897,  ch.  228,  to 
audit  the  accounts  of  a municipality,  has  no  right  of  action  against  the 
municipality  for  his  fees  and  expenses  until  three  months  after  the  amount 
thereof  has  been  specifically  determined  by  the  Provincial  Auditor  with  the 
approval  of  the  Attorney- General  or  other  minister,  as  required  by  sec.  16 
of  the  Act.  The  approval  by  the  Attorney-General  of  a tariff  according  to 
which  the  fees  and  expenses  are  made  up  and  allowed  by  the  Provincial 
Auditor  is  not  sufficient. 

Judgment  of  Boyd,  C.,  reversed. 

An  appeal  by  the  defendants  from  the  judgment  at  the 
trial  was  argued  before  a Divisional  Court  [Meredith,  C.J.C.P., 
Ferguson,  and  MacMahon,  JJ.J  on  the  22nd  of  March,  1904. 

The  facts  are  stated  in  the  judgment. 

E.  E.  A.  DuVernet,  for  the  defendants. 

G.  H.  Kilmer , for  the  plaintiff. 

June  8.  Meredith,  C.J. : — The  action  was  brought  to 
recover  the  fees  and  expenses  of  the  respondent  for  making  an 
inquiry  into  and  audit  of  the  accounts  of  the  appellant 
municipality,  pursuant  to  the  provisions  of  R.S.O.  1897,  ch. 

228,  and  was  tried  before  the  Chancellor  on  the  13th  of 
November,  1903. 

The  respondent  is  not  the  Provincial  municipal  auditor,  but 
was  appointed  by  him,  with  the  approval  of  the  Lieutenant- 
Governor  in  Council,  to  make  the  inquiry  and  audit,  and  the 
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respondent’s  right  to  recover  is  to  be  found,  if  at  all,  in  sec.  16, 
which  is  as  follows  : — 

“ 16.  Wherever  such  audit,  inquiry,  inspection  or  examina- 
tion is  conducted  by  any  person  other  than  the  said  auditor,  the 
fees  and  expenses  to  be  allowed  for  the  same  shall  be  determined 
by  the  auditor,  subject  to  the  approval  of  the  Attorney-General 
or  other  Minister,  and  shall  thenceforth  become  a debt  due  to 
such  person  by  the  municipal  corporation,  and  shall  be  payable 
within  three  months  after  demand  thereof  at  the  office  of  the 
treasurer  of  the  municipality.” 

We  disposed  of  all  the  objections  taken  by  the  appellants 
upon  the  argument  save  one,  viz.,  whether  the  right  of  action 
was  complete  when  the  action  was  begun. 

The  fees  and  expenses  to  be  allowed  to  the  respondent  were 
determined  by  the  auditor,  but  his  determination  had  not  been 
approved  by  the  Attorney-General  before  the  action  begun, 
except  in  so  far  as  that  may  have  been  done  by  the  approval  of 
a tariff  of  fees  which  had  been  made  with  his  approval  by  the 
auditor,  and  was  intended  to  be  applicable  in  all  cases  under  the 
Act. 

The  learned  Chancellor  was  of  opinion  that  the  tariff  having 
been  approved  by  the  Attorney-General,  and  the  fees  and 
expenses  which  the  respondent  claims  to  recover  having  been 
made  up  in  accordance  with  this  tariff  by  the  auditor  and 
allowed  by  him  at  the  sum  claimed  by  the  respondent  in  this 
action,  the  provisions  of  sec.  1 6 had  been  substantially  complied 
with  so  as  to  make  the  amount  so  allowed  a debt  due  to  the 
respondent  by  the  appellants  as  and  from  the  date  of  the 
auditor’s  determination. 

I am,  with  respect,  unable  to  agree  with  this  view. 

The  section  requires,  as  I read  it,  in  order  that  the  fees  and 
expenses  of  the  person  making  the  inquiry  and  audit  shall 
become  a debt  due  to  him  by  the  municipal  corporation,  two 
things:  (1)  that  the  amount  to  be  allowed  shall  be  determined 
by  the  auditor;  (2)  that  the  auditor’s  determination  shall  have 
been  approved  by  the  Attorney-General  or  other  Minister. 

The  approving  of  a tariff  according  to  which  the  fees  and 
expenses  of  such  inquiries  and  audits  are  to  be  regulated,  falls 
far  short  of  an  approval  of  the  amount  which  the  auditor’ has 
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determined  to  be  proper  to  be  allowed.  To  approve  of  a sum 
which  is  to  be  allowed  is  a very  different  thing  from  the 
approval  of  the  tariff  according  to  which  the  sum  to  be  allowed 
is  to  be  ascertained,  and  although  there  is  a tariff  of  general 
application,  that  would  not  absolve  the  auditor  from  the  duty  of 
seeing  that  unnecessary  time  spent  or  unnecessary  work  done 
should  not  be  allowed  for,  and  he  probably,  and  the  Attorney- 
General  or  other  Minister  acting  in  the  matter  certainly,  would 
be  entitled  to  refuse  to  approve  of  an  allowance,  though  made 
strictly  in  accordance  with  the  tariff,  if  it  appeared  to  be 
excessive,  having  regard  to  the  importance  of  the  work  done  or 
the  circumstances  of  the  particular  case. 

I am,  therefore,  of  opinion  that  the  appeal  should  be  allowed 
and  the  judgment  of  the  learned  Chancellor  reversed,  and 
instead  of  it  judgment  be  entered  dismissing  the  action,  and 
that  there  should  be  no  costs  to  either  party  of  the  action  or  of 
the  appeal. 

The  dismissal  of  the  action  should  be  without  prejudice  to 
any  other  action  which  the  respondent  may  be  advised  to  bring 
when  he  shall  have  got  rid  of  the  difficulty  which  stands  in  his 
way  of  recovering  in  this  action. 
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MacMahon,  J.,  concurred. 

Ferguson,  J.,  died  before  the  delivery  of  judgment. 
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[DIVISIONAL  COURT.] 

d.  c.  Bradley  v.  Wilson. 

1904 

Division  Court — Appeal  —Notice  of  Setting  Down. 

July  11. 

The  giving  of  the  notice  of  setting  down  for  argument  and  of  the  appeal  and 
of  the  grounds  thereof,  required  by  section  158  of  the  Division  Courts  Act, 
is  a condition  precedent  to  the  right  to  appeal  to  a Divisional  Court  from  a 
judgment  in  the  Division  Court,  and  where  this  notice  has  not  been  given 
the  Divisional  Court  has  no  jurisdiction  to  deal  with  the  appeal. 

An  appeal  by  the  defendants  in  an  action  in  the  10th 
division  court  of  York  from  an  order  of  Morson,  J.,  refusing  a 
new  trial,  came  on  to  be  heard  before  a Divisional  Court  [Mere  - 
dith,  C.J.C.P.,  MacMahon,  and  Teetzel,  JJ.]  on  the  10th  of 
February,  1904. 

H.  W.  Mickle , for  the  respondent,  moved  to  quash  the  ap- 
peal, on  the  grounds  that  no  notes  of  the  evidence  had  been 
filed  and  no  notice  of  appeal  and  of  the  grounds  thereof  had 
been  served. 

W.  H.  Blake , K.C.,  for  the  appellant. 

July  11.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C. J. : — This  is  an  appeal  by  the  defendants  from  an 
order  made  in  the  10th  division  coart  of  the  county  of  York, 
by  his  honour  Judge  Morson,  dismissing  their  application  for  a 
new  trial  of  the  action  after  a judgment  therein  rendered  in 
favour  of  the  respondent  by  the  same  learned  Judge  on  the 
27th  day  of  May,  1903. 

Upon  the  opening  of  the  appeal,  a motion  was  made  by  the 
respondent’s  counsel  to  quash  it,  upon  the  ground  that  the  certi- 
fied copy  of  the  proceedings  in  the  division  court,  which  was 
filed  in  due  time,  did  not  contain  the  notes  of  the  evidence 
taken  at  the  trial,  and  that  although  the  appeal  was  set  down  also 
in  good  time,  the  appellant  did  not,  as  required  by  sec.  158  of 
the  Division  Courts  Act,  give  notice  of  the  setting  down,  and  of 
the  appeal,  and  of  the  grounds  thereof  to  the  respondent,  his 
solicitor,  or  agent,  at  least  seven  days  before  the  commencement 
of  the  first  sittings  of  a Divisional  Court  which  commenced 
after  the  expiration  of  one  month  from  the  decision  com- 
plained of. 
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It  was  argued  by  Mr.  Mickle  that  the  giving  of  these 
notices  as  and  within  the  time  prescribed  by  sec.  158,  was  a 
condition  precedent  to  the  jurisdiction  of  the  Divisional  Court. 

It  has  been  decided  that  compliance  with  the  require- 
ments of  sec.  158  as  to  the  filing  of  the  certified  copy  of  the 
proceedings  and  “ the  setting  the  cause  down  for  argument  ” is  a 
condition  precedent  to  the  jurisdiction  of  the  Divisional  Court, 
but  as  far  as  I am  aware  there  is  no  decision  either  way  dealing 
in  terms  with  the  question  raised  by  the  respondent  on  this 
appeal. 

I have  reluctantly  come  to  the  conclusion  that  Mr.  Mickle’s 
objection  is  entitled  to  prevail. 

The  object  of  the  Legislature  in  making  the  provision  which 
it  has  made  as  to  the  steps  to  be  taken  by  the  party  desiring  to 
appeal  are  designed  to  compel  him  to  do  what  is  necessary  on 
his  part  to  ensure  a speedy  hearing  of  the  appeal,  and  besides 
the  requirement  which  it  has  made  that  the  appellant  shall 
forthwith  after  filing  the  certified  copy  of  the  proceedings  in 
the  Court  from  the  decision  of  which  he  is  appealing  “ set  down 
the  cause  for  argument  at  the  first  sittings  of  a Divisional 
Court,  which  commences  after  the  expiration  of  one  month 
from  the  decision  complained  of,”  he  is  required  to  give  notice  of 
the  setting  down  and  of  the  appeal,  and  of  the  grounds  of  it  at 
least  seven  days  hefore  the  commencement  of  the  sittings. 

Having  regard  to  the  object  of  this  legislation,  it  follows,  I 
think,  that  if  compliance  with  the  provisions  of  the  section  as 
to  setting  down  the  appeal  is  a condition  precedent  to  the  juris- 
diction of  the  Court,  the  giving  of  the  notice  must  also  be  a 
condition  precedent,  for  the  notice  is  just  as  necessary  as  the 
setting  down  to  entitle  the  appellant  to  have  his  appeal  heard 
at  the  sittings  for  which  it  must  be  set  down,  to  give  juris- 
diction to  the  Divisional  Court  to  hear  it. 

I am  not  to  be  understood  as  indicating  that  the  point  taken 
by  Mr.  Mickle  as  to  the  omission  of  the  notes  of  the  evidence 
from  the  certified  copy  of  the  proceedings  is  well  taken.  I 
have  a strong  impression  the  other  way,  but  it  is  not  necessary 
to  decide  the  question. 

The  appeal  must  be  quashed,  but  without  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  The  Strathy  Wire  Fence  Company. 


Company — Winding-up — Discretion — Assignment  for  the  Benefit  of  Creditors. 

When  an  assignment  for  the  benefit  of  its  creditors  has  been  made  by  a joint  stock 
company  a creditor  of  the  company  is  not  entitled  as  of  course  to  a winding-up 
order.  A discretion  to  grant  or  refuse  the  order  exists  notwithstanding  the 
making  of  the  assignment. 

Wakefield  Rattan  Co.  v.  Hamilton  Whip  Co.  (1893),  24  O.R.  107,  and  Re  Maple 
Leaf  Dairy  Co.  (1901),  2 O.L.R.  590,  approved. 

Re  William  Lamb  Manufacturing  Co.  (1900),  32  O.R.  243,  considered. 

Where  an  assignment  for  the  benefit  of  its  creditors  had  been  made  by  a com- 
pany, and  its1  assets  had  been  sold  with  the  approval  of  the  great  majority 
of  its  creditors  and  shareholders,  an  application  to  wind  up  the  company 
made  by  a cre'ditor  and  shareholder  who  had  taken  part  in  all  the  proceed- 
ings, and  had  himself  tried  to  purchase  the  assets,  was  refused. 

Judgment  of  Teetzel,  J.,  affirmed. 


Appeal  by  the  petitioner  from  the  judgment  of  Teetzel,  J., 
refusing  to  grant  a winding-up  order. 

The  company  in  question  was  incorporated  in  February, 
1901,  by  letters  patent  issued  under  the  Ontario  Letters  Patent 
Act,  and  the  petitioner  was  a director  and  general  manager  of 
the  company.  In  January,  1903,  a meeting  of  the  shareholders 
of  the  company  was  held,  and  the  petitioner,  who  was  the  chief 
shareholder,  then  explained  the  position  of  the  company  to  the 
meeting,  forty  per  cent,  of  the  capital  having  at  that  time  been 
lost  and  the  assets  being  insufficient  to  pay  the  debts  of  the 
company.  Another  meeting  was  held  on  the  16th  of  March, 
1903,  and  the  petitioner  voted  in  favour  of  a resolution  for  the 
making  by  the  company  of  an  assignment  for  the  benefit  of  its 
creditors,  and  he  executed  the  assignment  as  managing  direc- 
tor. The  usual  proceedings  were  taken,  and  the  petitioner  who 
had  a claim  for  salary  against  the  company,  was  present  at  the 
meeting  of  creditors  called  pursuant  to  the  Act,  and  he  then 
voted  in  favour  of  a resolution  confirming  the  appointment  of 
the  assignee,  and  also  in  favour  of  a resolution  appointing 
inspectors  and  leaving  the  disposition  of  the  estate  in  the  hands 
of  the  assignee  and  inspectors. 

After  this  steps  were  taken  by  the  assignee  and  inspectors 
to  sell  the  assets  of  the  company,  and  the  petitioner  entered 
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into  negotiations  with  the  assignee  and  the  inspectors  for  their  C.  A. 
purchase,  but  the  offer  of  another  person  was  accepted  and  the  1904 
assets  were  transferred  to  him,  the  purchase  money  being  sufficient  In  re 
to  pay  to  all  the  creditors  of  the  company  a dividend  of  about  ^r^Fence 
seventy-five  cents  in  the  dollar.  A month  after  this  the  peti-  Co. 
tioner  filled  his  petition  asking  for  a winding-up  order,*  and 
Teetzel,  J.,  before  whom  the  petition  was  heard,  on  the  10th 
of  October,  1903,  refused  the  application,  holding  that  even 
where  an  assignment  for  the  benefit  of  its  creditors  has  been 
made  by  a company  there  is  a discretion  to  refuse  a winding- 
up  order,  and  that  under  the  circumstances  of  this  case  such 
an  order  should  not  be  granted. 

The  appeal  was  argued  before  Moss,  C.J.O.,  Osler, 
Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  on  the  26th 
and  29th  of  February,  1904. 

Aylesworth,  K.C.,  and  W.  J.  O’Neail,  for  the  appellant. 

The  main  question  in  this  appeal  is  whether  there  is  or  is  not 
discretion  to  refuse  a winding-up  order  when  an  assignment 
for  the  benefit  of  its  creditors  has  been  made  by  a company. 

The  decisions  upon  the  point  are  in  conflict.  In  Wakefield 
Rattan  Go.  v.  Hamilton  Whip  Go.  (1893),  24  O.R.  106,  the 
Chancellor  held  that  there  was  a discretion,  and  under 
the  circumstances  of  that  case  refused  to  make  an  order.  This 
decision,  however,  was  not  followed  by  Meredith,  C.J.,  in  Re 
William  Lamb  Manufacturing  Go.  (1900),  32  O.R.  243,  and 
he  held  that  when  an  assignment  has  been  made  a petitioner  is 
entitled  ex  debito  justitice  to  an  order.  The  point  came  up 
again  before  the  Chancellor  in  Re  Maple  Leaf  Dairy  Go.  (1901), 

2 O.L.R.  590,  and  he  adhered  to  his  previous  view.  It  is  sub- 
mitted that  the  view  of  Meredith,  C.J.,  is  the  correct  one. 

True  it  is  that  section  9 of  the  Act  uses  the  word  “ may,”  and 
refers  to  the  possibility  of  the  dismissal  of  the  petition,  but  it 
is  surely  illogical  that  the  very  fact  which  the  Act  itself 
declares  shall  be  one  of  the  grounds  upon  which  the  right  to  a 
winding-up  order  arises  shall  be  used  as  an  answer  to  the 
application  for  such  an  order.  The  rights  and  remedies  under 
an  assignment  are  narrower  and  less  beneficial,  and  a winding- 
up  under  the  supervision  of  the  Court  i««  the  special  procedure 
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which  a creditor  is  entitled  to  invoke  if  he  thinks  best  so  to  do. 
It  is  analogous  in  some  respects  to  an  application  for  a capias. 
It  may  be  a very  ill-advised  proceeding  to  take,  but  if  the 
creditor  complies  with  certain  conditions  he  is  entitled  to  the 
issue  of  the  capias,  and  in  the  case  of  a company,  the  creditor 
having  shown  the  existence  of  the  facts  prescribed  by  the 
statute,  is  entitled  to  insist  on  the  remedy  provided  by  that 
statute. 

The  Chancellor  based  his  view  to  some  extent  on  the 
English  authorities,  but  our  Act  in  some  respects  is  unlike  the 
English  Act,  and  the  decisions  under  the  English  Act  have  to 
be  carefully  scrutinized.  Under  the  English  Act  there  is  power 
to  consider  the  wishes  of  the  creditors  both  before  and  after 
the  making  of  the  order,  while  in  our  Act  the  wishes  of  the 
creditors  are  of  no  importance  except  in  connection  with  steps 
taken  after  the  winding-up  order  has  been  made.  Even  under 
the  English  decisions  it  is  clear  that,  as  against  the  company, 
the  creditor  is  absolutely  entitled  to  an  order  if  the  necessary 
facts  are  proved : See  In  re  West  Hartlepool  Ironworks  Go. 
(1875),  L.R.  10  Ch.  618;  In  re  Bishop  & Sons,  [1900]  2 Ch. 
254 ; In  re  New  York  Exchange,  Limited  (1888),  38  Ch.  D.  415; 
In  re  Greenwood  & Co.  (1900),  7 Manson  456 ; In  re  Varieties, 
Limited,  [1893]  2 Ch.  235.  The  remarks  in  Re  Union  Fire 
Insurance  Co.  (1886),  13  A.R.  268,  support  the  view  that  the 
ex  debito  justitice  principle  applies.  Why  should  the  debtor  be 
allowed  to  choose  the  mode  of  making  payment  ? A motion  to 
wind  up  the  company  after  it  has  made  an  assignment  is  just 
like  an  undefended  motion  for  judgment,  and  there  is  no  right 
to  refuse  it. 

The  petitioner  is  not  estopped  by  what  has  taken  place. 
The  application  has  been  necessitated  by  the  subsequent  mode 
of  dealing  with  the  assets  and  sacrificing  them  by  what  appears 
to  be  a collusive  sale.  The  position  is  not  different  from  that 
of  a legatee  or  creditor  applying  for  administration  after  pre- 
vious acquiescence  in  the  appointment  of  an  administrator. 

On  the  merits  and  as  a matter  of  discretion  the  order 
should  be  granted.  The  sale  was  informally  conducted,  and 
was  really  one  by  the  majority  of  the  directors  to  their  own 
nominee  for  their  own  benefit. 
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C.  A.  Moss,  for  Johnston  & Nephew,  creditors  of  the  com- 
pany, was  by  consent  of  the  Court  heard  in  support  of  the 
appeal. 

Watson,  K.C.,  for  the  respondents.  Under  the  circum- 
stances of  this  case,  all  the  assets  having  been  realized,  and 
there  being  no  reasonable  possibility  of  any  advantage  to  the 
creditors  by  the  setting  aside  of  the  proceedings,  but  on  the 
contrary  every  probability  of  great  disadvantage  to  them,  an 
order  for  winding  up  should  not  be  granted  unless  the  Court 
has  no  discretion  to  refuse  it.  Clearly  there  is  discretion. 
The  words  of  the  Act  are  plain,  and  leave  no  room  for  doubt. 
Section  7 defines  what  constitutes  insolvency,  which  is  the  basis 
of  jurisdiction,  and  section  9 provides  that  given  this  prelim- 
inary essential  an  order  may  be  made.  There  is  no  reason  why 
“ may  make  ” should  be  read  as  “ shall  make.”  If  “ may  ” is 
read  as  “ shall  ’ in  the  first  part  of  the  section  it  should  be  so  read 
wherever  it  appears  in  the  section,  thus  making  the  subsequent 
provisions  of  no  effect.  An  order  cannot  be  made  unless 
insolvency  is  proved.  If  it  is  not  proved,  the  petition  must  be 
dismissed,  so  that  the  power  to  dismiss  cannot  refer  to  a case 
of  that  kind.  It  must  apply  to  a case  where  insolvency  has 
been  shown,  and  yet,  for  reasons  which  commend  themselves  to 
the  Judge,  he  in  the  exercise  of  his  judicial  discretion  refuses 
an  order.  The  principle  of  discretion  runs  through  the  whole 
of  the  sections  dealing  with  the  making  of  an  order  ; see,  for 
instance,  sections  10  and  12,  which  are  intended  to  cover  cases 
where  there  is  doubt  as  to  the  fact  of  insolvency.  There  is  no 
reason  for  holding  that  the  wishes  of  the  creditors  are  of  weight 
in  connection  only  with  proceedings  taken  after  the  winding-up 
order  has  been  made.  The  English  Act  is  practically  the  same 
in  its  terms  as  the  Canadian  Act,  and  it  is  well  settled  under 
the  English  practice  that  an  order  will  not  be  made  when  no 
benefit  is  likely  to  result  from  the  making  of  it.  Even  in  the 
judgment  of  Meredith,  C.J.,  in  Re  William  Lamb  Manufac- 
turing Go.,  32  O.R.  243,  it  is  admitted  that  there  is  some  dis- 
cretion, and  there  is  no  inconsistency  between  the  Ontario  cases 
on  the  general  principles  applicable.  In  the  judgment  in  Re 
Union  Fire  Insurance  Company  (1882),  7 A.R.  783,  there  is 
clear  recognition  of  the  discretionary  principle,  and  that  dis- 
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cretion  exists  has  been  expressly  decided  in  British  Columbia  : In 
re  Okell  & Morris  Fruit  Preserving  Co.  (1902),  9 B.C.  Rep. 
153,  where  the  decision  of  the  Chancellor  in  Re  Maple  Leaf 
Dairy  Co.,  2 O.L.R.  590,  has  been  expressly  approved.  See 
also  In  re  Oro  Fino  Mines  (1900),  7 B.C.  Rep.  388.  There  is 
no  case  in  England  holding  that  an  absolute  right  exists.  On  the 
contrary,  that  there  is  discretion  is  recognized  in  all  the  cases. 
See  Emden,  4th  ed.,  pp.  29,  70,  117  ; In  re  Ilfracombe  Per- 
manent Mutual  Benefit  Building  Society,  [1901]  1 Ch.  102  ; 
In  re  National  Company  for  Distribution  of  Electricity, 
[1902]  2 Ch.  34;  In  re  Brighton  Hotel  Co.  (1868),  L.R.  6 
Eq.  399,  342;  In  re  Chapel  House  Colliery  Co.  (1883),  24  Ch. 
D.  259;  In  re  Fraternity  of  Free  Fishers  (1887),  36  Ch. 
D.  329. 

Apart  from  this,  as  the  petitioner  is  a creditor  only  in 
respect  of  salary,  for  which  he  has  a preferential  claim,  he  has 
no  status  as  creditor  to  make  the  application  : In  re  Chapel 
House  Colliery  Co.,  24  Ch.  D.  259  ; and  as  a shareholder  he  is 
estopped  by  his  acquiescence  in  the  proceedings  taken  under 
the  assignment : In  re  London  & Mercantile  Discount  Co. 
(1865),  L.R.  1 Eq.  277  ; In  re  Beaujolais  Wine  Co.  (1867), 
L.R.  3 Ch.  15.  There  is  nothing  in  the  objection  to  the  validity 
of  the  sale.  The  directors  were  not  in  fact  selling  for  their 
own  benefit,  bnt  even  if  they  were  the  assignment  put  an  end 
to  their  status  as  directors,  and  they  would  have  been  entitled 
to  purchase  the  assets  : Chatham  National  Bank  v.  McKeen 
(1895),  24  S.C.R.  348.  Johnston  & Nephew  have  no  right 
to  complain  of  the  proceedings  which  were  approved  of  by  their 
duly  constituted  representative  : Gardner  v.  Kloepfer  (1884), 
7 O.R.  603. 

ONeail,  in  reply. 


June  29.  Maclennan,  J.A. : — The  company  was  admit- 
tedly insolvent,  and  with  the  concurrence  of  the  present  peti- 
tioner, and  the  concurrence  of  practically  all  the  shareholders 
and  creditors,  an  assignment  was  made  for  the  benefit  of  its 
creditors. 

The  proceedings  under  the  assignment  had  proceeded  regu- 
larly so  far  that  a sale  of  the  company’s  property  and  assets 
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had  been  made  en  bloc,  on  the  11th  of  April,  1903,  after  con- 
siderable competition,  including  several  competing  offers  from 
the  petitioner.  It  was  also  made  with  the  knowledge  and  con- 
sent of  the  inspectors  appointed  in  accordance  with  the  pro- 
visions of  the  statute,  and  of  a great  majority  in  number 
and  value  of  the  shareholders  and  creditors,  including  a firm  of 
Johnston  & Nephew  who  were  the  largest  creditors,  except  the 
Molsons  Bank. 

Possession  of  the  estate  was  delivered  to  the  purchasers  on 
the  14th  of  April,  and  soon  afterwards  the  whole  of  the  pur- 
chase money  was  paid. 

The  petitioner  seems  to  have  been  disappointed  because  he 
himself  had  not  succeeded  in  becoming  the  purchaser,  although 
his  bid  was  not  so  favourable  as  that  which  was  accepted,  and 
on  the  22nd  of  May  afterwards  he  presented  this  petition,  under 
the  Winding-up  Act. 

The  petitioner  is  a shareholder  to  the  amount  of  $5,900, 
fully  paid  up.  He  is  also  creditor  to  the  amount  of  $466,  and 
an  endorser  upon  paper  held  by  the  Molsons  Bank  to  the 
amount  cf  about  $6,700. 

He  is  supported  in  his  petition  by  Johnston  & Nephew,  the 
largest  of  the  other  creditors,  whose  claim  is  $1,031,  who  had, 
however,  approved  of  the  assignment  and  the  sale  made  there- 
under. 

I have  considered  the  numerous  cases  in  the  English  Courts 
to  which  we  were  referred  in  the  very  full  argument  made 
before  us,  as  well  as  those  in  our  own  Courts,  and  I am  clearly 
of  opinion  that  having  regard  to  the  wishes  of  the  great 
majority  in  number  of  the  creditors  and  shareholders,  and  par- 
ticularly to  the  progress  made  in  the  realization  of  the  estate, 
without  objection  from  any  one  but  the  plaintiff,  and  the  delay 
in  presenting  the  petition,  the  learned  Judge  was  right  in 
refusing  to  make  a winding-up  order ; that  under  sec.  9 of  the 
Act  he  had  a discretion  to  refuse,  and  that  his  discretion  was 
rightly  exercised. 

The  appeal  should  therefore  be  dismissed,  with  costs. 
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Garrow,  J.A. The  petitioner  is  a shareholder  and  also  a 
creditor,  although  it  is  said  that  his  claim  as  a creditor  being 
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for  wages  he  is  entitled  to  a lien,  and,  therefore,  cannot  in  that 
character  be  entitled  to  a winding-up  order. 

This  objection  cannot,  I think,  be  sustained.  See  In  re 
Great  Western  Coal  Consumers  Co.  (1882),  21  Ch.  D.  769. 

The  petitioner  contends  that  he  is  entitled  to  the  order  ex 
debito  justitice,  and  upon  that  contention  much  of  the  argu- 
ment before  us  was  based. 

The  decisions  in  our  Courts  are  apparently  conflicting, 
although  I think  the  actual  conflict  is  more  apparent  than  real. 
The  cases  to  which  I refer  are:  Wakefield  Rattan  Co.  v.  Hamil- 
ton Whip  Co.,  24  O.R.  106 ; Re  William  Lamb  Manufactur- 
ing Co.,  32  O.R.  243 ; and  Re  Maple  Leaf  Dairy  Co.,  2 O.L.R. 
590. 


I do  not  understand  Sir  Wm.  Meredith,  C.J.,  to  say  that  in 
his  opinion  it  is  absolutely  a matter  of  course  to  grant  the 
order,  no  matter  what  the  circumstances  may  be,  nor  do  I 
understand  the  learned  Chancellor  to  say  that  where  the  facts 
would  justify  the  order  it  is  in  the  discretion  of  the  Court  to 
refuse  it.  Some  discretion  must,  in  my  opinion,  be  exercised  in 
every  case.  The  Court  must  before  granting  the  order  see  that 
the  petitioner  has  a lawful  claim,  that  the  company  is  insolvent, 
that  there  are  assets  to  be  administered,  and  that  the  proceed- 
ings proposed  are  necessary. 

The  language  of  sec.  9 of  the  Winding-up  Act,  R.S.C.  1886,  ch. 
129,  it  seems  to  me,  implies  a discretion  in  the  Court,  and  this 
is  aided  by  the  language  of  sec.  19,  which  is  not,  I think,  con- 
fined to  the  case  as  it  would  stand  after  an  order  had  been 
issued,  as  was  contended  by  counsel  for  the  appellant.  See  In 
re  Great  Western  Coal  Consumers  Co.,  21  Ch.  D.  769. 

I am  unable  to  see  any  substantial  difference  in  this  respect 
between  our  Winding-up  Act  and  the  English  Act.  Each,  of 
course,  contains  provisions  not  to  be  found  in  the  other,  but 
there  is  not,  in  my  opinion,  sufficient  distinction  to  enable  me  to 
say  that  the  English  authorities  are  not  in  point  upon  the  sub- 
ject, and  under  the  English  cases,  of  which  there  are  a great 
many,  it  is  quite  clear  that  a discretion  is  exercised  in  granting 
or  withholding  the  order.  The  phrase,  ex  debito  justitice,  is,  I 
think,  well  explained  by  Cotton,  L.J.,  in  In  re  Chapel  House 
Colliery  Co.,  24  Ch.  D.  259,  at  p.  268,  where  he  says:  “But  it 
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is  said  a creditor  who  cannot  get  paid  is  entitled  to  a winding 
up  order  ex  debito  justitice.  . . . But  what  is  the  meaning  of 
that  maxim  ? I think  it  is  this:  A winding-up  order  is  the  means 
of  having  the  assets  of  the  company  applied  in  payment  of  its 
debts,  and  therefore  a creditor  generally , where  the  company  is 
insolvent,  is  entitled  to  the  order  as  a matter  of  right.  But 
this  assumes  that  a winding-up  order  will  help  him  to  obtain 
payment , and  in  a case  where  there  are  no  assets  which  the 
liquidator  can  receive  the  reason  fails.” 

Bowen,  L.J.,  in  the  same  case  says,  at  p.  269:  “The  peti- 
tioner contends  that  he  is  entitled  ex  debito  justitice  to  a 
winding-up  order,  which  is,  in  fact,  giving  him  equitable  execu- 
tion. . . . He  may  be  so  entitled  if  there  is  anything  on  which 
the  equitable  execution  can  take  effect,  but  not  when  it  is 
clearly  shown  that  there  is  nothing.  In  all  the  cases  in  which 
the  expression  has  been  used,  that  the  creditor  is  entitled  ex 
debito  justitice  to  a winding-up  order,  I think  that  it  is  used  in 
a special  sense.”  See  also,  In  re  Ilfracombe  Permanent  Mutual 
Benefit  Building  Society,  [1901]  1 Ch.  102,  at  p.  Ill ; In  re 
New  York  Exchange , Limited,  38  Ch.  D.  415. 

But  these  and  other  cases  undoubtedly  show  that  the 
creditor  or  contributory  is  primd  facie  entitled  where  there  are 
assets  to  be  administered,  upon  which  the  winding-up  proceed- 
ings can  attach  with  advantage,  or  probable  advantage,  to  the 
estate.  That  there  are  assets  in  the  present  case  to  be  distri- 
buted is  beyond  question.  The  assignee  has  disposed  of  the 
estate,  and  has  the  proceeds  in  hand  ready  for  distribution,  and 
if  it  were  a mere  matter  of  distributing  that  fund  it  would  be 
clearly,  in  my  opinion,  a proper  exercise  of  discretion  to  refuse 
the  order,  which  would  serve  no  purpose  but  to  increase  the 
expense. 

That,  however,  is  not  the  whole  matter.  The  sale  has  been 
attacked,  and  there  are  certainly  circumstances  of  suspicion 
surrounding  it. 

Two  offers  were  made:  one  by  the  petitioner  of  $16,000, 
on  terms  of  credit  in  part,  and  one  of  $16,000,  in  cash,  by  Mr. 
Keenan,  another  of  the  directors,  who  was  acting  for  himself 
and  two  other  of  his  co-directors.  The  latter  offer  was  accepted 
by  the  assignee,  with  the  approval  of  the  inspectors.  There 
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was  no  advertisement  and  no  public  competition,  and  there  was 
unusual  haste  in  accepting  the  Keenan  offer.  But  as  between 
the  two  offers  the  one  accepted  was  undoubtedly  the  best,  and 
no  one  has  since  made  a better  offer,  nor  does  a careful  peru- 
sal of  the  evidence  lead  me  to  think  that  a better  offer  could 
now  be,  or  could  then  have  been,  obtained.  In  addition  to 
which  is  the  fact  that  the  purchasers  went  at  once  into  posses- 
sion, and  have  been  using  the  machinery  ever  since,  and  have 
doubtless  long  ago  disposed  of  at  least  the  bulk  of  the  most 
valuable  asset — the  wire  fencing. 

It  is,  of  course,  unsatisfactory  to  deal  with  such  a question 
on  affidavits  and  depositions,  but  I have  no  reason  to  think 
that  all  the  material  facts  are  not  before  us,  and  the  matter  is 
simplified  by  the  fact  that  there  is  apparently  but  little,  if  any, 
substantial  contradiction  in  the  evidence,  involving  the  ques- 
tion of  credibility.  That  being  so,  it  appears  to  me  that  the 
proper  course  is  to  ask  whether  on  the  whole  material  before 
us  it  is  reasonable  to  suppose  that  a liquidator  would  be  able  to 
obtain  a larger  result  in  cash  for  the  creditors  and  shareholders 
than  is  already  realized  and  in  the  hands  of  the  assignee,  ready 
for  distribution.  To  do  so  he  would  first  have  to  obtain  a rescis- 
sion of  the  sale  to  Keenan  et  al.,  to  whom  the  $16,000  would 
in  that  event  have  to  be  refunded.  And  he  must  then  find  a 
purchaser  for  a substantially  larger  sum,  otherwise  there  would 
be  a loss  instead  of  a gain ; for  his  appointment  would,  of 
course,  involve  expense,  to  say  nothing  of  the  assignee’s  ex- 
penses already  incurred,  which  in  that  case  would  be  lost. 

The  proper  inference  from  the  evidence  is  that  the  sale  was 
a fair  one  so  far  as  price  was  concerned.  Mr.  Creasor,  a barris- 
ter of  experience,  who  was  also  an  inspector,  approved  of  it.  He 
then  represented  the  largest  unsecured  creditor.  He  was  appar- 
ently anxious  to  favour  the  petitioner  as  a purchaser,  rather 
than  Mr.  Keenan,  and  yet  in  his  depositions  he  states  that  he 
considered  the  sale  a fair  one,  although  he  would  have  liked  to 
have  got  more.  The  haste  is  explained,  reasonably  I think,  by 
the  lateness  of  the  season,  which  required  immediate  action 
unless  the  season  was  to  be  lost.  And  the  condition  of  the 
offer  was  for  immediate  acceptance.  The  assignee  acted  under 
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tors  had  apparently  no  desire  but  to  do  their  duty,  and  both 
assignee  and  inspectors  apparently  honestly  thought  the  offer  a 
good  one,  and  one  which  should  be  accepted.  There  is  even 
now  no  proposal  by  the  petitioner,  or  by  any  one  else,  to  offer 
more,  and  no  evidence  of  any  indifferent  person  that  more  could 
probably  have  been  got  in  another  way,  or  that  if  the  sale  to 
Mr.  Keenan  were  now  set  aside  there  is  any  reasonable  pro- 
spect of  more,  or  even  as  much,  being  obtained  by  means  of  a 
new  sale  by  a liquidator. 

Under  all  the  circumstances,  I think  the  learned  Judge  had 
a discretion,  which  he  properly  exercised  in  refusing  the  order 
asked  for,  and  the  appeal  should  therefore  be  dismissed  with 
costs. 

Moss,  C.J.O.  Osler,  and  Maclaren,  JJ.A.,  concurred  in  dis- 
missing the  appeal. 
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Indians — Indian  Lands — Sale  of  Timber — Registration — Notice. 

The  locatee  of  Indian  lands  is,  except  as  against  the  Crown,  in  the  same 
position  as  if  the  land  had  been  granted  to  him  by  letters  patent,  and  can 
assign  his  interest  in  the  land  or  in  the  timber.  Actual  notice  of  such  an 
assignment,  even  though  the  assignment  has  not  been  registered  in 
accordance  with  the  provisions  of  the  Indian  Act,  is  sufficient  to  prevent  a 
subsequent  assignee  from  obtaining  priority. 

Judgment  of  Ferguson,  J.,  6 O.L.R.  370,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Ferguson, 
J.,  reported  6 O.L.R.  370,  was  argued  before  a Divisional  Court 
[Meredith,  C.J.C.P.,  MAcMAHON,and  Teetzel,  J J.]  on  the  11th 
of  February.  1904.  The  facts  are  stated  in  the  report  below 
and  in  the  judgment  in  this  Court. 

E.  D.  Armour , K.C.,  for  the  appellant.  A locatee  of  Indian 
lands  is,  under  the  Act,  entitled  to  the  use  and  occupation 
thereof,  but  has  no  right  to  sell  them  or  any  interest  in  them. 
The  alleged  assignment  of  the  timber  was  therefore  invalid  and 
void.  Even  if,  however,  the  assignment  was  not  void,  it  lost 
its  priority  by  not  being  registered  in  accordance  with  the 
provisions  of  the  Indian  Lands  Act.  The  learned  Judge  was 
in  error  in  holding  that  it  was  a conditional  assignment  and 
therefore  not  capable  of  registration.  It  really  is  an  absolute 
assignment  with  a limitation  as  to  the  time  of  removal. 
Condition  is  not  used  in  the  Act  as  equivalent  to  stipulation. 
What  is  evidently,  referred  to  is  such  an  instrument  as  a 
mortgage,  in  which  there  is  an  absolute  grant  subject  to  what 
is  correctly  described  as  the  “ condition  ” of  redemption.  See 
Johnston  v.  Shortreed  (1886),  12  O.R.  633;  Steinhoff  v.  McRae 
(1886),  13  O.R.  546.  The  assignment  could  and  should  have 
been  registered  and  the  equitable  doctrine  of  notice  does  not 
avail  to  give  it  priority. 

H.  G.  Tucker , for  the  respondent.  A locatee  has,  subject  to 
the  rights  of  the  Crown,  power  to  deal  with  the  land  or  any 
interest  in  it,  and  the  assignment  in  question  was  therefore 
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valid.  Whether  it  could  have  been  registered  or  not  is 
immaterial,  for  there  was  the  most  direct  notice  of  it,  and 
nothing  more  was  necessary. 

Armour,  in  reply. 
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July  7.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J. : — The  appellant  is  the  assignee  of  the  original 
purchaser  from  the  Crown,  one  Freckelton,  of  the  lands  in 
question,  which  are  Indian  lands.  The  assignment  is  dated  the 
15th  November,  1900,  and  was  registered  as  provided  by  sec. 
42  of  the  Indian  Act,  on  the  29th  November,  1900. 

The  original  sale  and  purchase  was  made  on  the  17th  of 
December,  1886,  and  by  the  terms  of  it  one-fifth  of  the  purchase 
money  was  to  be  paid  down  and  the  remainder  in  annual 
instalments. 

It  appears  from  the  duplicate  of  the  receipt  which  was 
given  for  the  “ down  ” payment,  that  the  sale  was  made  subject 
to  certain  conditions,  which  are  expressed  on  the  face  of  the 
receipt  in  the  following  words  : — 

“ The  conditions  of  this  sale  are  as  follows  : — 

Fifth  of  the  purchase  money  shall  be  paid  at  the  date  of 
the  purchase,  and  the  balance  of  the  purchase  money  in  equal 
consecutive  yearly  instalments,  bearing  interest  at  six  per  cent, 
on  each,  until  the  whole  amount  has  been  paid. 

Settlement  by  actual  occupation  and  improvement  shall 
commence  within  six  months  from  the  date  of  sale,  and  be 
continuous  for  a period  of  three  years  previous  to  the  issue  of 
letters  patent ; within  which  time  there  shall  be  cleared  and 
fenced  at  least  five  acres  upon  each  parcel  of  land  containing 
one  hundred  acres  of  land  or  a less  quantity  ; a dwelling  not 
less  than  24  x 18  feet  to  be  likewise  erected.  A non-fulfilment 
of  any  of  the  conditions  will  cause  a cancellation  of  the 
purchase  and  a forfeiture  of  the  money  paid.  It  is  also  a 
condition  that  no  timber,  staves,  saw-logs,  lathwood,  shingle- 
wood  or  cordwood,  or  any  other  descriptions  of  wood,  are  to  be 
cut  for  sale  until  the  patent  for  the  lot  has  issued,  except  under 
license  issued,  to  the  party  living  thereon,  by  the  Indian  Lands 
Agent,  permitting  him  to  sell  such  trees,  wood  or  timber,  other 
than  pine,  as  may  be  cut  in  actually  clearing  the  land  for 
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cultivation.  Any  violation  of  the  above  will  also  render  the 
land  forfeitable.  The  land  to  be  subject  to  any  timber  license 
covering  the  same  in  force  at  the  date  of  sale,  or  granted  within 
three  years  thereafter.” 

The  appellant  paid  the  last  instalment  of  the  purchase 
money  on  the  16th  February,  1903,  but  it  was  not  made  to 
appear  at  the  trial  whether  or  not  the  settlement  duties  had 
been  performed  so  as  to  entitle  the  purchaser’s  assignee  to  the 
patent,  or  whether  or  not  letters  patent  had  been  issued. 

The  respondent  claims  to  be  entitled  to  the  timber  on  the 
land,  ten  inches  and  over  in  size,  as  assignee  of  Jamieson 
Johnston,  to  whom  the  purchaser  Freckelton  purported  to  sell 
it  by  an  instrument  dated  the  27th  November,  1899,  the 
material  provisions  of  which  are  as  follows  : — 

“ The  party  of  the  first  part  agrees  to  sell,  and  the  party  of 
the  second  part  agrees  to  purchase,  all  the  timber,  1 0 inches  and 
over  in  size,  on  lot  8,  concession  8,  township  of  Eastnor,  E.B.R., 
for  the  price  or  sum  of  three  hundred  and  fifty  dollars  of  lawful 
money  of  Canada,  payable  as  follows : $60  cash  ; $40  on  the 
27th  of  December,  1899  ; $50  on  the  1st  of  February,  1900  ; 
$75  on  the  1st  of  March,  1900;  $50  on  the  27th  of  November, 
1900;  and  $75  on  the  1st  of  February,  1901.  The  party  of 
the  second  part  is  to  have  five  years  from  the  date  hereof  to  cut 
and  remove  said  timber,  having  the  right  to  make  roads  and  go 
in  and  out  on  said  property  during  said  term.” 

Neither  the  assignment  from  Freckelton  to  Jamieson 
Johnston  nor  the  subsequent  transfers  under  which  the  respon- 
dent claims  were  registered  pursuant  to  the  provisions  of  sec. 
43  of  the  Indian  Act. 

The  contention  of  the  respondent  is  that  under  these 
assignments  he  is  the  absolute  owner  of  the  timber  which  was 
the  subject  of  the  sale  to  him,  and  entitled  to  cut  and  remove 
it  from  the  land. 

To  this  it  is  answered  by  the  appellant  that  the  assignment 
of  the  timber  was  an  unlawful  act  on  the  part  of  Freckelton, 
done  in  contravention  of  the  provisions  of  the  Indian  Act  and 
in  violation  of  the  conditions  upon  which  the  sale  was  made, 
and  that  in  any  case  his  registered  assignment  is  entitled  to 
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prevail  over  the  unregistered  assignment  from  Freckelton  under 
which  the  respondent  claims. 

The  respondent  answers  these  contentions  of  the  appellant 
by  saying  that  his  assignment  is  valid ; that  the  appellant, 
before  he  became  the  assignee  of  Freckelton’s  interest  in  the 
lands,  had  actual  notice  of  the  agreement  under  which  the 
respondent  claims  and  of  his  rights  under  it,  and  that  the 
appellant  is  not,  therefore,  entitled  to  rely  on  the  registration  of 
the  assignment  under  which  he  claims  to  defeat  the  prior 
assignment  of  the  timber  under  which  the  respondent  claims, 
and  that  in  any  case  the  latter  assignment  was  a conditional 
one  and  could  not  therefore  be  registered,  and  not  being  one 
which  could  be  registered  is  not  defeated  by  the  registered 
assignment  under  which  the  appellant  claims. 

I am  of  opinion  that  the  objection  taken  to  the  validity  of 
the  assignment  of  the  timber  is  not  well  founded. 

Freckelton,  by  his  purchase  and  the  effect  of  the  provisions 
of  the  Indian  Act,  was  placed  as  against  all  the  world  but  the 
Crown  upon  the  footing  of  a full  and  beneficial  owner  to  the 
same  extent  as  if  the  land  was  granted  to  him  by  letters  patent. 

That  such  is  the  position  of  a locatee  of  public  lands  whose 
rights  are  declared  in  substantially  the  same  language  as  is  used 
in  declaring  the  rights  of  a purchaser  of  Indian  lands  in  the 
Indian  Act,  was  held  in  Church  v.  Fenton  (1878),  28  C.P.  384, 
390,  affirmed  (1879),  4 A.R.  159,  and  (1880),  5 S.C.R.  239. 

The  exception  as  to  the  Crown  to  which  reference  is  made 
by  Mr.  Justice  Gwynne,  at  p.  390  of  the  report  of  the  case  in 
the  Common  Pleas,  was,  no  doubt,  intended  to  include  the  rights 
of  the  Crown  by  virtue  of  such  conditions  as  existed  in  the  case 
at  bar  as  to  settlement  duties  and  as  to  the  timber. 

Doubtless  neither  the  purchaser  Freckelton  nor  his  assignee 
was  entitled  to  the  patent  for,  and  the  full  ownership  of,  the 
land  until  the  settlement  duties  were  performed  and  the 
purchase  money  had  been  paid,  but  upon  obtaining  the  patent 
the  full  and  absolute  ownership  of  the  land,  with  all  the  timber 
then  upon  it,  would  pass  to  him. 

There  is  nothing  either  in  the  Act  or  in  the  conditions  of 
the  sale  in  any  way  to  restrict  the  right  of  Freckelton  or  his 
assignee  to  dispose  of  his  whole  interest  in  the  land,  including 
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D*  0-  the  timber,  as  he  might  see  fit ; what,  therefore,  was  there  to 

1904  prevent  him  from  disposing  of  his  rights  in  the  timber,  whatever 

Bridge  they  might  ultimately  turn  out  to  be,  separately  from  the  land 
Johnston,  ibself  ? Nothing,  that  I can  see.  All  the  conditions  restrain 
——  him  from  doing  is  the  cutting  for  sale  before  the  patent  should 

Mereaitn,  L.J . 

be  issued,  unless  under  license  to  the  person  living  on  the  land, 
any  timber,  staves,  saw-logs,  lathwood,  shinglewood,  cordwood, 
or  any  other  description  of  wood. 

If  the  land  had  been  under  timber  license  at  the  time  of  the 
sale,  or  had  been  put  under  license  within  three  years  after  the 
sale,  the  purchaser’s  rights  would  have  been  subject  to  those  of 
the  holder  of  the  license,  but  it  does  not  appear  that  any  license 
existed  at  the  time  of  the  sale,  or  that  the  Crown  ever  exercised 
the  right  which  it  reserved  to  put  the  land  under  license,  and 
no  difficulty  arises,  therefore,  on  this  branch  of  the  conditions 
of  sale. 

The  only  right  in  respect  of  the  timber  remaining  in  the 
Crown  was  the  right  to  prevent  the  cutting  of  any  of  the  kinds 
of  timber  and  wood  mentioned  in  the  conditions,  except  under 
the  authority  of  a license  to  the  person  living  on  the  land,  until 
the  patent  should  be  issued,  and  if  the  purchaser  or  his  assignee 
chose  to  leave  the  timber  standing  on  the  whole  of  the  land, 
except  the  five  acres  which  he  was  required  to  clear  as  part  of 
his  settlement  duties,  he  had  clearly  the  right  to  do  so,  and  upon 
the  issue  of  the  letters  patent  the  whole  of  the  timber  then 
standing  on  the  lot  would  have  passed  to  him  as  well  as  the 
land  itself. 

The  sale  of  the  timber  to  Jamieson  Johnston  was  not  in  itself 
a breach  of  the  conditions  of  the  sale,  and  I see,  therefore,  no 
reason  why  the  assignment  of  it  to  him  should  be  held  to  be 
invalid  ; it  was,  on  the  contrary,  I think,  a perfectly  good  and 
effectual  conveyance  of  the  timber,  subject  to  the  conditions 
upon  which  the  sale  of  the  land  to  Freckelton  had  been  made. 

If  the  patent  had  not  yet  been  issued,  for  the  respondent  to 
cut  any  of  the  kinds  of  timber  and  wood  mentioned  in  the 
conditions  of  sale  would  be  to  contravene  these  conditions,  and, 
it  may  be,  would  entitle  the  Crown  to  cancel  the  sale  and  forfeit 
the  rights  of  the  purchaser,  but  it  is  the  Crown  only  that  may 
do  that ; and,  as  far  as  appears,  the  Crown  has  not  intervened 
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and  does  not  intend  to  do  so  ; and  the  rights  of  the  appellant 
to  the  land  have  not  been  put  in  jeopardy  by  anything  which 
the  respondent  has  done,  nor  would  they  be,  by  anything  which 
he  proposed  to  do  with  regard  to  the  timber,  and  I can  see  no 
reason  why  the  appellant  should  be  permitted  to  invoke  the  aid 
of  the  conditions  of  sale  to  prevent  the  respondent  from  doing 
the  very  thing  that  Freckelton  covenanted  with  his  assignor 
Jamieson  Johnston  that  he  should  have  the  right  to  do. 

Thus  far  I have  dealt  with  the  case  on  the  assumption  that 
the  appellant  has  no  higher  right  as  against  the  respondent  than 
Freckelton  would  have  had,  and  that,  I think,  is  the  true 
position. 

The  testimony  of  Jamieson  Johnston  at  the  trial  was  that 
before  the  appellant  acquired  his  rights  by  the  assignment  from 
Freckelton  to  him,  he  (Jamieson  Johnston)  gave  the  appellant 
distinct  notice  of  the  agreement  as  to  the  timber  and  of  his  rights 
under  it.  This  testimony  was  given  with  particularity  as  to 
the  circumstances  under  which  the  interview  between  him  and 
the  appellant,  when  the  notice  is  said  to  have  been  given,  took 
place.  The  appellant  no  doubt  gave  a categorical  denial  to  the 
testimony  in  this  respect  of  Jamieson  Johnston,  but  he  admitted 
that  he  was  told  both  by  Freckelton  and  by  Bowsley,  who  had 
some  right  under  Freckelton,  at  the  time  he  was  dealing  with 
them  in  reference  to  the  transfer  of  the  land,  that  Jamieson 
Johnston  had  the  right  to  take  timber  off  the  lot,  but  he 
afterwards  qualified  this  admission  by  saying  that  he  was  not 
told  and  did  not  understand  that  there  was  any  writing 
evidencing  the  right  of  Jamieson  Johnston,  and  that  he  was 
told  that  Jamieson  Johnston’s  right  to  take  off  the  timber  would 
terminate  in  the  spring  of  1902. 

There  can  be  no  doubt  that  it  was  a term  of  the  agreement 
between  Freckelton  and  Bowsley  and  the  appellant  that  the 
latter  should  take  subject  to  the  right  of  Jamieson  Johnston  to 
take  the  timber,  though,  if  the  appellant’s  testimony  is  to  be 
accepted,  he  was  told,  as  I have  said,  that  the  right  would 
terminate  in  the  spring  of  1902. 

How  such  a statement  could  have  been  made,  unless  fraudu- 
lently, it  is  difficult  to  understand,  for  the  terms  of  the  agreement 
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are  plain  that  Jamieson  Johnston  was  to  have  five  years  from 
the  date  of  the  agreement  (27th  of  November,  1899)  to  take  off 
the  timber. 

Upon  the  whole  it  was,  in  my  opinion,  proved  that  the 
appellant  had  actual  notice  of  the  agreement  with  Jamieson 
Johnston,  and  of  his  rights  as  they  were  declared  by  the 
assignment  from  Freckelton  to  him.  The  testimony  of  Jamieson 
J ohnston  on  this  branch  of  the  case  is  to  be  preferred  to  that  of 
the  appellant,  and  if  accepted  puts  this  beyond  question,  and  it 
is  also,  I think,  much  more  likely  that  the  appellant  was  told 
the  truth  by  Freckelton  and  Bowsley  as  to  the  time  within 
which,  as  the  agreement  provided,  Jamieson  Johnston  was  to 
take  the  timber  oft*,  than  that,  apparently  with  no  end  to  serve 
by  not  telling  the  truth,  they  made  an  untrue  statement  on  the 
point. 

It  may  be  said  that  my  late  brother  Ferguson  must  have 
found  against  the  statement  of  Jamieson  Johnson,  to  which  I 
have  referred,  but  I did  not  think  so.  From  the  papers  before 
us  it  appears  that  my  late  brother,  who  did  not  deliver  his 
judgment  until  some  time  after  the  trial  (9th  September,  1 903), 
procured  from  the  official  reporter  a transcript  of  the  testimony 
of  the  appellant,  but  not  of  the  evidence  of  the  other  witnesses, 
and  it  appears  to  me  that  the  testimony  of  Jamieson  Johnston 
cannot  have  been  before  him  or  in  his  recollection  when  he  was 
examining  the  case  for  the  purpose  of  deciding  it ; had  it  been, 
I feel  satisfied  that  he  would  have  made  some  reference  to  it, 
and  to  his  reasons  for  not  giving  effect  to  it. 

Having  come  to  these  conclusions,  it  follows,  I think,  that 
the  judgment  appealed  from  is  right  and  should  be  affirmed,  for 
I entirely  agree  with  my  learned  brother  that  actual  notice 
being  proved  the  appellant  cannot  set  up  the  registration  of  the 
assignment  to  him  to  defeat  the  prior  assignment  of  the  timber 
to  Jamieson  Johnston. 

There  is,  in  my  opinion,  no  reason  why  the  cases  decided 
upon  the  Registry  Acts  should  not  apply  to  registration  under 
the  Indian  Act.  The  purposes  which  the  Acts  are  designed  to 
serve  are  the  same,  and  if  in  the-  one  case  actual  notice  of  an 
instrument  is  the  equivalent  of  the  registration  of  it,  it  should 
have  the  same  effect  in  the  other. 
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In  the  view  I have  taken,  it  is  unnecessary  to  consider  the 
point  upon  which  my  late  brother  Ferguson  decided  against  the 
contention  of  the  appellant  as  to  the  effect  of  the  registration  of 
the  assignment  to  him. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 


D.  C. 

1904 

Bridge 

v. 

Johnston. 
Meredith.  C.J. 


R.  S.  C. 


[IN  THE  COURT  OF  APPEAL.  J 

Tabb  v.  Grand  Trunk  Railway  Company.  C.  a. 

1904 

Railways — Negligence — Failure  to  Fence — Contributory  Negligence — Infant.  June  2' 

A street  ran  to  the  north  and  to  the  south  from  the  defendants’  tracks  in  a 
city  but  did  not  cross  them.  With  the  tacit  acquiescence  of  the  defendants, 
however,  foot  passengers  were  in  the  habit  of  crossing  the  tracks  from  one 
part  of  the  street  to  the  other  and  for  convenience  in  doing  so  part  of  the 
fence  between  the  tracks  and  each  part  of  the  street  had  been  removed.  A 
boy  of  nine  intending  to  cross  from  one  part  of  the  street  to  the  other 
walked  through  the  opening  in  the  fence  to  one  of  the  tracks.  While  he 
was  standing  and  playing  upon  this  track  waiting  for  a train  on  another 
track  to  pass  he  was  struck  by  a train  running  at  a speed  of  about  forty 
miles  an  hour  and  was  killed  : — 

Held,  that  there  was  a clear  neglect  of  a statutory  duty  by  the  defendants  in 
permitting  the  track  to  remain  unfenced  and  at  the  same  time  running  at 
such  a high  rate  of  speed  ; that  it  was  for  the  jury  to  say  whether  upon  all 
the  facts  the  deceased  had  displayed  such  reasonable  care  as  was  to  have 
been  expected  from  one  of  his  tender  years  ; and  that  their  verdict  in  favour 
of  the  child’s  father  could  not  be  interfered  with . 

Judgment  of  Falconbridge,  C.J.,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment  at 
the  trial  in  favour  of  the  plaintiff  for  $400  and  costs. 

The  action  was  brought  to  recover  damages  for  negligence 
in  causing  the  death  of  an  infant  son  of  the  plaintiff,  and  was 
tried  at  Hamilton  before  Falconbridge,  C.J.K.B.,  and  a jury  on 
the  7th  of  October,  1903. 

Questions  were  submitted  and  answered  as  follows ; — 

1.  Was  the  death  of  the  late  Phillip  Henry  Tabb  caused  by 
any  failure  or  neglect  of  duty  on  the  part  of  the  defendants? 

Yes. 
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2.  If  so,  wherein  did  such  failure  or  neglect  of  duty  consist? 
By  going  too  fast  past  an  unprotected  opening  in  the  fence. 

Tabb 

V. 

Grand 
Trunk 
R.W.  Co. 

3.  Or  was  the  death  caused  by  his  own  neglect  and  want  of 
care  ? No. 

4.  Was  the  death  of  Phillip  Henry  Tabb  due  to  want  of 
care  on  the  part  of  the  plaintiff  ? No. 

5.  Even  if  deceased  or  his  father,  or  both,  were  guilty  of 
negligence  could  the  defendants  by  the  exercise  of  ordinary  care 
have  avoided  the  accident,  and  in  what  way  ? Yes,  by  closing 
the  fence  or  protecting  the  opening. 

And  the  jury  assessed  the  damages  at  $400,  for  which  there 
was  judgment. 

The  defendants’  four  tracks  run  east  and  west  at  the  point 
in  question.  The  plaintiff  resides,  and  for  about  twenty  years 
has  resided,  about  four  hundred  feet  south  of  the  tracks  on 
Emerald  street  in  the  city  of  Hamilton.  Emerald  street  is 
apparently  intersected  by  the  tracks,  but  there  is  no  highway 
or  right  of  way  across  the  tracks  connecting  the  street  on  the 
north  with  the  street  on  the  south.  This  having  apparently 
been  found  inconvenient  a pathway  across  the  tracks,  connect- 
ing Emerald  street  north  and  Emerald  street  south,  has  been 
used  for  years — the  exact  number  was  not  proved,  although  one 
witness  speaks  of  twenty — by  foot-passengers,  to  reach  which 
there  is  an  unfenced  opening  between  two  posts  on  each  side  of 
the  track,  such  posts  being  about  four  feet  six  inches  apart. 
These  openings  were  originally  fenced  by  the  defendants,  but 
the  fences  were  removed  without  authority  by  those  wishing  to 
use  the  path,  and  again,  after  repair  by  the  defendants,  removed  ; 
and  the  openings  have  so  remained  for  about  four  years  with 
the  defendants’  tacit  consent,  or  at  all  events  without  further 
objection  on  their  part,  except  that  they  maintain  near  the 
pathway  a printed  notice  to  trespassers.  The  evidence  shews 
that  the  pathway  is  a considerable  convenience  as  a short  cut, 
and  is  in  daily  use  by  numbers  of  people,  chiefly  workmen, 
going  and  coming  to  and  from  their  work. 

On  the  morning  in  question  (24th  of  April,  1903)  the 
plaintiff’s  two  sons,  Phillip,  the  deceased,  then  aged  nine  years, 
and  Thomas,  aged  seven,  proceeded  along  Emerald  street  to  the 
pathway  in  question,  intending  to  go  across  the  tracks  to  what 
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is  called  Norton’s  factory.  On  arriving  at  the  southern  end  of 
the  path  they  saw  a freight  train  proceeding  in  an  easterly 
direction  on  the  second  path  from  them.  The  younger  boy,  on 
seeing  the  moving  freight  train  blocking  the  way,  sat  down  on 
the  slight  bank  of  the  cutting  on  the  south  side  of  the  railway ; 
but  his  brother,  with  a stick  in  his  hand,  ran  down  the  path, 
crossed  the  first  track,  and  standing  in  the  space,  about  eight 
feet  wide,  between  it  and  the  next  track  on  which  the  freight 
train  was  passing,  used  his  stick  to  hit  at  or  hit  the  passing  cars. 

While  in  this  situation  and  employment,  and  as  the 
undisputed  evidence  shews,  keeping  no  lookout,  he  was  struck 
by  a fast  express  engine  proceeding  at  forty  miles  an  hour,  and 
was  killed. 

The  only  evidence  given  on  behalf  of  the  plaintiff  of  the 
actual  occurrence  was  that  of  the  younger  brother,  who, 
notwithstanding  his  extreme  youth,  appeared  to  have  been 
quite  intelligent  and  able  to  give  a very  fairly  connected  story. 
The  evidence  of  the  defendants’  employees  on  the  express  train 
made  it  quite  beyond  question  that  the  train  could  not,  after 
the  deceased  was  seen,  have  been  stopped  in  time  to  avoid  the 
accident. 

The  train  was  a daily  regular  passenger  train  and  was 
running  at  its  ordinary  scheduled  time  and  speed. 

The  deceased  had  lived  all  his  life  in  the  immediate  vicinity 
and  had  many  times  used  the  pathway  in  question  and  was 
familiar  with  the  surroundings.  He  had  never  been  warned  by 
his  father  about  this  particular  crossing,  but  he  had  been 
warned  generally  to  beware  of  railway  and  street  car  crossings, 
and  in  addition  he  had,  as  the  evidence  shews,  been  expressly 
warned  by  others  against  the  danger  of  walking  on  and  playing 
upon  the  tracks  at  or  very  near  the  place  in  question. 

The  appeal  was  argued  before  Moss,  C.J.O.,  Osler,  Mac- 
lennan,  G ARROW,  and  M ACL aren,  JJ.A.,  on  the  23rd  of 
February,  1904. 

W.  R.  Riddell,  K.C.,  and  H.  E.  Rose,  for  the  appellants. 

D’Arcy  Tate,  for  the  respondent. 
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June  29.  Maclennan,  J.A,: — I think  we  must  dismiss  the 
appeal.  The  deceased  lad  was  killed  by  a train  running  through 
the  city  of  Hamilton  at  a speed,  as  admitted  by  the  engineer  in 
charge  of  it,  of  forty  miles  an  hour.  Adjacent  to  the  track  on 
both  sides  at  the  place  where  the  accident  occurred  there  was 
an  opening  in  the  railway  fences  four  or  five  feet  wide,  allowing 
a clear  and  unobstructed  passage  between  streets  terminating  at 
the  railway  on  one  side  and  on  the  other,  across  the  railway. 
The  company  had  at  one  time  kept  this  passage  way  closed,  but 
for  two  or  three  years  before  the  accident  they  had  neglected 
to  do  so,  and  allowed  it  to  be  open  and  unobstructed,  and  it  was 
sometimes  used  as  a footway  by  persons  desiring  to  pass  across 
the  company’s  tracks  from  the  terminus  of  the  street  on  the  one 
side  to  the  terminus  of  the  street  on  the  other  side.  There  was, 
however,  no  lawful  crossing  at  that  point.  The  lad  evidently 
went  upon  the  railway  through  one  of  these  openings. 

By  sec.  259  of  the  Railway  Act  of  1888  it  is  enacted  that 
“ No  locomotive  or  railway  engine  shall  pass  in  or  through  any 
thickly  peopled  portion  of  any  city,  town  or  village  at  a speed 
greater  than  six  miles  an  hour  unless  the  track  is  properly 
fenced.”  And  by  sec.  197  of  the  same  Act  it  is  enacted  that : 
“ At  every  public  road  crossing  at  rail  level  of  the  railway  the 
crossing  shall  be  sufficiently  fenced  on  both  sides  so  as  to  allow 
the  safe  passage  of  the  trains.”  By  the  Act  55  & 56  Viet.  ch. 
27  (D.),  the  first  of  the  above  sections  was  amended  by 
substituting  for  the  words  “ properly  fenced  ” the  words  “ fenced 
in  the  manner  prescribed  by  this  Act,”  and  by  the  same  Act 
sec.  197  was  repealed  and  the  following  substituted  therefor: 
“ At  every  public  road  crossing  at  rail  level  of  the  railway  the 
fence  on  both  sides  of  the  crossing  and  on  both  sides  of  the 
track  shall  be  turned  into  the  cattle  guards  so  as  to  allow  of  the 
safe  passage  of  the  trains.” 

Now,  whatever  might  be  said  of  the  obligation  to  fence  the 
company’s  track  within  the  limits  of  a city,  town  or  village  if 
it  depended  on  sec.  194  of  the  Act,  or  on  sec.  197  as  amended, 
there  cannot  be  any  question  that  such  an  obligation  was 
imposed  by  sec.  259,  and  is  continued  by  that  section  as  amended. 
The  Legislature  is  by  that  section  providing  for  the  public 
safety  and  restricts  the  speed  of  trains  in  thickly  peopled  parts 
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of  cities,  etc.,  in  the  absence  of  fences.  By  the  original  section 
the  restriction  is  “ unless  the  track  is  properly  fenced,”  and  by 
the  amendment  it  is  to  be  fenced  in  the  manner  prescribed  by 
the  Act.  Where  this  accident  occurred  there  was  no  manner  of 
fencing  prescribed  by  the  Act  but  by  sec.  194,  and  it  was 
argued  that  that  section  was  confined  to  townships,  and  so  there 
was  no  fencing  prescribed  for  cities.  It  may  be  that  sec.  194 
is  confined  in  its  obligatory  part  to  townships,  nevertheless 
there  is  a manner  of  fencing  there  prescribed,  and  it  must  be 
the  manner  referred  to  in  sec.  259.  The  fence  there  prescribed 
is  to  be  of  the  height  and  strength  of  an  ordinary  division 
fence.  The  track  referred  to  in  sec.  259,  and  which  must  be 
fenced,  must  be  the  track  within  the  limits  of  the  city,  town  or 
village.  Fences  outside  of  those  limits  would  be  no  protection 
from  swift  trains  to  the  inhabitants  within  the  city,  town  or 
village,  and  any  other  construction  would  be  absurd. 

But  even  sec.  197  as  amended  clearly  implies  that  at  all 
public  roads,  which  must  include  streets  within  a city,  town  or 
village,  the  tracks  are  to  be  fenced,  for  it  declares  that  the 
fences  on  both  sides  of  the  track , as  well  as  those  on  both  sides 
of  the  crossing,  are  to  be  turned  into  the  cattle  guards. 

Sections  199  and  227  of  the  recent  Consolidated  Railway 
Act,  3 Edw.  VII.  ch.  58  (D.),  remove  any  obscurity  which 
previously  existed  on  this  question,  but  having  been  enacted 
after  the  accident  they  have  no  application. 

It  follows  that  the  train  was  at  the  time  of  the  accident 
proceeding  at  an  unlawful  speed,  and  the  accident  having  been, 
as  the  jury  properly  found,  due  to  that  cause,  the  judgment 
must  be  affirmed. 


C.  A. 
1904 

Tabb 

v. 

Grand 
Trunk 
R.W.  Co. 

Maclennan, 

J.A. 


Garrow,  J.A.  (after  stating  the  facts  as  above  set  out) : The 
negligence  relied  on  by  the  plaintiff  was  the  absence  of  a fence 
and  in  its  absence  the  high  rate  of  speed. 

A non-suit  was  moved  both  at  the  close  of  the  plaintiff’s 
case  and  again  at  the  close  of  the  whole  case,  but  the  learned 
Judge  refused  the  motion. 

The  broad  question  upon  this  appeal  is  whether,  under  the 
circumstances,  there  was  proper  evidence  from  which  a jury 
acting  reasonably  could  find  that  the  defendants  had  been 
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guilty  of  negligence  causing  the  injury  to  the  deceased.  In 
my  opinion  the  case  could  not  have  been  withdrawn  from  the 
jury. 

There  is,  it  is  true,  practically  no  dispute  about  the  facts. 
And  it  may  be  conceded  that  if  the  deceased  had  been  a man 
his  own  conduct,  as  proved  by  the  plaintiff  at  the  trial,  would 
have  justified  the  withdrawal  of  the  case  from  the  jury.  But 
different  considerations  apply  in  the  case  of  an  infant  of  tender 
years.  There  is  no  hard  and  fast  rule  as  to  what  may  in  civil 
matters  be  regarded  as  years  of  discretion.  One  child  at  ten 
years  may  have  more  discretion  or  common  sense  than  his 
brother  at  fifteen.  In  the  present  case  the  younger  brother  of 
seven,  on  seeing  the  passing  freight  train,  sat  down  on  the  bank 
in  safety  and  waited,  while  his  elder  brother,  with  less  discre- 
tion, passed  on  to  the  place  of  danger  and  was  killed. 

The  rule  is  now,  I take  it,  well  established  that  where  the 
facts  appearing  on  the  plaintiff’s  evidence  are  undisputed,  and 
admit  of  only  one  inference , the  Judge  should  deal  with  the 
matter  as  one  of  law,  and  dismiss  the  action  if,  notwithstanding 
evidence  of  defendants’  negligence,  it  appears  that  such 
negligence  would  have  been  harmless  but  for  the  plaintiff’s  own 
want  of  care.  But  if  the  facts  upon  which  the  deduction  of 
the  want  of  care  on  the  part  of  the  plaintiff  depends  admit  of 
more  than  one  inference,  it  is  the  province  of  the  jury,  and  not 
of  the  Judge,  to  draw  the  proper  inference  : Brown  v.  Great 
Western  R.  W.  Go.  (1885),  52  L.  T.  N.  S.,  622 ; Wright  v. 
Midland  R.W.  Co.  (1884),  51  L.  T.  N.  S.  539. 

In  the  present  case  it  was,  I think,  for  the  jury  to  say 
whether  upon  all  the  facts  the  deceased  displayed  on  the 
occasion  in  question  reasonable  care,  or  such  reasonable  care  as 
was  to  have  been  expected  from  one  of  his  tender  years.  See 
Lynch  v.  Nnrdin  (1841),  1 Q.B.  29,  at  p.  39. 

There  was  clear  neglect  of  a statutory  duty  by  the  defen- 
dants in  permitting  their  tracks  to  be  unfenced  and  at  the  same 
time  running  their  engines  at  such  a high  rate  of  speed,  for 
while  there  may  be  in  the  statute  no  absolute  command  to  fence 
there  is  at  least  a clear  prohibition  against  a rate  of  speed 
exceeding  six  miles  an  hour,  unless  a fence  is  maintained.  See 
sec.  259  of  the  Railway  Act,  1888,  as  amended  by  55  & 56 
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Viet.  eh.  27,  sec.  8,  the  statutory  provisions  in  force  at  the  time 
of  the  accident. 

Nor  is  it  a valid  excuse  that  the  fence  was  originally 
continuous,  or  that  its  removal  was  not  the  act  of  the  defendants. 
Nor  can  the  brutum  fulmen  of  the  notice  to  trespassers,  never 
acted  upon  apparently,  save  the  situation.  This  is  not  a lawless 
country,  and  it  is  not  to  be  presumed  that  the  defendants  could 
not,  had  they  wished,  have  built  and  maintained  a fence  and 
prevented  the  use  of  the  path.  In  Williams  v.  Great  Western 
R.W.  Co.  (1874),  L.R.  9 Exch.  157,  a gate  which  the  statute 
required  to  be  closed  was  left  open  and  a child  four  and  a half 
years  old  obtained  access  to  the  track  and  was  injured  by  a 
passing  train,  and  an  action  for  damages  was  maintained,  based 
upon  the  breach  of  the  statutory  duty. 

The  child  there,  it  is  true,  was  younger,  and  the  path  was  a 
public  path,  but  these  circumstances  are  not,  in  my  opinion 
sufficient  to  distinguish  that  case  from  this.  Both  cases  have 
in  common  the  breach  of  a very  similar  statutory  duty  to  fence , 
contributing  to  the  accident,  and  while  in  the  case  at  bar  the 
path  was  not  a public  path  it  had  been  so  long  and  so  freely 
used  that  the  deceased  could  not  be  fairly  regarded  as  a mere 
trespasser.  The  character  in  which  he  was  using  the  path  was 
also  properly  for  the  jury  to  determine  upon  the  evidence : 
See  Jones  v.  Grand  Trunk  R.  W.  Co.  (1888),  16  A.  R.  37; 
Taylor  v.  Delaware  and  Hudson  Canal  Co.  (1886),  113  Pa.  St. 
162  ; North  Eastern  R.W.  Co.  v.  Wanless  (1874),  L.R.  7 H.L.  12. 

I am  also  of  the  opinion  that  there  was  evidence  of  pecuniary 
loss  proper  for  the  jury. 

The  appeal  should,  I think,  be  dismissed  with  costs. 
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Moss,  C.J.O.,  Osler,  and  Maclaren,  JJ. A.,  concurred  in  dis- 
missing the  appeal. 
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1904 

Lee  v.  Culp. 

July  8. 

Sale  of  Goods — Ascertainment  of  Quantity — Culling. 

The  plaintiff  sold  to  the  defendant  all  the  apples  of  first  and  second  quality  on 
the  trees  in  the  plaintiff’s  orchard  at  a rate  per  barrel,  the  plaintiff  to  pick 
the  apples  and  place  them  in  piles,  the  defendant  to  supply  barrels  and  pack 
the  apples,  and  the  plaintiff  to  take  them  when  in  barrels  to  the  railway 
station.  There  was  no  agreement  as  to  the  time  and  mode  of  culling  and 
packing  or  the  time  for  payment.  The  plaintiff  picked  the  apples  and  placed 
them  in  piles,  and  told  the  defendant  that  they  were  ready  for  packing. 
The  defendant  was  not  at  the  time  able  to  obtain  barrels.  About  three 
weeks  after,  however,  he  took  delivery  of  twelve  barrels  of  apples.  Two 
weeks  after  this  a severe  frost  occurred,  and  the  rest  of  the  apples  were 
destroyed,  neither  the  plaintiff  nor  the  defendant  having  taken  any  steps  to 
protect  them  : — 

Held , that  the  inference  from  the  circumstances  was  that  the  culling  was  to  be 
done  by  the  defendant  with  the  plaintiff’s  concurrence;  that  until  the 
culling  took  place  there  could  be  no  ascertainment  of  the  apples  intended  to 
be  sold  ; that-the  property  had  therefore  not  passed,  and  that  the  loss  must 
fall  on  the  plaintiff. 

Judgment  of  the  county  court  of  Lincoln  reversed. 

Appeal  by  the  defendant  from  the  judgment  of  the  county 
court  of  the  county  of  Lincoln  awarding  the  plaintiff  $200  as 
the  value  of  certain  apples  alleged  to  have  been  sold  by  the 
plaintiff  to  the  defendant. 

The  following  facts  were  undisputed : The  plaintiff  agreed 
to  sell  and  the  defendant  agreed  to  buy  all  the  apples  in  the 
plaintiff’s  orchard  of  first  and  second  quality,  the  apples  then 
being  on  the  trees,  at  the  price  of  one  dollar  per  barrel  for 
first  quality,  and  seventy-five  cents  per  barrel  for  second 
quality,  the  plaintiff  to  retain  the  culls ; the  plaintiff  to  pick 
the  apples  and  place  them  in  piles  in  the  orchard  ; the  defend- 
ant to  furnish  barrels  and  pack  the  apples ; the  plaintiff  to 
convey  them  to  the  railway  station  when  barrelled. 

The  plaintiff  did  pick  all  the  apples  and  placed  them  in 
sixty-four  piles  in  the  orchard,  and  notified  the  defendant  that 
they  were  ready  for  packing.  This  was  about  the  1st  of 
November,  1903.  No  specific  time  was  agreed  upon  when  the 
apples  should  be  packed,  or  when  payment  should  be  made. 

The  defendant  was  disappointed  in  securing  barrels  for  the 
apples,  and  with  the  exception  of  twelve  barrels  he  never 
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packed  any  of  the  apples,  but  this  number  was  packed  and 
delivered  about  three  weeks  after  the  apples  had  been  picked. 

The  apples  were  frozen  and  destroyed  late  in  November. 

There  was  a conflict  of  evidence  as  to  whether  anything 
was  said,  when  the  bargain  was  made,  about  protecting  the 
apples  against  frost ; and  the  learned  Judge  found  as  a fact 
that  the  matter  of  protecting  the  apples  from  frost  was  not 
imported  into  the  bargain  as  a term  thereof.  The  learned 
Judge  also  found  that  the  defendant  at  no  time  said  anything 
to  the  plaintiff*  about  the  lack  of  barrels,  nor  did  he  notify  the 
plaintiff  before  the  apples  were  destroyed  that  he  would  not 
take  them,  or  that  the  plaintiff  might  sell  them  to  some  one 
else  ; but  on  the  17th  of  November  the  defendant  sent  his 
book-keeper  to  the  plaintiff  to  ask  the  plaintiff  to  put  more 
covering  over  the  apples,  and  the  plaintiff  said  he  had  not  the 
straw,  or  it  would  take  too  much.  On  the  24th  of  November, 
while  the  plaintiff*  was  sick  in  bed,  the  book-keeper  asked  the 
plaintiff  to  get  men  and  to  put  the  apples  in  the  cellar,  but 
this  was  not  done. 

Upon  the  above  facts  the  learned  Judge  held  that  the  apples 
in  question  had  been  selected  and  appropriated  by  the  plaintiff 
and  approved  of  by  the  defendant,  and  that  the  property  in  the 
unpacked  apples  had  passed  to  the  defendant,  with  all  risks  of 
destruction  before  actual  delivery. 


D.  C. 
1904 

Lee 

v. 

Culp. 


The  appeal  was  argued  before  a Divisional  Court  [Mere- 
dith, C.J.C.P.,  MacMahon,  and  Teetzel,  JJ.]  on  the  15th  of 
June,  1904. 


IT.  E.  Middleton,  for  the  appellant.  Culling  was  an  essen- 
tial step  in  carrying  out  the  bargain,  and  that  not  having  taken 
place,  the  property  had  not  passed  : Wilson  v.  Shaver  (1901), 
3 O.L.R.  110,  and  cases  there  cited.  Apart  from  this  it  was  the 
plaintiff’s  duty  to  have  protected  the  apples,  and  to  have  claimed 
from  the  defendant  the  expense  of  any  steps  taken  for  that 
purpose.  If  the  defendant  was  in  default  the  plaintiff  should 
have  sued  him  for  non-acceptance. 

H.  H.  Collier,  K.C.,  for  the  respondent.  The  learned  Judge 
has  found,  on  conflicting  evidence,  that  the  plaintiff  made  no 


212 


ONTARIO  LAW  REPORTS, 


[VOL. 


D.  C. 
1904 

Lee 

v. 

Culp. 


agreement  to  protect  the  apples  against  frost;  that  the  defen- 
dant was  in  default ; that  he  knew  of  the  danger,  and  took  no 
steps  to  guard  against  it.  On  these  findings  he  is  clearly  liable, 
and  it  is  unnecessary  to  discuss  general  principles  of  law.  But 
even  on  general  principles  the  defendant  is  liable.  He  pur- 
chased all  the  apples  with  the  right  to  reject  culls.  And  it  is 
clearly  proved  that,  apart  from  culls,  there  were  apples  duly 
picked  and  piled  to  the  value  of  far  more  than  the  amount 
sued  for. 

Middleton , in  reply. 


July  8.  The  judgment  of  the  Court  was  delivered  by 
Teetzel,  J.  (after  stating  the  facts) : — With  much  respect,  I am 
of  opinion  that  the  conclusion  arrived  at  in  the  Court  below  is 
not  warranted.  It  does  not  appear  by  the  evidence  that 
anything  was  said  as  to  who  should  select  the  apples  and  grade 
them  into  firsts,  seconds,  and  culls,  but  I think  it  must  be 
inferred  from  all  the  circumstances  that  the  defendant  and  his 
packers  were  to  do  this  with  the  co-operation,  or  concurrence  at 
least,  of  the  plaintiff ; and  I think  it  must  be  also  assumed  that 
payment  was  to  be  made  on  delivery  of  the  apples  when  packed. 
As  the  risk  of  loss  follows  the  title  the  question  for  deter- 
mination is,  Did  the  property  in  the  apples  covered  by  the 
agreement  pass  to  the  defendant  ? 

If  the  bargain  had  been  for  the  sale  of  all  the  apples  in 
plaintiff’s  orchard  at  a certain  price  per  barrel,  without  selection 
or  classification,  the  plaintiff  to  pick  and  place  them  in  piles 
ready  for  the  defendant  to  pack,  I might  have  experienced 
little  difficulty  upon  the  other  facts  in  this  case  in  finding  that 
the  parties  had  appropriated  the  apples  so  piled  to  the  agreement 
between  them,  and  that  there  was  an  intention  to  pass  the 
property  therein. 

I think  upon  the  authorities  there  are  two  circumstances  or 
conditions  in  the  agreement  between  the  parties  which  combine 
to  defeat  the  plaintiff’s  contention  that  the  property  in  the 
apples  passed  to  the  defendant,  viz.,  (a)  the  fact  that  the  sale 
was  of  a part  only  of  a bulk  quantity ; (b)  the  fact  that  to 
determine  the  quantity,  quality,  and  total  price,  the  defendant 
was  to  separate  from  the  bulk  and  classify  the  goods  to  be 
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taken  by  him,  the  plaintiff  retaining  the  culls.  And,  as  stated 
before,  it  must  be  presumed,  I think,  that  in  this  work  the 
plaintiff  should  co-operate  or  concur  and  had  the  right  to  insist 
upon  the  selections  being  made  in  accordance  with  the  recognized 
standards  of  quality. 

In  Box  v.  Provincial  Insurance  Go.  (1868),  15  Gr.  337,  and 
(1871),  18  Gr.  280,  where  a person  bought  from  a wharfinger 
3,500  bushels  of  wheat,  part  of  a larger  quantity,  but  the  wheat 
bought  had  not  been  separated  from  the  rest,  it  was  held  to  be 
an  executory  agreement  and  that  no  property  passed.  In  White 
v.  Wilks  (1813),  5 Taunt.  176,  the  sale  was  of  twenty  tons  of 
oil  out  of  the  vendor’s  stock  in  his  cisterns,  and  in  Shepley  v. 
Davis  (1814),  5 Taunt.  617,  the  sale  was  of  ten  tons  of  hemp 
out  of  thirty,  and  the  contracts  were  held  in  both  cases  to  be 
executory,  no  property  passing.  See  also  McDougall  v.  Elliott 
(1860),  20  U.C.R.  299  ; Lingham  v.  Eggleston  (1873),  27  Mich. 
324;  Hahn  v.  Fredericks  (1874),  30  Mich.  223;  Blackburn’s 
Contracts  of  Sale,  p.  124  et  seq. ; and  Benjamin  on  Sales,  7th 
Am.  ed.,  p.  313,  et  seq. 

From  the  above  and  other  authorities  it  seems  to  be  well 
settled  that  before  there  can  be  a bargain  and  sale,  as  distin- 
guished from  an  executory  agreement,  the  parties  must  be 
agreed  as  to  the  specific  goods  on  which  the  contract  is  to 
attach,  and  it  makes  no  difference  although  the  goods  are  so  far 
ascertained  that  the  parties  have  agreed  that  they  shall  be 
taken  from  some  specified  larger  stock. 

In  this  case  neither  quantity  nor  quality  of  any  specific 
apples  was  determined  in  the  bargain.  This  was  a matter  upon 
which  when  the  assorting  would  take  place  considerable 
differences  of  opinion  might  arise,  as  is  shewn  by  the  evidence 
of  the  plaintiff  that  in  his  opinion  one  barrel  out  of  every  three 
would  be  first  quality,  while  the  defendant  says  the  proportion 
would  not  be  more  than  one  in  ten. 

While  in  every  case  the  law  gives  effect  to  the  intention  of 
the  parties  in  determining  whether  the  property  passes,  I think 
the  authorities  also  clearly  establish  that  in  the  absence  of  an 
unequivocal  expression  of  intention  by  both  parties  to  the 
contract  that  the  property  shall  pass,  the  property  will  not  pass 
to  the  purchaser  where,  as  in  this  case,  the  sale  was  of  an 
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unascertained  part  of  a bulk  which  had  to  be  separated  and 
classified  by  one  party  with  the  concurrence  or  co-operation  of 
the  other. 

In  this  case  there  is  no  such  expression  of  intention,  and  no 
circumstances  upon  which  such  an  intention  can  be  found  to 
take  the  case  out  of  the  general  rule. 

I also  refer  to  Ross  v.  Hannan  (1890),  19  S.C.R.  227 ; 
Wilson  v.  Shaver , 3 O.L.R.  110,  and  to  cases  therein  referred  to, 
especially  Turley  v.  Bates  (1863),  2 H.  & C.  200. 

I think  the  appeal  should  be  allowed. 

The  defendant  paid  into  Court  $10  in  satisfaction  of  the 
twelve  barrels  delivered.  Subject  to  this  being  paid  out  to  the 
plaintiff,  this  action  should  be  dismissed,  but  under  the 
circumstances  I do  not  think  there  should  be  any  costs  either  of 
the  appeal  or  of  the  action. 


R.  s.  c. 
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[DIVISIONAL  COURT.] 

Rex  v.  Horning. 

Constitutional  Law— Powers  of  Provincial  Legislature— R.S.O.  1897 , ch.  254— 
Fraudulent  Entry  of  Horses  at  Exhibitions. 

The  Act  to  Prevent  the  Fraudulent  Entry  of  Horses  at  Exhibitions,  R.S.O. 

1897,  ch.  254,  is  within  the  powers  of  the  Ontario  Legislature. 

A conviction  of  the  defendant  for  an  offence  against  that  Act,  with  an  adjudi- 
cation of  a fine  and  imprisonment  in  default  of  payment,  was  affirmed. 

Upon  the  information  (sworn  on  the  10th  October,  1902), 
of  one  W.  A.  Collins,  described  therein  as  “ of  Hamilton,”  the 
defendant  was,  on  the  17th  October,  1902,  convicted  before  a 
justice  of  the  peace  for  the  county  of  Haldimand  for  that  he, 
the  defendant,  did  on  the  10th  October,  1902,  at  Caledonia, 
unlawfully  enter  for  competition  for  a purse  offered  by  the 
Seneca  and  Oneida  Agricultural  Society,  where  the  contest  was 
to  be  decided  by  speed,  a horse  in  a class  different  to  which  the 
horse  properly  belonged  by  the  rules  of  the  society  in  which 
the  contest  took  place,  W.  A.  Collins  being  the  prosecutor.  The 
defendant  was  adjudged  to  pay  a fine  of  $50  and  $18.28  for 
costs  and  in  default  of  payment  to  be  imprisoned  for  two 
months. 

The  defendant  appealed  to  the  Haldimand  Sessions  from  the 
conviction,  and  on  the  29th  June,  1903,  the  appeal  was 
dismissed,  the  conviction  being  at  the  same  time  amended  by 
inserting  the  words  “ four  year  old  ” before  “ horse  ” and  the 
words  “ named  Billie  Sphinx  ” after  “ horse.” 

The  conviction  and  all  proceedings  were  removed  into  the 
High  Court  by  certiorari  dated  the  19th  September,  1903. 

On  the  6th  April,  1904,  the  defendant  obtained  a rule  nisi 
to  quash  the  conviction,  upon  the  following  grounds : (1)  that 
it  was  bad  for  not  shewing  the  particular  circumstance  or 
circumstances  forming  a violation  of  the  statute ; (2)  that  it 
was  bad  on  its  face  for  not  setting  out  the  rules  and  regulations 
of  the  society  under  whose  auspices  the  competition  was  had  ; 
(3)  that  the  class  of  race,  and  not  the  age  of  the  horse,  was  by 
statute  made  the  basis  of  an  offence ; (4)  that  the  matter  of  age 
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did  not  enter  into  the  question  where  the  horse  had  no  record; 
(5)  that  the  statute  did  not  extend  to  a union  of  agricultural 
societies ; (6)  that  the  rules  and  regulations  of  the  Oneida  and 
Seneca  Agricultural  Societies  were  not  placed  in  evidence;  (7) 
that  no  valid  entry  of  his  colt  was  made  by  the  defendant ; (8) 
that  the  defendant  was,  if  an  offender  at  all,  only  liable  as  for 
a fraud  or  false  pretence ; (9)  that  the  informant  was  not  a 
resident  of  the  county  of  Haldimand  and  should  have  been 
named  in  the  conviction  ; (10)  that  R.S.O.  1897,  ch.  254,  was 
ultra  vires ; (11)  that  the  information  should  appear  to  have 
been  laid  at  a period  of  time  subsequent  to  the  offence. 

The  conviction  was  under  “ An  Act  to  Prevent  the  Fraudu- 
lent Entry  of  Horses  at  Exhibitions,”  R.S.O.  1897,  ch.  254, 
which  is  as  follows  : 

1.  No  person  shall  enter  or  cause  to  be  entered  for  competi- 
tion for  any  purse,  prize,  premium,  stake  or  sweepstake,  offered 
or  given  by  any  agricultural  or  other  society,  or  association 
where  the  contest  is  to  be  decided  by  speed,  any  horse,  colt,  or 
filly,  under  a false  or  assumed  name  or  pedigree,  or  in  a class 
different  to  which  such  horse,  colt,  or  filly  properly  belongs  by 
the  rules  of  the  society  or  association  in  which  such  contest  is 
to  take  place. 

2.  The  name  of  a horse,  colt,  or  filly,  for  the  purpose  of 
entry  for  such  competition  in  any  contest  for  speed,  shall  not  be 
changed,  after  having  once  been  entered  in  any  such  contest, 
except  as  provided  by  the  code  of  rules  of  the  society  or 
association  under  which  the  contest  is  conducted. 

3.  The  class  to  which  a horse,  colt,  or  filly  properly  belongs, 
for  the  purpose  of  entry  in  any  such  contest  of  speed  shall  be 
determined  by  the  public  performance  of  such  horse,  colt  or 
filly  in  some  former,  if  any,  contest  or  trial  of  speed,  as 
provided  by  the  rules  of  the  society  or  association,  under  which 
the  proposed  contest  is  to  be  conducted. 

4.  Any  person  violating  any  of  the  provisions  contained  in 
this  Act  shall  be  guilty  of  an  offence  thereunder  and  shall,  on 
conviction  before  any  justice  of  the  peace,  under  a prosecution 
to  be  commenced  within  two  years  from  the  commission  of  the 
offence,  forfeit  and  pay  a sum  not  less  than  $50  nor  more  than 
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$200  for  each  offence,  together  with  costs,  and  in  case  of  non- 
payment shall  be  liable  to  imprisonment  for  a term  not 
exceeding  six  months. 

On  the  6th  June,  1904,  before  a Divisional  Court  composed 
of  Boyd,  C.,  Meredith  and  Anglin,  JJ.,  E.  E.  A.  DuVernet, 
for  the  defendant,  supported  the  rule.  This  is  a conviction  for 
entering  a horse  in  a wrong  class,  but  there  was  no  former 
contest  to  distinguish  the  class.  It  was  a question  of  age,  not  of 
class.  Nothing  appears  as  to  the  rules  and  regulations  of  the 
society.  The  conviction  may  be  quashed  notwithstanding  the 
appeal  to  the  sessions : Hespeler  v.  Shaw  (1858),  16  U.C.R.  104. 
The  statute  R.S.O.  1897,  ch.  254,  is  ultra  vires.  If  there  was 
any  offence  it  was  criminal:  The  Queen  v.  Button , [1900]  2 

Q. B.  597  ; Attorney -General  for  Ontario  v.  Hamilton  Street 

R. W.  Go .,  [1903]  A.C.  524.  The  offence  is  fraud  if  it  is  any- 
thing: Hearne  v.  Garton  (1859),  2 E.  & E.  66.  The  whole  of 
the  proceedings  are  bad  because  there  was  no  informant  within 
the  jurisdiction  of  the  magistrate  : Foster  v.  Hull  (1869),  33 
J.P.  629 ; In  re  Dulmage  v.  Judge  of  County  Court  of  Leeds 
and  Grenville  (1854),  12  U.C.R.  32;  Rex  v.  Johnson  (1904),  7 
O.L.R.  525 ; Regina  v.  Lyon  (1888),  9 C.L.T.  Occ.  N.  6.  The 
certiorari  was  in  time,  having  regard  to  the  appeal : Regina  v. 
Dunning  (1887),  14  O.R.  52  ; Paley  on  Convictions,  7th  ed., 
p.  362  ; Anderson  v.  Hamlin  (1890),  25  Q.B.D.  221,  225. 

C.  A.  Hasten,  for  the  complainant,  shewed  cause.  The 
conviction  cannot  be  quashed.  There  is  an  adequate  remedy 
by  appeal,  which  the  defendant  has  taken.  See  sec.  32  of 
R.S.O.  1897,  ch.  324  (vol.  III.)  ; 2 Edw.  VII.  ch.  12,  sec.  14  (O.) 
The  statute  is  intra  vires.  Regina  v.  Wason  (1890),  17  A.R. 
221,  governs  and  is  not  affected  by  Attorney -General  for 
Ontario  v.  Hamilton  Street  R.W.  Co.,  [1903]  A.C.  524. 

J.  R.  Cartwright,  K.C.,  for  the  Crown,  referred  to  sec.  887 
of  the  Criminal  Code,  on  the  question  of  certiorari  after  an 
appeal. 

DuVernet,  in  reply,  cited  Rex  v.  St.  Pierre  (1902),  4 O.L.R. 
76;  Regina  v.  Play  ter  ( 1901),  1 O.L.R.  360;  The  Queen  v. 
Osier  (1872),  32  U.C.R.  324,  332  ; The  Queen  v.  Cameron  (1889), 
21  N.S.  Rep.  382  ; Smith  v.  Moody,  [1903]  1 K.B.  56. 
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June  8.  Boyd,  C.  : — The  only  matter  open  for  consideration 
at  the  highest  on  this  certiorari  and  rule  is  whether  there  was 
any  want  of  jurisdiction  in  the  tribunal  below,  the  matter 
having  been  appealed  to  the  Sessions  and  the  conviction  affirmed  : 
Regina  v.  Dunning,  14  O.R.  52.  If  the  offence  is  not  stated 
with  sufficient  particularity,  that  is  a matter  amendable  on  the 
evidence ; but  I think,  as  the  offence  is  stated  in  the  words  of 
the  Act,  that  is  enough. 

Whether  the  competition  in  this  case  amounted  to  more 
than  a “trial  of  speed,”  as  distinguished  from  horse-racing 
(assuming  that  construction),  was  a matter  to  be  passed  upon  by 
the  magistrate,  and  there  is  nothing  before  us  to  shew  any 
invasion  of  the  prohibition  in  58  Viet.  ch.  11.  sec.  29.  This 
provision  appears  in  R.S.O.  1897,  ch.  43,  sec.  29,  and  it  is  to  be 
read  in  connection  with  R.S.O.  1897,  ch.  254,  and  I rather 
think  the  meaning  is  to  permit  trials  of  speed  in  the  grounds  of 
the  place  of  exhibition  under  the  control  and  regulation  of  the 
officers  of  the  society,  but  to  prohibit  racing  of  horses  by 
irresponsible  outsiders  either  within  the  grounds  or  within  five 
miles  thereof  during  the  days  of  exhibition.  No  distraction  of 
this  sort  is  to  be  allowed  to  interfere  with  the  legitimate 
attractions  of  the  exhibition  or  the  peace  and  good  order  of  the 
neighbourhood.  This  clause  forbidding  horse-racing  is  classed 
under  the  head  of  “ keeping  the  peace,  etc.,  at  exhibitions.” 
This  reading  of  the  law  would  import  the  result  that  the  speed- 
ing of  horses  for  prizes  under  the  supervision  of  the  officers 
and  as  part  of  the  work  o 1 the  association  was  legitimate ; but 
that  any  other  horse-racing  on  that  occasion  and  in  that  vicinity 
is  to  be  deemed  a nuisance. 

There  is  nothing  in  the  statute  R.S.O.  1897,  ch.  254,  to 
forbid  classification  by  age  in  the  case  of  young  horses  when  it 
does  not  appear  that  there  has  been  any  public  performance  by 
the  horses  in  any  former  contest  or  trial  of  speed.  That  is  left 
to  be  settled  by  the  rules  of  the  association  under  whose 
auspices  the  competition  is  held.  I refer  to  these  points 
because  they  were  taken  in  the  rule,  not  because  they  are  vital 
to  the  present  validity  of  the  conviction. 

All  that  is  left  to  consider  is  the  objection  based  on  the  Act 
itself,  R.S.O.  1897,  ch.  254,  as  being  ultra  vires  the  Province. 
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The  original  of  R.S.O.  1897,  ch.  254,  was  passed  in  1891 
under  the  title  of  “ an  Act  to  encourage  the  breeding  of  trotting 
horses”  (54  Yict.  ch.  53).  It  is  now  grouped  in  the  revision  of 
1897  with  a class  of  statutes  relating  to  the  “Prevention  of 
Frauds”  as  a sub-head  (No.  8)  under  the  general  title  of 
municipal  matters  (sec.  XI Y.).  Its  place  and  collocation  is  ^s  to 
legislation  touching  matters  of  an  agricultural  character  in 
which  the  raising  and  encouraging  the  breeding  of  good  horses 
is  an  important  element.  The  object  of  the  legislation  appears 
to  be  to  encourage  fair  dealing  (if  that  is  possible)  in  dealing 
with  horses  and  to  repress  dishonesty  when  comparisons  are 
being  made  as  to  speed  and  other  qualities  in  the  meetings  of 
agricultural  associations.  These  are  matters  of  provincial 
cognizance,  and  do  not  trench  on  the  region  of  criminal  law  in 
its  constitutional  sense. 

By  the  Ontario  legislation  as  to  agricultural  societies,  one  of 
the  objects  contemplated  by  their  establishment  is  to  encourage 
improvement  by  importing  and  otherwise  procuring  animals  of 
new  and  valuable  kinds:  R.S.O.  1897,  ch.  43,  sec.  9 (1)  ; and  by 
awarding  premiums  for  excellence  in  the  raising  or  introduction 
of  stock : ib.  Trials  of  speed  between  horses  is  provided  for 
as  one  of  the  methods  of  encouraging  the  breeding  of  horses, 
both  in  the  Agricultural  Act,  R.S.O.  1897,  ch.  43,  sec.  29,  and  the 
special  Act  now  appearing  as  R.S.O.  1897,  ch.  254.  Good,  swift, 
and  strong  horses  have  always  been  a desideratum  in  the  realm 
of  England  and  her  colonies  for  tillage  and  carriage. 

If  we  turn  to  the  British  North  America  Act  it  will  be 
found  that  power  to  legislate  in  relation  to  agriculture  is  specially 
conferred  upon  the  Province  with  concurrent  power  given  to  the 
Dominion,  with  the  further  provision  that  the  provincial  law 
relating  to  agriculture  shall  be  operative  as  long  and  so  far  only 
as  it  is  not  repugnant  to  any  Act  of  the  Parliament  of  Canada. 
In  brief,  I think  the  statute  R.S.O.  1897,  ch.  254,  is  one  in 
relation  to  agriculture,  and  that  it  is  not  in  conflict  with  any 
Dominion  statute  in  pari  materia. 

The  result  is  that  the  conviction  should  be  affirmed  with 
costs. 
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Meredith,  J. : — As  the  appellant  appealed  against  his 
conviction,  and  it  was  affirmed,  he  can  succeed  upon  this 
application  only  by  shewing  an  absence  of  any  jurisdiction  in 
the  convicting  magistrate  ; and  that  is  shewn  only  if  the  enact- 
ment upon  which  the  conviction  is  based  is  ultra  vires.  That 
the  offence,  charged  in  the  words  of  the  enactment,  may  be  con- 
sidered something  short  of  a crime,  many  cases,  such  as  Regina 
v.  Wason,  17  A.R.  221,  have  decided.  The  Lord’s  Day  case 
(Attorney -General  for  Ontario  v.  Hamilton  Street  R.W.  Co ., 
[1903]  A.C.  524),  has  not  overruled  them.  It  may  well  be  that 
the  desecration  or  profanation  of  the  Sabbath  is,  under  such 
enactments,  generally  a crime  and  yet  that  the  prevention  of 
fraud  at  agricultural  fairs,  within  the  Province,  even  by  fine  and 
in  default  of  payment  imprisonment,  as  the  enactment  in  ques- 
tion provides,  is  something  less  than  a crime  and  something 
within  the  power  of  the  provincial  legislatures. 


Anglin,  J. : — I agree. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 


Turner  v.  Tourangeau. 


Division  Courts — Execution  Against  Lands — Previous  Return  of  Nulla  Bona — 
57  Viet.  ch.  23,  sec.  8,  sub-sec.  5 (0.),  R.S.O.  1897,  ch.  60,  sec.  230. 

Since  the  revision  of  the  statutes  in  1897  incorporating  sub-sec.  5 of  sec.  8 of 
57  Viet.  ch.  23  (0.),  into  sec.  230  of  ch.  60  of  R.S.O.,  1897,  it  is  not  neces- 
sary to  have  a return  of  nulla  bona  made  by  a bailiff  of  the  division  court  in 
which  the  judgment  was  recovered  before  an  execution  against  lands  can  be 
issued,  a return  of  nulla  bona  by  a bailiff  in  such  division  court  being 
sufficient. 

Judgment  of  Ferguson,  J.,  reversed. 


D.  C. 
1904 

Jan.  21. 
July  4. 


This  was  an  appeal  by  the  defendants  from  the  judgment 
of  Ferguson,  J.,  after  the  trial  of  the  action  before  him  at 
Sandwich  on  the  16th  November,  1903,  setting  aside  as  void 
the  execution  against  lands  in  the  pleadings  mentioned,  and  all 
proceedings  under  it,  including  the  sale  of  the  lands  of  the 
execution  debtor  thereunder,  with  costs. 

A.  H.  Clarke,  K.C.,  for  plaintiffs. 

F.  D.  Davis,  for  defendants. 


January  21.  Ferguson,  J.  : — Sometime  in  the  year  1895 
the  plaintiff,  William  Turner,  purchased  a buggy  from  the 
defendant,  Remi  Tourangeau,  and  gave  a lien  note  payable  to 
Nash  & Co.,  the  manufacturers  of  it,  for  the  price  of  the  buggy, 
Remi  Tourangeau  being  an  agent  of  Nash  & Co.  for  the  sale  of 
their  goods. 

Subsequently,  Turner  having  failed  to  make  payment, 
Tourangeau  took  possession  of  the  buggy  and  took  the  same 
away  from  Turner. 

In  or  about  the  month  of  May,  1898,  Tourangeau  brought, 
in  the  name  of  Nash  & Co.,  an  action  upon  this  note  against 
Turner  in  the  seventh  division  court  of  the  county  of  Essex, 
and  in  the  action  a judgment  was  recovered  for  $105.40  and 
costs.  No  credit  was  given  in  the  action  for  the  value  of  the 
buggy  so  “ re-possessed  ” and  taken  from  Turner. 

On  the  11th  day  of  May,  1898,  an  execution  against  goods 
was  issued  upon  this  judgment,  which  was  directed  and  delivered 
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to  one  Wright,  a bailiff  of  the  second  division  court  in  the 
same  county,  who  was  not  a bailiff  of  the  said  seventh  division 
court,  directing  him  to  levy  and  make  the  money. 

Afterwards,  on  the  7th  day  of  June,  1898,  Wright  returned 
this  execution  nulla  bona. 

On  the  11th  day  of  July,  1898,  an  execution  against  lands 
was  issued  out  of  the  seventh  division  court  directed  to  the 
sheriff  of  the  county  of  Essex,  requiring  him  to  levy  of  the 
lands  and  tenements  of  Turner  the  amount  of  the  judgment 
and  costs. 

This  execution  against  the  lands  and  tenements  was  founded 
upon  the  judgment  obtained  in  the  seventh  division  court  and 
the  return  nulla  bona  by  Wright,  a bailiff  of  the  second  division 
court.  There  was  no  execution  on  this  judgment  directed  to  a 
bailiff  of  the  seventh  division  court,  and  no  return  nulla  Dona 
by  any  bailiff  of  this  seventh  division  court. 

This  execution  against  lands  was  placed  in  the  hands  of  the 
sheriff  of  Essex  to  be  executed. 

Turner  was  the  owner  in  fee  simple  of  an  interest  in  certain 
lands  said  to  have  been  of  the  value  of  $400  or  thereabouts,  and 
the  sheriff  advertised  and  sold  this  interest  of  Turner  for  the 
sum  of  $170  to  Remi  Tourangeau,  who  afterwards  professed  to 
convey  the  lands  so  purchased  from  the  sheriff  to  his  brother 
and  co-defendant  Frank  Tourangeau.  Turner,  after  the  sale, 
also  professed  to  convey  his  interest  in  the  land  to  his  father 
and  co -plaintiff  Augustus  Turner.  Little  was  said  at  the  trial 
concerning  either  of  these  conveyances,  excepting  that  the 
transactions  were  standing  until  the  result  of  this  action  should 
be  known.  No  moneys  were  paid  in  respect  of  either  of  them. 

This  action  is  brought  for  the  purpose  of  having  the  said 
execution  against  lands  and  the  proceedings  had  thereunder, 
including  the  sale  of  the  lands  by  the  sheriff,  set  aside  and 
declared  void. 

Since  the  trial  I have  examined  the  evidence  and  the  various 
cases  and  statutes  referred  to  in  argument,  and  I cannot  see  the 
possibility  of  upholding  the  execution  against  lands,  or  the  sale, 
or  any  of  the  proceedings  under  the  execution. 

It  seems  plain  to  me  that  since  the  passing  of  57  Viet.  ch. 
23  (O.)  a return  of  nulla  bona  by  a bailiff  of  the  court  in 
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which  the  judgment  was  recovered  is  absolutely  necessary  P-  C- 
before  an  execution  against  lands  can  be  issued.  Section  8,  sub-  1904 

sec.  5 of  that  Act  is  as  follows : “No  execution  against  lands  Turner 

shall  issue  to  the  sheriff  of  any  county  until  a nulla  bona  tourangeau 
return  has  first  been  made  in  the  cause  by  a bailiff  of  the  court  

* Ferguson,  J. 

in  which  the  judgment  was  recovered.”  This  and  sub-sec.  1 of 
the  same  section  appear  in  the  Revised  Acts  of  1897  as  sec. 

230  of  the  Division  Courts  Act,  sub-sec.  1.  It  is  referred  to  in 
Messrs.  Bicknell  and  Seager’s  work  at  p.  395,  where  it  is  said 
that  a return  of  nulla  bona  by  a bailiff  of  the  court  of  the  divi- 
sion in  which  the  judgment  has  been  recovered  is  a condition 
precedent  to  the  right  to  issue  an  execution  against  lands,  and 
in  this  statement  I think  the  learned  writers  are  entirely  right. 

I am  of  the  opinion  that  the  execution  against  lands  and 
everything  done  under  it,  including  the  sale  by  the  sheriff, 
must  be  set  aside  and  declared  void. 

I am  relieved  from  the  task  of  considering  the  difference 
between  an  irregularity  and  a nullity  by  the  affirmative  enact- 
ments against  which  these  proceedings  took  place,  and  the 
conclusion  in  the  case  Burgess  v.  Tully  (1875),  24  C.P.,  p.  549, 
where  it  was  declared  that  the  sale  by  the  sheriff  was  void. 

The  sale  by  the  sheriff  was  attacked  on  other  grounds,  but 
I think  I need  not  consider  them. 

There  will  be  judgment  setting  aside  as  void  the  proceedings 
to  which  I have  alluded,  and  this  will,  I think,  comprehend  all 
matters  in  difference.  The  costs  of  the  action  will  follow  and 
be  paid  by  th°  defendants. 

From  this  judgment  the  defendants  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  14th  April,  1904, 
before  Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  JJ. 

F.  E.  Hodgins,  K.C.,  for  the  appeal.  The  old  statute,  57 
Viet.  ch.  23,  sec.  8,  sub-sec.  5 (0.),  which  was  law  in  1894  made 
a return  by  a bailiff  of  the  division  court  in  which  the  judgment 
was  recovered  necessary,  but  when  that  Act  was  incorporated 
into  the  Revised  Statutes  of  1897,  ch.  60,  sec.  230,  the  language 
was  changed  so  that  the  return  should  be  made  by  a bailiff  in 
the  court  where  the  judgment  was.  All  the  proceedings  here 


224 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1904 

Turner 

v. 

Tourangea  u 


were  taken  since  then,  and  the  plaintiff’s  execution  against 
lands  was  quite  regular.  I refer  to  Jones  v.  Paxton  (1892),  19 
A.R.  163. 

A.  H.  Clarke,  K.  C.,  contra.  The  trial  Judge  relied  on 
Burgess  v.  Tally,  24  C.P.  549,  decided  under  a similar  statute, 
where  it  was  held  a return  by  a bailiff  of  the  lower  court  was 
necessary.  The  prescribed  proceedings  must  be  followed,  and 
as  they  were  not  in  this  case,  the  plaintiff’s  execution  against 
lands  cannot  stand.  The  execution  against  goods  should  have 
been  issued  to  a bailiff  of  the  court  where  the  judgment  was 
recovered:  R.S.O.  1897,  ch.  60,  sec.  218. 

Hodgins,  in  reply. 

July  4.  Meredith,  C.J.: — On  the  7 th  May,  1898,  a judgment 
was  recovered  by  B.  J.  Nash  & Co.  against  William  Turner  in  the 
seventh  division  court  of  the  county  of  Essex  for  $105.40  for 
debt  and  $5.57  for  costs. 

On  the  11th  of  the  same  month  execution  was  issued  on  the 
judgment  against  the  goods  and  chattels  of  the  judgment 
debtor ; it  was  issued  out  of  the  seventh  division  court,  and 
was  directed  to  C.  Wright,  bailiff  of  the  second  division  court 
in  which  latter  division  the  judgment  debtor  resided,  and  on 
the  seventh  of  June  following  a return  of  nulla  bona  was  made 
to  it  by  the  bailiff  to  whom  it  was  directed. 

On  the  11th  July  following  an  execution  against  lands  was 
issued  out  of  the  seventh  division  court,  directed  to  the  sheriff 
of  the  county  of  Essex,  under  which  he  subsequently  sold  the 
interest  of  the  judgment  debtor  in  the  lands  in  question  to  the 
appellant  Remi  Tourangeau,  to  whom  he  afterwards  conveyed 
it  by  deed  dated  the  20th  May,  1901. 

Although  in  the  pleadings  the  sale  is  attacked  on  several 
grounds,  the  only  one  which  is  relied  on,  and  it  was  given 
effect  to  by  the  judgment  which  is  appealed  from,  is  that  the 
execution  against  lands  and  all  the  proceedings  founded  on  it 
are  void,  because,  as  the  fact  is,  before  the  execution  against 
lands  was  issued  there  had  not  been  a nulla  bona  return  first 
“ made  in  the  cause  by  a bailiff*  of  the  court  in  which  the  judg- 
ment was  recovered.”  I assume  that  Wright  was  not  even  pro 
hac  vice  a bailiff  of  the  seventh  division  court  within  the  mean- 
ing of  the  Act. 
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My  late  brother  Ferguson,  acting  upon  the  assumption  that 
the  governing  Act  was  57  Viet.,  ch.  23,  sec.  8 (O.),  and  follow- 
ing Burgess  v.  Tully,  24  C.P.  549,  held  that  inasmuch  as  there 
had  been  no  nulla  bona  return  by  the  bailiff  of  the  court  in 
which  the  judgment  was  recovered,  the  execution  against  lands 
was  a void  proceeding,  and  that  everything  founded  upon  it 
was  void  also. 

Unless  the  change  which  was  made  in  the  language  of  sub- 
sec. 5 of  sec.  8 of  57  Viet.  ch.  23  (().),  when  the  statutes  were 
last  consolidated,  and  that  provision  became  incorporated  in 
sec.  230  of  ch.  60  of  the  Revised  Statutes,  1897,  I would  upon 
the  assumption  I have  made  as  to  Wright,  agree  in  the  conclu- 
sion of  my  learned  brother,  that  the  execution  against  lands  was 
void  because  it  was  not  addressed  to  a bailiff  of  the  seventh 
division  court,  and  there  was  therefore  no  nulla  bona  return  by 
a bailiff  of  the  court  in  which  the  judgment  was  recovered. 

Jones  v.  Paxton , 19  A.R.  163,  referred  to  in  the  course  of 
the  argument,  does  not  help  the  appellants,  because  the  Act 
upon  which  it  was  decided  did  not  make  it,  as  57  Viet.  ch.  23, 
sec.  8 (0.)  does,  a condition  precedent  to  the  issue  of  an  execu- 
tion against  lands  that  the  return  of  nulla  bona  should  have 
been  made  in  the  cause  by  a bailiff  of  the  court  in  which  the 
judgment  was  recovered. 

In  framing  sec.  230  of  ch.  60,  57  Viet.  ch.  23,  sec.  8 is 
recast,  and  the  provision  as  to  the  nulla  bona  return  is  at  the 
beginning  instead  of  at  the  end  of  the  section,  and  it  is  not  that 
the  return  shall  be  made  by  a bailiff  of  the  court  in  which  the 
judgment  was  recovered,  but  “ by  a bailiff  in  the  court  in 
which  the  judgment  was  recovered.” 

I have  been  unable  to  find  any  amending  Act  antecedent  to 
the  Revised  Statutes  making  the  change  which  was  made,  by 
substituting  the  word  “ in  ” for  the  word  “ of.” 

The  change,  however,  in  my  opinion,  made  an  important 
alteration  in  the  law,  and  was  not  the  result  of  a slip  in  the 
work  of  revision. 

The  requirement  that  before  an  execution  against  lands 
may  be  issued,  an  execution  against  the  goods  of  the  judgment 
debtor,  directed  to  the  bailiff  of  the  court  in  which  the  judg- 
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ment  was  recovered  must  have  been  issued  and  returned  by 
him  nulla  bona , was  in  many  cases  to  render  necessary  a 
proceeding  which  served  no  useful  purpose  before  the  execution 
creditor  could  obtain  process  against  his  debtor’s  lands. 

I say  no  useful  purpose,  because  by  sec.  107  of  the  Division 
Courts  Act  where  an  execution  is  required  to  be  executed  else- 
where than  in  the  division  in  which  the  action  is  brought,  it 
may  “in  the  election  of  the  party”  be  directed  to  be  executed 
by  the  bailiff  of  the  division  in  or  near  to  which  it  is  required 
to  be  “ executed,  or  by  such  other  bailiff  or  person  as  the  judge 
or  clerk  issuing  the  same  orders.” 

This  provision,  in  as  far  as  it  affects  executions,  was 
designed  to  prevent  the  necessity  of  sending  a bailiff'  of  the 
court  in  which  the  judgment  was  recovered  to  a distant  part 
of  the  county  to  execute  the  process  there,  which  could  as  well, 
and  in  some  cases  better,  be  done  by  a bailiff  of  the  locality, 
and  at  a saving  of  expense  to  the  parties  concerned. 

Where  that  course  has  been  taken,  it  would  be  a worse  than 
useless  thing  to  require  that  though  a return  of  nulla  bona  to 
an  execution  so  directed  to  be  executed  had  been  made  by  the 
proper  bailiff,  the  creditor,  before  he  could  issue  an  execution 
against  lands,  must  issue  an  execution  against  goods  to  the 
bailiff  of  the  court  in  which  the  judgment  was  recovered  and 
have  it  returned  by  him  nulla  bona. 

The  object  of  the  provision,  I take  it,  was  to  prevent  an 
execution  against  lands  being  issued  until  the  goods  of  the 
debtor  had  been  exhausted,  or  it  was  ascertained  that  he  had 
no  goods  within  the  county  in  which  the  judgment  was 
recovered,  and  to  prevent  the  costs  of  unnecessary  proceedings 
being  incurred,  an  object  which  is  better  attained  if  the  course 
allowed  by  sec.  107  is  taken,  than  if  that  of  directing  the 
execution  to  the  bailiff  of  the  court  in  which  the  judgment  was 
recovered  is  adopted. 

It  may  well  be  that  it  was  to  meet  this  case  that  the  change 
was  made  in  the  course  of  the  revision,  and  the  provision  as  it 
now  stands  may  well  be  taken  to  mean  that  the  return  of  nulla 
bona  may  be  made  by  any  bailiff  who  may,  under  the  Act, 
lawfully  execute  the  process,  and  that  his  return  is  to  be  made 
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in  the  court  in  which  the  judgment  was  recovered,  the  word 
“ in  ” being  the  equivalent  of  “ into  ” or  “ to.” 

However  that  may  be,  upon  the  point  in  question  the  pro- 
visions of  sec.  230  are  not,  in  my  opinion,  in  effect  the  same  as 
those  of  the  repealed  Act,  the  place  of  which  that  section  took, 
and  as  respects  transactions,  matters  and  things  subsequent  to 
the  time  when  the  Revised  Statutes  took  effect,  the  provisions 
contained  in  them  are  to  prevail : 60  Viet.  ch.  3,  sec.  9,  sub- 
sec. 3 (O.). 

That  the  case  was  one  in  which  the  provisions  of  sec.  107 
were  properly  resorted  to  is  clear.  The  execution  debtor,  as  I 
have  said,  resided  within  the  limits  of  the  second  division  court, 
and  the  extracts  from  the  procedure  book  which  were  put  in  at 
the  trial  shew  that  the  summons  was  issued  to  that  court  for 
service,  and  was  served  by  Wright,  the  bailiff  of  it,  to  whom 
the  execution  against  goods  was  directed. 

Upon  the  whole,  I am  of  opinion  that  the  execution  creditor 
had  complied  both  in  the  letter  and  in  the  spirit  with  the  pro- 
visions of  sec.  230,  so  as  to  entitle  him  to  have  the  execution 
against  lands  issued ; that  it  was  not  a void  but  a regular 
proceeding ; and  that  the  respondent’s  attack  upon  it  and  upon 
the  proceedings  taken  under  it  fails,  and  with  it  his  action, 
which  should  have  been  dismissed. 

I would,  therefore,  allow  the  appeal  with  costs,  and  reverse 
the  judgment  appealed  from,  and  substitute  for  it  a judgment 
dismissing  the  action  with  costs. 

As  I understood  the  appellant’s  counsel  to  say,  his  clients 
are  willing,  upon  payment  of  the  judgment  debt  and  costs,  and 
the  costs  of  the  litigation  in  this  Court,  to  give  up  the  land. 
No  order  will  therefore  issue  for  three  months  to  enable  the 
respondent,  if  he  desires  to  do  so,  to  take  advantage  of  the 
offer;  but  the  stay  will  operate  only  in  the  event  of  his 
signifying  to  the  appellant’s  solicitor  before  the  15th  July, 
1904,  that  he  is  willing  to  accept  it. 

MacMahon  and  Teetzel,  JJ.,  concurred. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 
Hopkinson  v.  Perdue. 

June  29. 

Evidence — Civil  Action  for  Criminal  Assault — Hearsay  Evidence — Complaints  by 
Wife  to  Husband — Admissibility. 

In  an  action  for  damages  by  a husband  and  wife  for  assaults  alleged  to  have 
been  committed  on  the  wife  under  circumstances  which  made  them  the 
criminal  offence  of  an  attempt  to  commit  rape  or  an  indecent  assault : — 
Held,  that  evidence  of  statements  and  complaints  made  by  the  wife  to  the 
husband  on  his  return  from  work  some  hours  after  the  alleged  assaults  had 
taken  place  was  properly  received. 

This  was  a motion  by  the  defendant  to  set  aside  the  verdict 
and  judgment  in  favour  of  the  plaintiffs  after  the  trial  of  the 
action  at  Peterborough  on  the  16th  of  March,  1904,  before 
Teetzel,  J.,  with  a jury,  and  for  a new  trial. 

The  action  was  brought  by  husband  and  wife  for  damages 
for  assaults  committed  on  the  wife  by  the  defendant. 

At  the  trial  the  plaintiffs  offered  their  own  evidence  of 
statements  and  complaints  made  by  the  wife  to  the  husband 
after  the  alleged  assaults  had  been  committed.  This  evidence 
was  objected  to,  but  the  learned  trial  Judge  allowed  it  to  be 
given. 

The  motion  was  argued  on  the  26th  of  May,  1904,  before  a 
Divisional  Court  composed  of  Meredith,  C.J.C.P.,  Street  and 
Anglin,  JJ. 

O’Leary,  K.C.,  for  the  defendant,  while  admitting  that  such 
evidence  might  be  given  on  a criminal  charge  of  assault  or 
rape,  contended  that  it  was  inadmissible  in  a civil  action  for 
damages,  and  referred  to  Beatty  v.  Cullingworth  (1896),  60 
J.P.  740,  and  in  appeal,  The  London  Times  newspaper,  January 
14th,  1897;  Regina  v.  Hind  (1860),  8 Cox  C.C.  300;  The 
King  v.  Mead  (1824),  2 B.  & C.  605  at  p.  608. 

D.  W.  Bumble,  K.C.,  for  the  plaintiffs,  contended  that  the 
evidence  was  properly  received ; that  a declaration  made 
shortly  after  the  happening  of  an  event  is  receivable  in 
criminal  cases,  and  there  should  be  no  difference  in  that  respect 
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between  civil  and  criminal  cases,  and  in  any  event  it  tended  to 
shew  the  truth  of  the  charge  and  claim  made  in  the  action,  and 
referred  to  Roscoe’s  Criminal  Evidence,  12th  ed.,  p.  1 ; Roscoe’s 
Nisi  Prius,  17th  ed.,  p.  52;  Best  on  Evidence,  9th  ed.,  p.  367  ; 
Phipson’s  Law  of  Evidence,  3rd  ed.,  p.  50  ; Thompson  and  Wife 
v.  Trevanion  (1693),  Skinner  402;  The  Queen  v.  Lilly man, 
[1896]  2 Q.B.  167. 

June  29.  Meredith,  C.J.: — The  action  is  by  husband  and 
wife  to  recover  damages  for  assaults  alleged,  and  which  the 
jury  have  found  to  have  been  committed  upon  the  wife  by  the 
appellant  under  circumstances  which  made  them  the  criminal 
offence  of  an  attempt  to  commit  rape  or  an  indecent  assault. 

The  main  question  for  decision  is  as  to  the  admissibility  of 
evidence  by  both  husband  and  wife  of  complaints  made  by  the 
wife  to  the  husband  on  his  return  from  work  in  the  evening  of 
each  of  the  days  on  which  the  assaults  were  said  by  the  wife 
to  have  been  committed  of  what  had  been  done  to  her,  includ- 
ing the  particulars  of  the  complaints. 

This  testimony  was  received,  notwithstanding  the  objection 
of  counsel  for  the  appellant  to  its  admissibility,  and  was  given 
by  the  witnesses  in  their  examinations  in  chief. 

It  is  not  open  to  question,  since  the  decision  in  The  Queen 
v.  Lillyman,  [1896]  2 Q.  B.  167,  that  had  the  proceeding  been 
a prosecution  by  the  Crown  of  the  appellant  for  the  criminal 
offence  of  assault  with  intent  to  commit  rape,  or  of  an  indecent 
assault,  the  evidence  would  have  been  admissible,  but  it  was 
contended  by  the  appellant’s  counsel  that  the  admission  of  such 
testimony  is  an  exception  to  the  general  rule,  which  has 
application  only  to  criminal  prosecutions  for  rape  and  kindred 
offences  against  women,  and  that  it  is  inadmissible  in  a civil 
action  by  the  woman  for  the  wrong  done  to  her  by  such  an 
assault  upon  her  person. 

The  admission  of  such  evidence  is  no  doubt  an  exception  to 
the  general  rules  of  evidence,  and  is  said  to  be  a survival  of  the 
practice  which  prevailed  in  early  times  of  receiving  evidence  of 
previous  statements  of  a witness  not  unde^  oath,  similar  to  his 
testimony  in  Court  for  the  purpose  of  confirming  his  testimony : 
Phipson  on  Evidence,  3rd  ed.,  p.  149.  That  learned  writer  also 
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says  (pages  149-150)  that  when  this  practice  was  changed  so  as 
to  make  such  evidence  generally  inadmissible,  “ the  ancient 
practice  in  cases  of  rape  survived  as  an  exception  to  the 
altered  rule.” 

Professor  Thayer  (art.  14  Am.  Law  Review,  p.  817),  agrees 
with  Mr.  Phipson  in  the  main,  but  after  pointing  out  that  the 
ancient  practice  ceased  to  be  the  law  of  England  over  one 
hundred  years  ago  (he  was  speaking  in  1880)  answers  the 
question  which  he  puts,  “ How,  then,  shall  we  account  for 
this  doctrine  in  rape?”  as  follows:  “As  an  exception, 

having  its  roots  far  back  in  the  law.”  In  Bracton,  fol.  147 
(vol.  ii.,  Twiss’s  ed.,  p.  483),  as  touching  an  appeal  of  rape,  we 
read:  ‘ When,  therefore,  a virgin  has  been  so  deflowered  and  over- 
powered . . . forthwith  and  whilst  the  act  is  fresh,  she 

ought  to  repair  with  hue  and  cry  to  the  neighbouring  vills,  and 
there  display  to  honest  men  the  injury  done  to  her,  the  blood, 
and  her  dress  stained  with  blood,  and  the  tearing  of  her  dress ; 
and  so  she  ought  to  go  to  the  provost  of  the  hundred  and  to 
the  sergeant  of  the  lord  the  king  and  to  the  coroners  and  to  the 
viscount,’  etc.  In  Hale’s  Pleas  of  the  Crown,  vol.  1,  pp.  632, 
633,  after  stating  that  in  an  appeal  of  rape  it  is  necessary  that 
the  woman  ‘ make  fresh  discovery  and  pursuit  of  the  offence 
and  offender,  otherwise  it  carries  a presumption  that  her  suit  is 
but  malicious  and  feigned,’  it  is  added,  that  in  an  indictment 
for  rape  the  woman  may  be  a witness,  but  that  her  credibility 
must  be  left  to  the  jury  upon  the  circumstances  of  the  case ; 
‘ for  instance,  if  the  witness  be  of  good  fame,  if  she  presently 
discovered  the  offence,  made  pursuit  after  the  offender,  shewed 
circumstances  and  signs  of  the  injury  . . . these  and  the 

like  are  concurring  evidences  to  give  greater  probability  to  her 
testimony,  when  proved  by  others  as  well  as  herself.’  And 
Hale  goes  on  to  give  some  advice  as  to  the  trial  of  this 
particular  offence,  founded  on  his  personal  experience  as  a 
judge,  which  has  been  repeated  in  the  books  for  two  hundred 
years.  ‘ It  is  true,’  he  says,  ‘ rape  is  a most  detestable  crime, 
and  therefore  ought  severely  and  impartially  to  be  punished 
with  death;  but  it  must  be  remembered  that  it  is  an  accusation 
easily  to  be  made  and  hard  to  be  proved,  and  harder  to  be 
defended  by  the  party  accused,  though  never  so  innocent.  I 
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shall  never  forget  a trial  before  myself  of  a rape  in  the 
county  of  Sussex/  etc. : pp.  634  and  635.  And  again,  ib., 
vol.  ii.,  p.  290  : ‘ But  of  all  difficulties  in  evidence,  there  are 
two  sorts  of  crimes  that  give  the  greatest  difficulty,  namely, 
rapes  and  witchcraft,  wherein  many  times  persons  are  really 
guilty  . . . and,  on  the  other  side,  persons  really  innocent 

may  be  entangled  under  such  presumptions,  that  many  times 
carry  great  probabilities  of  guilt.’ 

The  main  part  of  these  statements  from  Hale  is  repeated  in 
the  later  books,  e.g .,  in  Blackstone  and  in  Greenleaf.  Russell 
also  has  them — 1 Russell  on  Crimes  (5th  ed.),  p.  867 — and  adds 
the  rule  of  practice,  viz.,  ‘ to  ask  the  prosecutrix  whether  she 
made  any  complaint,  and,  if  so,  to  whom ; and  if  she  mentions 
a person  to  whom  she  made  complaint,  to  call  such  person  to 
prove  that  fact/  but  not  the  particulars  of  the  complaint. 
It  is  a rule  founded  upon  ancient  practice  and  upon  the 
peculiar  nature  of  the  offence ; it  has  also  been  applied  to 
attempts  to  commit  rape  and  assaults  with  intent  to  commit 
it:”  see  also  15  Ir.  L.T.  39. 

The  same  reason  in  substance  for  the  exception  is  given  by 
Hawkins,  J.,  in  The  Queen  v.  Lillyman,  at  pp.  170,  171  : “It 
is  necessary,  in  the  first  place,  to  have  a clear  understanding  as 
to  the  principles  upon  which  evidence  of  such  a complaint,  not 
on  oath,  nor  made  in  the  presence  of  the  prisoner,  nor  forming 
part  of  the  res  gestce,  can  be  admitted.  It  clearly  is  not 
admissible  as  evidence  of  the  facts  complained  of : those  facts 
must  therefore  be  established,  if  at  all,  upon  oath  by  the  pro- 
secutrix or  other  credible  witness,  and,  strictly  speaking, 
evidence  of  them  ought  to  be  given  before  evidence  of  the 
complaint  is  admitted.  The  complaint  can  only  be  used  as 
evidence  of  the  consistency  of  the  conduct  of  the  prosecutrix 
with  the  story  told  by  her  in  the  witness-box,  and  as  being 
inconsistent  with  her  consent  to  that  of  which  she  complains. 

“ In  every  one  of  the  old  text-books  proof  of  complaint  is 
treated  as  a most  material  element  in  the  establishment  of  a 
charge  of  rape  or  other  kindred  charge.  In  Hawkins’  Pleas  of 
the  Crown,  bk.  1,  ch.  41,  sec.  9,  it  is  said  : ‘ It  is  a strong,  but 
not  a conclusive,  presumption  against  a woman  that  she  made 
no  complaint  in  a reasonable  time  after  the  fact;’  and  in 
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Blackstone’s  Commentaries,  vol.  4,  ch.  15,  p.  211  (1),  referring 
to  the  time  when  Bracton  wrote  (in  the  reign  of  Henry  III.),  it 
is  said : ‘ But  in  order  to  prevent  malicious  accusations  it  was 
then  the  law  that  the  woman  should  immediately  after,  dum 
recens  fuerit  maleficium,  go  to  the  next  town  and  there  make 
discovery  to  some  credible  persons  of  the  injury  she  has 
suffered.’  Later  on,  at  p.  213,  it  is  said  : ‘And,  first,  the  party 
ravished  may  give  evidence  upon  oath,  and  is  in  law  a com- 
petent witness ; but  the  credibility  of  her  testimony,  and  how 
far  forth  she  is  to  be  believed,  must  be  left  to  the  jury  upon 
the  circumstances  of  fact  that  concur  in  that  testimony.  For 
instance : if  the  witness  be  of  good  fame ; if  she  presently 
discovered  the  offence,  and  made  search  for  the  offender  . 

. these  and  the  like  are  concurring  circumstances,  which 
give  greater  probability  to  her  evidence.  But,  on  the  other 
side,  if  she  be  of  evil  fame,  and  stand  unsupported  by  others;  if 
she  concealed  the  injury  for  any  considerable  time  after  she 
had  opportunity  to  complain ; if  the  place,  where  the  fact  was 
alleged  to  be  committed,  was  where  it  was  possible  she  might 
have  been  heard,  and  she  made  no  outcry ; these  and  the  like 
circumstances  carry  a strong,  but  not  conclusive,  presumption 
that  her  testimony  is  false  or  feigned.’  It  is  too  late,  there- 
fore, now  to  make  serious  objection  to  the  admissibility  of 
evidence  of  the  fact  that  a complaint  was  made,  provided  it 
was  made  as  speedily  after  the  acts  complained  of  as  could 
reasonably  be  expected.” 

In  support  of  his  contention  that  this  exception  is  inappli- 
cable in  civil  actions,  Mr.  O’Leary  cited  and  relied  on  the  case 
of  Beatty  v.  Cullingworth,  60  J.P.  740,  and  the  same  case  in 
appeal  reported  in  The  London  Times  of  14th  January,  1897. 

That  was  an  action  by  a woman  against  a physician  to 
recover  damages  for  malpractice  and  for  assault ; and  at  the 
trial  which  took  place  before  Hawkins,  J.,  evidence  was  offered 
on  the  part  of  the  plaintiff  of  complaints  having  been  made  by 
her,  not  in  presence  of  the  defendant,  immediately  after  an 
operation  had  been  performed  upon  her,  the  performance  of 
which  by  the  defendant,  without  her  consent  and  against  her 
express  direction,  was  the  ground  of  her  action. 
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The  evidence  was  offered  to  corroborate  the  testimony  of 
the  plaintiff  given  at  the  trial,  which  was  that  she  had  expressly 
forbidden  the  defendant  to  perform  the  operation . which  he  in 
fact  performed  upon  her,  and  The  Queen  v.  Lillyman  was  relied 
upon  as  authority  for  the  admissibility  of  the  evidence  which  it 
was  proposed  to  give. 

Mr.  Justice  Hawkins  ruled  that  the  evidence  was  inadmis- 
sible, and  pointed  out  that  the  exception  to  the  general  rule 
which  was  given  effect  to  in  the  Lillyman  case  was  applicable 
only  to  cases  of  rape  and  kindred  offences  against  women,  and 
his  ruling  was  upheld  by  the  Court  of  Appeal. 

The  question  with  which  we  have  to  deal  was  not,  however, 
passed  upon,  and  indeed  did  not  arise,  and  we  have  therefore  to 
deal  with  it  on  principle,  and,  as  far  as  I have  been  able  to 
discover,  unfettered  by  authority. 

Dealing  with  it  then  on  principle,  I adopt  entirely  the 
language  of  Cornell,  J.,  delivering  the  judgment  of  the  Supreme 
Court  of  the  State  of  Minnesota,  in  Gardner  v.  Kellogg  (1877), 
23  Minn.  463,  where  he  says,  referring  to  the  exception  : “ It 
would  seem  quite  clear  that  the  rule  has  for  its  support  a 
foundation  equally  as  firm  and  reasonable  in  civil  as  in  criminal 
actions.  If  it  is  a sound  and  safe  rule  to  observe  in  the  deter 
mination  of  a controverted  fact  which  is  to  affect  the  liberty 
and  dearest  personal  rights  of  the  citizen,  it  is  difficult  to 
perceive  why  it  ought  not  to  be  followed  in  the  ascertainment 
of  the  same  fact,  when  his  pecuniary  interests  alone  are 
involved:”  p.  466. 

In  another  case  decided  by  the  Supreme  Court  of  the  State 
of  New  York — Bean  v.  Raplee  (1892),  64  Hun  537 — which 
was  an  action  to  recover  damages  for  a series  of  indecent 
assaults  with  rape,  alleged  to  have  been  committed  on  the 
person  of  the  plaintiff  by  the  defendant,  Dwight,  P.J.,  deliver- 
ing the  judgment  of  the  Court,  said  : “ It  would  have  been  quite 
competent  and  material  for  the  plaintiff  to  shew,  if  she  could? 
that  she  did  disclose  to  the  fullest  extent,  and  bitterly  complain 
of  the  alleged  abuses  immediately  or  at  the  earliest  opportunity 
after  their  perpetration.  To  that  extent  in  a case  of  actions 
for  rape,  whether  civil  or  criminal,  an  exception  is  made  to  the 
general  rule  against  hearsay  testimony.  So  gross  is  the 
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outrage,  and  so  shocking  to  the  sensibilities  of  a virtuous 
woman,  that  it  is  expected  the  innocent  victim  will  make  quick 
complaint  of  the  wrong  to  which  she  has  been  subjected:” 
p.  538. 

There  being,  as  far  as  I have  been  able  to  discover,  no 
authority,  English  or  Canadian,  for  restricting  the  application 
of  this  exception  to  the  general  rule  as  to  hearsay  evidence  to 
criminal  prosecutions  for  rape  and  kindred  offences  against 
women,  we  are  free  to  apply  it  to  civil  actions  for  such  wrongs, 
and  ought  to  do  so  if  on  principle  no  sufficient  ground  exists 
for  applying  it  in  the  one  case  and  refusing  to  do  so  in  the 
other,  and  in  my  opinion  no  such  ground  is  discoverable. 

For  these  reasons,  and  fortified  by  the  judicial  opinions  to 
which  I have  referred,  we  should  not,  I think,  hesitate  to 
determine,  even  if  it  be  for  the  first  time  in  an  English  or 
Canadian  Court,  that  the  testimony  to  which  exception  is 
taken  was  competent  evidence  and  was  properly  admitted  at 
the  trial. 

Upon  the  questions  of  fact  which  were  in  issue,  the  jury, 
after  a fair  and  impartial  charge  to  which  no  exception  has 
been  taken,  have  found  in  favour  of  the  plaintiffs.  The 
decision  of  these  questions  depended  entirely  upon  the  credit  to 
be  given  to  the  witnesses  whom  the  jury  saw  and  heard  testify, 
and  we  are  not  in  a position  to  say  that  the  conclusion  to  which 
they  came  was  wrong  or  so  unreasonable  as  to  justify  the 
Court  in  setting  aside  their  verdict. 

The  motion  therefore  fails,  and  must  be  dismissed  with 
costs. 

Street,  J.,  concurred. 

Anglin,  J. : — A careful  perusal  of  the  evidence  taken  at  the 
trial  of  this  action  satisfies  me,  that  the  verdict  of  the  jury 
cannot  be  disturbed  for  want  of  testimony  to  sustain  it,  or 
upon  the  ground  that  the  damages  awarded  are  excessive. 
The  new  evidence  on  behalf  of  the  defendant,  suggested  by  the 
affidavits  now  filed,  would  not  have  been  admissible  at  the  trial 
to  contradict  the  plaintiff  upon  a purely  collateral  issue,  and  is 
not  of  the  character  upon  which  a new  trial  should  be  granted. 
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The  only  other  matter  argued  before  us  requiring  serious 
consideration  is  the  admissibility  in  evidence  of  the  complaints 
made  to  her  husband  by  the  victim  of  the  defendant’s  assault, 
some  eleven  or  twelve  hours  after  the  occurrence.  The  learned 
trial  Judge  received  such  evidence  from  both  plaintiffs,  over- 
ruling the  objection  taken  by  counsel  for  the  defendant. 

Upon  the  question  whether  the  woman’s  complaint  was 
made  so  speedily  after  the  attempted  outrage  upon  her,  that  it 
is  proper  evidence,  if  otherwise  admissible,  the  circumstances  of 
this  case  do  not,  in  my  opinion,  warrant  interference  with  the 
discretion  exercised  by  my  brother  Teetzel.  Though  some 
hours  had  elapsed  since  the  offence,  the  complaint  appears  to 
have  been  made  to  the  husband  immediately  upon  his  return 
from  work  in  the  evening. 

But,  for  the  defendant,  it  is  urged  by  Mr.  O’Leary,  that  this 
evidence  is  wholly  inadmissible.  Except  an  old  case — Thompson 
and  wife  v.  Tretfanion,  Skinner  402 — where,  in  a civil  action 
for  common  assault,  similar  evidence  was  held  admissible,  Mr. 
Humble  cited  no  authority  for  the  reception  of  such  evidence 
in  civil  actions,  and  he  practically  conceded  that  the  general 
rule  is  opposed  to  its  admissibility.  On  the  other  hand,  Mr. 
O’Leary,  while  granting  that,  if  his  client  were  on  trial* 
charged  with  the  criminal  offence  of  attempted  rape  or  criminal 
assault  (which,  precisely  the  same  facts  advanced  to  sustain  the 
plaintiffs’  present  claim  for  damages,  would  fully  warrant),  the 
evidence  in  question  could  not  be  objected  to,  refers  us  to  no 
authority  in  point  for  its  exclusion  in  this  action.  He  cites 
Beatty  v.  Cullingworth,  60  J.P.  740,  and  in  appeal,  reported  in 
The  London  Times , January  14th,  1897.  While  certainly 
establishing  that  Thompson  v.  Trevanion  can  no  longer  be 
taken  as  authority,  for  all  that  the  Lord  Chief  Justice  Holt  is 
reported  to  have  there  decided,  the  facts  in  Beatty  v.  Culling- 
worth do  not  constitute  any  offence  akin  to  rape  or  criminal 
assault,  and  that  decision  is  therefore  by  no  means  conclusive 
against  the  ruling  here  objected  to.  After  some  research,  I 
have  failed  to  find  any  English  or  Canadian  authority  decisive 
of  this  somewhat  important  question.  We  are,  therefore,  free 
to  dispose  of  it  upon  principle. 
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In  those  criminal  cases  where  proof  of  it  is  admitted  on 
behalf  of  the  Crown,  the  complaint  is  only  “ used  as  evidence 
of  the  consistency  of  the  conduct  of  the  prosecutrix  with  the 
story  told  by  her  in  the  witness-box,  and  as  being  inconsistent 
with  her  consent  to  that  of  which  she  complains.  . . The 

evidence  is  admissible  only  upon  the  ground  that  it  was  a com- 
plaint of  that  which  is  charged  against  the  prisoner,  and  can 
be  legitimately  used  only  for  the  purpose  of  enabling  the  jury 
to  judge  for  themselves,  whether  the  conduct  of  the  woman  was 
consistent  with  her  testimony  on  oath  given  in  the  witness-box 
negativing  her  consent,  and  affirming  that  the  acts  complained 
of  were  against  her  will,  and  in  accordance  with  the  conduct 
they  would  expect  in  a truth  ful  woman  under  the  circumstances 
detailed  by  her : ” The  Queen  v.  Lillyman,  [1896]  2 Q.B.  167 
at  pp.  170,  177. 

In  this  civil  action  the  absence  of  consent,  the  conduct  of 
the  female  plaintiff  and  her  credibility,  are  all  in  issue  quite  as 
much  as  they  would  be  on  the  trial  of  a criminal  charge 
preferred  upon  like  grounds.  Professing  to  apply  in  the 
administration  of  criminal  and  civil  justice  the  same  general 
rules  of  evidence,  upon  what  sound  principle,  by  what  reason- 
able or  even  plausible  distinction,  could  we  hope  to  justify  the 
exclusion  of  evidence  of  such  complaints  where  the  defendant’s 
pocket  only  is  in  peril,  while  admitting  it  so  freely  when  his 
very  life  may  be,  and  his  liberty  certainly  is,  in  jeopardy  ? 

Lord  Halsbury  has  denied  to  our  system  of  jurisprudence 
all  title  to  recognition  as  a logical  code : Quinn  v.  Leatham, 
[1901]  A.C.  495  at  p.  506.  Nevertheless,  when  in  fields  not 
judicially  exploited,  we  find  ourselves  at  liberty  to  apply  in  the 
civil  forum,  to  facts  and  issues  not  merely  similar  but  absol- 
utely identical,  rules  of  evidence  which  obtain  before  our 
criminal  tribunals,  the  judicial  friends  of  our  legal  system  will 
be  impelled  to  take  advantage  of  such  opportunities  to  minimise 
the  reproach  that  our  jurisprudence  is  illogical  and  unscientific. 
To  exclude  in  such  an  action  as  this  the  evidence  now  in 
question,  could,  in  my  opinion,  only  serve  to  establish  one  more 
variance,  as  indefensible  as  it  would  be  arbitrary. 

The  special  exception  admitting  against  a prisoner,  charged 
with  rape  or  other  kindred  offence,  evidence  of  early  com- 
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plaints  made  by  the  prosecutrix,  according  to  all  writers  of 
repute,  is  grounded  in  reasons  equally  applicable  to  a civil 
'claim  based  upon  the  same  facts.  The  absence  of  complaint 
raises  in  the  civil  court  the  same  presumption,  strong,  though 
not  conclusive,  that  the  charge  is  malicious  and  feigned.  Proof 
of  complaint  promptly  made  supports  the  credibility  of  the 
plaintiff  in  the  civil  suit  precisely  as  it  sustains  that  of  the 
prosecutrix  in  the  criminal  prosecution.  It  establishes  consis- 
tency of  conduct,  and  negatives  consent  equally  in  proceedings 
of  both  classes.  For  the  same  limited  purposes,  therefore, 
reason  and  logic  require  that  this  class  of  evidence,  admitted 
against  the  ravisher  when  pursued  criminally,  shall  not  be 
rejected  when  damages  are  claimed  from  him  in  a court  of 
civil  jurisdiction. 

My  Lord,  the  Chief  Justice,  refers  to  judgments  of  the 
Supreme  Courts  of  two  States  of  the  American  Union  uphold- 
ing this  view,  which  is  not  in  conflict  with  any  judicial  opinion 
that  has  come  under  my  notice. 

I agree  that  the  evidence  in  question  was  properly  received 
at  the  trial  of  this  action.  The  appeal  fails,  and  should  be 
dismissed  with  costs. 
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Banks  and  Banking — Cheques — Life  Insurance — Fraud  of  Agent — Payment  by 

Bank — Right  of  Company  to  Recover  Amounts  Paid — “ Fictitious  Person ,” 

53  Vic.  ch.  33,  sec.  7,  sub-sec.  3 ( D ). 

N.  was  the  assistant  superintendent  of  a life  insurance  company,  as  well  as  its 
local  agent  at  one  cf  its  branches,  having  sole  control  of  the  business  there. 
A number  of  applications  were  sent  in  by  him  to  the  head  office,  which  with 
the  exception  of  five  were  fictitious.  As  to  these  five  the  insurance  subse- 
quently lapsed,  of  which  the  company  were  kept  in  ignorance — afterwards. 
N.  representing  that  the  insured  were  dead  and  the  claims  payable  under  the 
policies,  sent  in  to  the  head  office  claim  papers,  filling  in  the  names  of 
the  claimants  and  forging  the  signatures  thereto,  when  cheques  for  the 
respective  amounts,  made  by  the  company  in  favor  of  the  alleged  claimants 
and  payable  at  a branch  of  the  defendants'  bank  were  sent  to  N.  whose  duty  it 
was,  on  the  receipt  to  see  the  payees  and  procure  discharges  from  them. 
The  endorsements  of  the  payees’ names  were  forged  byN.,  the  genuineness  of 
the  signatures  on  most  of  the  cheques  being  certified  to  by  his  attestation. 
The  cheques  were  presented  to  and  paid  by  the  bank  in  good  faith,  to  whom 
or  how  did  not  appear,  the  amounts  thereof  being  charged  to  the  company’s 
account:—- 

Held,  in  this  disagreeing  with  the  judgment  of  Meredith,  C.J.C.P. , at  the 
trial,  that  there  was  no  evidence  that  the  bank  was  aware  that  N.  had  any 
connection  with  the  transactions  out  of  which  the  cheques  arose,  and  that 
they  were  not  entitled  to  rely  on  his  identification  of  the  payees  or  his 
attestation  of  their  signatures  : — 

Held,  however,  that  under  the  circumstances  the  cheques  must  be  regarded  as 
payable  to  fictitious  or  non-existent  persons,  and  therefore  under  sub-sec.  3, 
sec.  7 of  The  Bills  of  Exchange  Act,  1890,  53  Vic.  ch.  33  (D. ) payable  to 
bearer,  and  that  the  bank  had  the  right  to  pay  and  charge  the  company 
with  the  amount. 

The  Governor  and  Company  of  the  Bank  of  England  v.  Vagliano  Brothers,  [1891]' 
A.C.  107,  followed. 

This  was  an  appeal  by  the  plaintiffs  from  a judgment  of 
Meredith,  C.J.C.P.,  reported  5 O.L.R.  407,  dismissing  the  action. 

The  facts  are  fully  stated  in  the  former  report. 

The  appeal  was  argued  on  the  2nd  and  3rd  of  February, 
1904,  before  Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A. 

Aylesworth,  K.C.,  and  Edgar  Jeffery , for  the  appeal.  The 
indorsements  on  the  cheques  are  not  the  signatures  of  the 
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plaintiffs’  payees.  Niblock  had  no  authority  in  connection 
with  settlement  of  claims,  nor  to  identify  payees  of  cheques. 
His  representations  were  not  made  on  behalf  of  the  company, 
but  on  his  own  behalf,  in  his  endeavour  to  cheat  the  company. 
If  he  went  to  the  bank  with  a confederate  and  said  : “ This  is 
the  man,  pay  him,”  that  would  not  be  within  the  scope  of  his 
employment.  His  subsequent  indorsement  is  not  a guarantee  of 
the  previous  signatures,  even  if  he  is  estopped  from  denying  them. 
The  plaintiffs  do  not  appoint  agents  to  identify  payees,  the  bank 
must  see  to  that.  The  agent’s  authority  ceases  when  he  delivers 
the  cheque.  His  conduct  was  a fraud  on  the  plaintiffs,  and  not 
in  their  interest,  or  for  their  benefit : Coleman  v.  Riches  (1855), 

16  C.B.  104;  Barwick  v.  English  Joint  Stock  Bank  (1867), 
L.R.  2 Ex.  359,  at  pp.  365  and  366 ; Gibbons  v.  Wilson  (1889), 

17  O.R.  290,  at  pp.  296  and  297,  and  cases  there  collected:  Erb  v. 
The  Great  Western  R.  W.  Co.  (1877),  42  U.C.R.  90  (1879), 
3 A.R.  446  (1881),  5 S.C.R.  179,  and  Oliver  v.  The  Great 
Western  R.W  Co.  (1877),  28  C.P.  143.  No  act  of  the  plaintiffs 
contributed  to  the  fraud,  and  there  was  no  negligence  on  their 
part : Agricultural  Savings  and  Loan  Association  v.  Federal 
Bank  (1881),  6 A.R.  192. 

Hellmuth , K.C.,  and  C.  H.  Ivey , contra.  Both  branches  of 
this  case  are  covered  by  authority  in  the  House  of  Lords : 
Vagliano  Brothers  v.  Governor  and  Company  of  the  Bank  of 
England  (1888),  22  Q.B.D.  103  (1889),  23  Q.B.D.  243  [1891]  A C. 
107 ; Chilton  & Co.  v.  Attenborough , [1895]  2 Q.B.  306,  [1895] 
2 Q.B.  707,  [1897]  A.C.  90.  The  effect  of  the  decision  is  that 
the  word  “ fictitious  ” as  used  in  the  Bills  of  Exchange  Act, 
1890,  sec.  7,  sub-sec.  3,  is  “fictitious”  qua  the  transaction.  In  the 
Vagliano  case  no  less  than  eight  judges  held  that  the  person 
in  that  case  was  “ fictitious,”  but  their  view  was  over-ruled 
by  the  House  of  Lords.  There  was  no  one  here  who  could 
have  indorsed  cheques  when  the  insurances  were  effected — 
no  one  capable  of  giving  a discharge  on  payment ; it  would 
make  no  difference  whether  the  name  forged  was  a real  person 
or  had  no  existence:  per  Lord  Halsbury,  at  p.  121.  The 
fact  that  the  parties,  whose  names  were  used,  were  actually 
existent  only  added  probability  to  Niblock’s  scheme ; but  they 
were  “ fictitious  ” persons  all  the  same,  qua  the  transactions.  No 
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payment  made  by  a banker  which  leaves  the  liability  of  the  accep- 
tor undischarged  can  be  debited  to  the  latter,  per  Lord  Watson,  at 
p.  131.  We  refer  also  to  City  Bank  v.  Rowan  (1893),  14  N.S.W., 
L.R.  127.  Here,  the  agent,  aided  by  the  company,  caused  the 
loss,  and  where  one  of  two  innocent  parties  must  suffer  it  must 
be  the  one  who  was  to  blame. 

Aylesworth , in  reply.  In  the  Vagliano  case  there  was  no 
intention  there  should  be  a real  transaction.  Here  it  was  just 
the  opposite,  every  cheque  was  intended  to  be  paid  to  the  payee. 


June  29.  Maclennan,  J.A. : — The  learned  Chief  Justice 
rested  his  judgment  on  the  ground  that  the  plaintiffs  had  them- 
selves, through  their  agent,  Niblock,  affirmed  the  genuineness 
of  the  indorsement  of  the  respective  payees,  and  were,  therefore, 
estopped  from  denying  it. 

I do  not  find  any  evidence  that  the  bank,  either  at  its  office, 
in  London,  or  at  Ottawa,  knew  that  Niblock  was  the  plaintiffs’ 
agent,  or  had  been  intrusted  by  them  with  the  delivery  of  the 
cheques,  or  any  of  them,  to  the  respective  payees,  or  that  he 
had,  on  behalf  of  the  plaintiffs,  any  relation  to  the  transactions 
out  of  which  the  cheques  arose.  I am,  therefore,  not  prepared 
to  agree  that  the  defendants  are  entitled  to  rely  on  Niblock’s 
identification  of  the  payees,  or  on  his  attestation  of  their  respec- 
tive signatures  as  if  it  were  that  of  the  plaintiffs  themselves. 
So  far  as  the  defendants  knew  he  was  merely  a person  applying 
for  payment  of  the  cheques  over  the  counter,  and  for  that  pur- 
pose attesting  the  genuineness  of  the  indorsements. 

That  being  so,  I think  the  judgment  cannot  be  upheld  upon 
the  ground  on  which  it  is  rested  by  the  learned  Chief  J ustice. 

It  was,  however,  contended  before  him,  as  it  has  been  before 
us,  that  under  the  circumstances,  the  cheques  must  be  regarded 
as  payable  to  fictitious  or  non-existent  persons,  and,  therefore, 
payable  to  bearer,  as  provided  by  sec.  7,  sub-sec.  3,  of  the  Bills 
of  Exchange  Act,  1890,  and  I am  of  opinion  that  such  is  the 
proper  conclusion,  and  that  the  judgment  must  be  supported  on 
that  ground. 

I think  this  case  cannot  be  distinguished  from  The  Governor 
and  Company  of  the  Bank  of  England  v.  Vagliano  Brothers, 
1891]  A.C.  107.  There  the  payees,  Petridi  & Co.,  were  real 
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existing  persons,  but  under  the  circumstances,  a majority  of  the 
Law  Lords  held  them  to  be  fictitious,  or  non-existing  persons, 
within  the  meaning  of  the  corresponding  English  Act,  because 
they  had  not,  and  never  were  intended  by  the  drawer  to  have 
any  right  upon  the  bills  or  arising  out  of  them.  Here,  the 
plaintiffs  issued  their  cheques,  requiring  their  bankers  to  pay 
them  to  certain  named  persons,  but,  in  truth,  there  was  no  one 
in  existence  who  could  honestly,  or  without  fraud,  indorse  them, 
or  claim  to  be  the  payees  named  in  them  respectively. 

There  is  no  doubt  a difference  between  this  case  and  the 
Vagliano  case.  In  the  present  case,  there  were  persons  in  exist- 
ence, namely,  the  persons  whose  names  were  used  by  Niblock 
in  the  real  and  fictitious  insurances,  and  these  respective  per- 
sons are  those  whom  the  plaintiffs  intended  as  payees.  The 
plaintiffs  supposed  they  were  indebted  to  these  real  persons,  and 
issued  their  cheques  in  payment.  The  claims  were  pure  fictions, 
but  if  Niblock  had  obtained  the  real  indorsement  of  the  payees, 
although  in  so  indorsing  the  payees  would  have  been  assisting 
or  conniving  at  Niblock’s  fraud,  the  indorsement  would  have 
been  a complete  protection  to  the  bank,  upon  bond  fide  payment 
in  ignorance  of  the  fraud. 

The  present  plaintiffs  really  intended  their  cheques  to 
be  paid  to  the  named  payees,  while  Yucina  had  no  inten- 
tion to  pay  any  one,  his  name  having  been  forged.  It  was 
otherwise  with  Vagliano.  He  was  the  person  who  was  to  pay,  and 
when  he  accepted,  his  intention  was  to  pay  Petridi  & Co.,  a firm  at 
Constantinople,  well  known  to  him,  and  to  whom  he  had  in  the 
previous  year  paid  eleven  similar  bills.  There  can  be  no  doubt 
that  if  the  real  indorsement  of  Petridi  & Co.  had  been  procured, 
even  fraudulently,  that  alone  would  have  been  a protection  to 
the  bank,  acting  bond  fide,  without  requiring  to  rely  upon  sec. 
7 (3).  I am  unable  to  see  that  there  was  any  difference  between 
the  relation  of  the  payee  to  the  bill,  treating  the  cheques  as 
bills,  in  the  one  case  and  the  other,  and  I think  the  law  appli- 
cable to  the  two  cases  must  be  the  same.  In  the  Vagliano  case 
there  was  no  real  transaction  between  the  plaintiff  and  Petridi 
& Co.  It  was  a pure  fiction.  Here  also  the  transactions,  that 
is,  the  claims  for  payment  were  equally  fictitious.  The  payees 
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had  no  claims,  were  making  no  claims,  and  just  as  Petridi  & Co. 
had,  and  were  making  no  claims,  and  could  not  honestly  indorse 
London  Life  the  Vucina  bills,  so  neither  could  the  payees  of  the  plaintiffs’ 
cheques,  though  they  were  respectively  real  persons,  and  were 
the  persons  actually  intended  to  be  paid  when  the  cheques 
were  drawn. 

In  short,  the  relation  of  the  plaintiffs  to  the  respective  payees 
of  their  cheques  was  exactly  the  same  as  that  of  Vagliano  & Co. 
to  Petridi  & Co.,  the  payees  of  their  acceptance. 

I therefore  think  the  appeal  should  be  dismissed. 
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Moss,  C.J.O.,  Osler,  and  Garrow,  JJ.A.,  concurred  with 
Maclennan,  J.A. 

Maclaren,  J.A.  : — The  bank  has  given  no  evidence  of 
the  circumstances  connected  with  the  payment  by  it  of  the 
cheques  in  question.  We  are,  consequently,  left  to  what 
inferences  may  be  drawn  from  the  relations  of  the  parties,  and 
from  the  way  in  which  the  insurance  company  transacted  its 
Ottawa  business  through  Niblock.  If  the  indorsement  of  the 
two  large  cheques  was  forged  by  him,  as  was  assumed  by  both 
parties  at  the  trial,  it  seems  strange  that  neither  of  them  bears 
his  signature,  either  as  a witness  or  as  an  indorser,  nor,  indeed, 
any  name,  except  those  of  the  respective  payees,  which  were 
proved  to  be  forgeries. 

By  arranging  with  the  company  to  honour  its  cheques,  pay- 
able to  order,  the  bank  undertook  to  pay  these  to  the  payees, 
or  to  their  order.  It  was  bound  to  do  so,  however,  only  upon 
being  furnished  with. proper  evidence  of  the  identity  of  the 
payees,  or  of  the  genuineness  of  their  indorsements,  and  of  sub- 
sequent indorsees,  if  any. 

By  drawing  the  cheques,  payable  to  order,  the  company 
would  be  estopped  from  denying  the  existence  of  the  payees, 
and  their  then  capacity  to  indorse  : Bills  of  Exchange  Act  (1890), 
sec.  54  ( b ),  (3).  The  identification  of  the  payees,  or  the  genuine- 
ness of  the  indorsements,  would  be  a matter  between  the  bank 
and  the  holders  of  the  cheques,  and  the  company  would  not 
need  to  intervene  unless  specially  appealed  to. 
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In  my  opinion,  the  fact  of  Niblock’s  agency,  the  facts 
proved  and  mentioned  in  the  judgment  of  the  trial  Judge, 
without  more,  are  not  sufficient  to  relieve  the  hank  from  the 
responsibility  which  it  had  voluntarily  assumed. 

The  other  point  raised  by  the  defence,  namely,  that  these 
payees  were  really  fictitious,  and  that  the  cheques  were  conse- 
quently payable  to  bearer,  under  sec.  7,  sub-sec.  3 of  the  Act, 
raises  a question  of  perhaps  even  greater  difficulty. 

There  has  been  a very  great  divergence  of  judicial  opinion 
as  to  when  a payee  may  properly  be  said  to  be  fictitious.  In  a 
case  in  this  court : Agricultural  Savings  and  Loan  Associa- 
tion v.  Federal  Bank,  6 A.R.  192,  the  facts  were,  in  many 
respects,  similar  to  those  of  the  present  case. 

A near  relative  of  the  owners  of  a farm  made  an  applica- 
tion, in  their  names,  to  the  plaintiff  company  for  a loan,  forged 
their  signatures  to  a mortgage,  got  possession  of  the  cheques 
drawn  upon  the  defendant  bank,  forged  their  names  as  indor- 
sers, and  got  the  money — all  this  without  the  knowledge  of  the 
owners  of  the  land.  This  Court  held  that  the  payees  of  these 
cheques  were  not  fictitious  persons. 

The  whole  question  of  fictitious  payees,  under  sec.  7,  sub- 
sec. 3 of  the  English  Bills  of  Exchange  Act,  which  is  copied 
verbatim  in  the  corresponding  section  of  our  Act,  was  thoroughly 
discussed  and  authoritatively  settled  by  the  House  of  Lords  in 
the  celebrated  case : The  Governor  and  Company  of  the  Bank 
of  England  v.  Vagliano  Brothers,  [1891]  A.C.  107,  which  is 
almost  equally  distinguished  for  the  number  and  magnitude  of 
the  forgeries,  the  skilful  manner  in  which  they  were  perpe- 
trated, and  the  great  diversity  of  judicial  opinion.  One  Glyka, 
a confidential  clerk  of  Yagliano,  a London  merchant,  from  time 
to  time  forged  bills  purporting  to  be  drawn  upon  Yagliano  by 
Vucina,  a well-known  Odessa  correspondent,  in  favour  of  Petridi 
& Co.,  a Constantinople  firm,  in  whose  favour  Yucina’s  genuine 
bills  were  usually  drawn.  He  would- also  forge  a letter  of  advice 
for  each  bill,  get  Yagliano’s  acceptance,  and  steal  the  bill.  The 
bank  would  be  notified  and  he  would  forge  Petridi’s  indorsement, 
and  get  the  bill  cashed.  In  eight  months  he  forged  43  such  bills 
for  £71,500.  The  trial  Judge  held  that  Petridi  & Co.  were  not 
“ fictitious  or  non-existing  persons,”  a decision  affirmed  by  a 
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majority  of  the  Court  of  Appeal.  An  appeal  to  the  House  of 
Lords  was  heard  by  seven  Law  Lords,  of  whom  four  were  of 
opinion  that  the  payees  were  not  fictitious  persons,  while  three 
were  of  a contrary  opinion.  The  majority  do  not  agree  in  all 
respects,  on  the  grounds  upon  which  they  base  their  decision. 
Petridi  & Co.  were,  of  course,  a real  and  existing  firm,  and 
not  in  any  sense  fictitious  or  non-existing  persons.  But  the 
whole  transaction  was  held  to  be  fictitious,  and  it  was  pointed 
out  that  Petridi  & Co.  could  not  indorse  these  bills,  or  take  the 
position  of  payees  without  perpetrating  a fraud.  The  persons, 
who  it  was  intended  by  the  maker  should  indorse  the  bills  were 
not  the  real  firm  of  Petridi  & Co.,  but  the  clerk  Glyka,  passing 
himself  off  under  that  name. 

The  circumstances  of  that  case  differ  in  some  respects  from 
the  present.  But  the  two  cases  have  more  in  common  than 
appears  at  first  sight.  There,  the  name  of  Yucina,  the  pretended 
drawer,  was  forged ; here,  the  company  plaintiff  is  the  real 
drawer.  But  Vagliano,  having  accepted  the  bills,  was  estopped 
from  denying  the  genuineness  of  V ucina’s  signature.  In  neither 
case  were  there  any  genuine  transactions  on  which  the  bills  or 
cheques  could  be  based.  Just  as  the  real  drawer  of  the  Yagliano 
bills  intended  that  the  bills  should  be  paid,  not  to  the  real  firm  of 
Petridi  & Co.  but  to  himself,  under  that  name,  so  here  the 
plaintiff  company  intended  that  their  cheques  should  be  paid 
to  the  parties  who  had  made  claims  upon  them  for  insurance 
losses.  While  the  claims  were  made  in  the  names  of  ten  differ- 
ent parties,  yet,  as  a matter  of  fact,  they  were  actually  made  by 
Niblock  alone,  masquerading  under  these  various  names.  The 
ten  different  payees  were  really  and  for  all  business  or  practical 
purposes,  fictitious,  or  non-existing,  although  there  happened  to 
be  in  or  around  Ottawa  real  persons  who  bore  these  names, 
although  they  had  no  connection  with  the  pretended  claims,  or 
with  the  transactions  out  of  which  they  were  supposed  to  arise. 

If  this  is  the  correct  result,  I do  not  know  that  it  is  to  be 
regretted,  as  it  appears  to  be  equitable  in  this  case  that  the  loss 
should  be  borne  by  the  company  which  issued  cheques  in  settle- 
ment of  transactions  which  never  really  existed,  and  which  gave 
Niblock  the  opportunity  of  committing  these  frauds,  rather 
than  by  the  bank. 
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It  is  not  necessary  in  this  case  to  consider  the  change  made  c-  A- 
in  the  law  by  the  Act,  which  does  not  require  that  the  fact  of 
the  payee  being  a fictitious,  or  non-existing  person,  should  be  London  Life 
to  the  knowledge  of  any  of  the  parties.  Insurance 

On  the  whole,  I think,  that  in  view  of  the  provisions  of  the  ,,  v- 

1 Molsons 

Act,  as  interpreted  in  the  Vaghano  case,  we  must  come  to  the  Bank. 
conclusion  that  the  case  of  the  Agricultural  Savings  and  Loan  Maciaren, 
Association,  as  to  the  fictitious  payees,  does  not  govern  the 
present  case,  and  that  the  appeal  of  the  plaintiff  company 
should  be  dismissed ; but  in  my  opinion  our  judgment  should 
be  put  upon  the  ground  that  the  respective  payees  of  the 
cheques  in  question  were  fictitious,  or  non-existing  persons,  and 
that,  consequently,  by  sec.  7,  sub-sec.  3 of  the  Act,  they  might 
be  treated  as  payable  to  bearer. 
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Fire  Insurance — Mortgage — Covenant  to  Insure — Loss  Payable  to  Mortgagee — 
Appraisement — Statutory  Condition  16 — Notice  to  Mortgagee — Right  of  Action. 

Where  a policy  of  fire  insurance,  not  containing  any  mortgage  or  subrogation 
clause,  nor  any  direct  agreement  with  the  mortgagee,  is  effected  by  a 
mortgagor  pursuant  to  a covenant  in  the  mortgage,  and  by  the  policy  the 
loss,  if  any,  is  made  payable  to  the  mortgagee  as  his  interest  may  appear, 
an  appraisement  of  the  loss  under  statutory  condition  16  of  the  Insurance 
Act  R.S.O.  1897,  ch.  203,  sec.  168,  is  in  the  absence  of  fraud  or  collusion, 
binding  on  the  mortgagee,  although  he  has  not  been  consulted  in,  or  notified 
of,  the  appraisement. 

In  such  a case  under  Greet  v.  Citizens'  Insurance  Company  (1879),  27  Gr.  121 
(1880),  5 A.R.  596,  the  mortgagee  can  sue  the  insurance  company  in  his 
own  name  for  the  amount  due  under  the  policy. 

This  was  an  action  by  the  plaintiffs  as  mortgagees  to  re- 
cover the  amount  of  a policy  of  insurance  effected  by  the 
mortgagors  on  property  mortgaged  to  them  pursuant  to  a 
covenant  in  the  mortgage  to  insure,  and  in  which  the  loss,  if 
any,  had  been  made  payable  to  them  as  their  interest  might 
appear.  The  facts  are  fully  set  out  in  the  judgment. 

The  action  was  tried  at  Peterborough  on  the  17th  of  March, 
1904,  before  Teetzel,  J.,  without  a jury. 

D.  0.  Connell , for  the  plaintiffs. 

B.  Morton  Jones , for  the  defendant  company 

May,  9 Teetzel,  J. : — The  plaintiffs  are  mortgagees  under 
a mortgage  for  $3,000  from  one  Cornell,  on  premises  upon  which 
were  erected  a brewery  and  other  buildings,  in  the  town  of 
Lindsay.  The  mortgage  contained  the  statutory  covenant  to 
insure  the  buildings  for  $2,000,  and  in  pursuance  thereof  the 
mortgagor  effected  an  insurance  with  the  defendant  company 
for  that  amount.  The  policy  therefor,  dated  3rd  of  October, 
1901,  was  issued  under  the  seal  of  the  defendant  company  to 
Cornell,  the  mortgagor,  but  the  loss,  if  any,  was  made  payable 
to  the  plaintiffs’  mortgagees,  as  their  interest  may  appear. 

No  other  mortgage  clause  is  contained  in  the  policy. 
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In  March,  1903  (the  policy  having  been  duly  renewed),  a 
fire  occurred.  Proofs  of  loss  were  furnished  by  Cornell,  and 
he  and  the  company  not  being  able  to  agree  upon  the  amount  of 
loss,  appraisers  were  appointed  under  condition  16  of  the  statu- 
tory conditions,  R.S.O.  1897,  ch.  203,  sec.  168,  and  an  award 
was  duly  made  thereunder,  signed  by  a majority  of  the  appraisers, 
fixing  the  loss  at  $1,012. 

The  plaintiffs  do  not  appear  to  have  been  consulted  about 
the  appointment  of  appraisers,  or  to  have  had  anything  what- 
ever to  do  with  bringing  about  the  award.  In  fact,  there  do 
not  appear  to  have  been  any  communications  between  the  plain- 
tiffs and  the  defendant  until  after  the  award. 

The  company  issued  a cheque  for  this  sum  ($1,012),  payable  to 
the  order  of  Cornell  and  the  plaintiffs.  This  cheque  was  indorsed 
in  blank  by  Cornell,  and  tendered  to  the  plaintiffs  in  payment 
of  the  loss,  but  was  refused,  and  this  action  was  brought  to 
recover  the  whole  $2,000,  the  plaintiffs  claiming  this  right  by 
virtue  of  the  covenant  to  insure,  and  the  term  of  the  policy 
making  the  loss,  if  any,  payable  to  the  plaintiffs,  the  mortgage 
being  wholly  unsatisfied. 

The  defendant  company  sets,  up  the  appraisement,  pays  into 
Court  the  $1,012,  and  says,  if  the  plaintiffs  are  entitled  to 
recover  any  sum,  which  it  denies,  the  same  cannot  exceed  the 
amount  of  the  appraisement. 

The  fact  of  the  appraisement,  as  claimed  by  the  defendant, 
was  admitted  at  the  trial. 

No  fraud  or  collusion  between  the  defendant  and  Cornell  is 
charged,  nor  is  the  appraisement  impeached  on  any  ground 
other  than  that  the  plaintiffs  were  not  bound  by  any  appraise- 
ment brought  about  by  Cornell  and  the  company  without  their 
concurrence,  and  that  the  amount  was  inadequate. 

The  principal  question,  therefore,  is,  does  the  award  of 
appraisers,  appointed  and  acting  under  said  statutory  condition 
16,  where  neither  fraud  nor  collusion  is  charged,  bind  the  mort- 
gagees under  the  circumstances  of  this  case  ? 

Whether  a mortgagee,  situate  as  plaintiffs  are,  can  recover 
at  all  upon  the  policy  in  his  own  name  has  been  the  subject  of 
much  judicial  discussion  in  this  country. 
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The  Court  of  Appeal,  in  Agricultural  Savings  and  Loan 
Company  v.  Liverpool  and  London  and  Globe  Insurance  Com- 
pany, and  the  same  plaintiffs  v.  Alliance  Assurance  Company 
(1901),  3 O.LR.  127,  held  that  mortgagees,  to  whom,  by  a policy 
the  loss  is  made  payable  as  their  interest  may  appear,  have 
a right  of  action  upon  the  policy  in  their  own  name  against  the 
insurers,  and  are  entitled  to  enforce  payment  to  the  extent  of 
their  interest ; but  if  in  such  a case  there  is  no  mortgage,  or 
subrogation  clause,  containing  a direct  agreement  with  the 
mortgagees,  they  stand  in  the  same  position  as  the  mortgagor, 
and  their  claim  may  be  defeated  by  any  defence  which  would 
have  been  a good  defence  as  against  the  mortgagor,  following 
Livingston  v.  Western  Insurance  Company  (1869),  16  Gr.  9, 
and  Mitchell  v.  City  of  London  Assurance  Company  (1888), 
15  A.R.  262. 

This  case  was  overruled  in  the  Supreme  Court  (1903),  33 
S.C.R.  94,  but  solely  on  the  ground  that  the  renewal  receipt  did 
not  constitute  a new  contract  of  insurance,  and  that,  therefore, 
where  the  original  policy  was  void  for  non-disclosure  of  prior 
insurance,  the  renewal  was  likewise  a nullity  though  the  prior 
insurance  had  ceased  to  exist  in  the  interval. 

In  dealing  with  the  right  of  a mortgagee  to  sue  in  his  own 
name,  Davies,  J.,  in  his  judgment,  says,  p.  109  : “The  question 
is  one  of  some  doubt  and  there  are  some  observations  made  in 
cases  already  decided  in  this  Court  which  seem  to  support  the 
appellant  company’s  contention,  but  it  is  not  necessary  for  us 
to  decide  the  point  on  this  appeal.  The  decisions  upon  the  point 
in  the  courts  in  the  United  States  do  not  seem  to  agree  as  to  the 
reason  of  the  rule  permitting  mortgagees  to  sue  in  their  own 
names,  nor  as  to  the  precise  extent  of  the  rule,  while  in  Eng- 
land there  does  not  appear  to  be  any  decision  upon  this  special 
point.” 

In  Caldwell  v.  The  Stadacona  Fire  and  Life  Insurance 
Company,  (1883),  11  S.C.R.  212,  Strong,  J.,  in  discussing  the 
objection  that  the  action  should  have  been  brought  in  the  name 
of  the  mortgagee  instead  of  the  mortgagor,  says,  at  p.  235  : 
“ The  policy  contains,  it  is  true,  the  provision  already  men- 
tioned, that  the  loss  shall  be  payable  to  Anderson,  but  the  con- 
tract of  insurance  is  in  terms  embodied  in  a covenant  under 
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seal  with  the  appellant ; and  the  old  and  well-known  rule  is, 
therefore,  exactly  applicable,  that  if  a person  covenants  with 
another  to  pay  money  to  a third  person  not  a party  to  the 
covenant,  the  covenantee  alone  can  sue ; and  the  person  to 
whom  the  money  is  payable,  being  a stranger  to  the  covenant, 
can  maintain  no  action.  It  is  true  that  there  are  some  Ameri- 
can authorities  which,  in  cases  where  the  policy  is  not  under 
seal,  have  recognized  a right  of  action  in  the  person  to  whom 
the  loss  is  payable,  but  these  have  proceeded  upon  the  principle, 
inapplicable  here,  that  the  person  to  whom  payment  is  appointed 
to  be  made  is  to  be  considered  a party  to  the  contract.” 

The  learned  Judge,  however,  was  not  dealing  in  that  case 
with  the  equitable  right  of  the  mortgagee  under  a covenant  to 
insure,  but  only  with  the  objection  of  the  company  that  the 
action  should  have  been  brought  by  the  mortgagee,  and  I would, 
therefore,  not  regard  it  as  an  authority  against  the  plaintiff’s 
right  in  his  own  name  to  recover  money  which  has  been  ascer- 
tained under  the  terms  of  the  policy  as  representing  the  loss. 

The  same  observation  applies  to  McQueen  v.  The  Phoenix 
Mutual  Fire  Insurance  Company  (1879)  4 S.C.R  660. 

The  effect  of  the  covenant  to  insure,  followed  by  Cornell’s 
application  referring  to  the  mortgage,  and  this  followed  by  the 
policy  issued  by  the  defendant,  in  which  the  loss  is  made  payable 
to  the  plaintiffs,  as  their  interest  may  appear,  is  to  give  the 
plaintiffs  an  equitable  lien  on  the  money  secured  by  the  policy 
to  the  extent  of  their  interest : Greet  v.  Citizens  Insurance 
Company  (1879),  27  Gr.  121,  and  (1880),  5 A.R,  596. 

As  soon  as  all  things  have  been  done  by  the  assured  to 
make  the  defendant  liable  to  pay  the  amount  of  the  insurance 
money,  then  this  money  is  stamped  with  a trust  in  favour  of 
the  mortgagees,  and  under  the  authority  of  the  above  cases  in 
the  Court  of  Appeal  they  have  a direct  beneficial  interest  in 
and  a lien  upon  the  insurance  money  in  defendants’  hands,  as 
soon  as  it  becomes  applicable  to  the  payment  of  the  loss,  and 
are  entitled  to  bring  an  action  against  the  company  for  the  same. 

In  this  case  I think  the  plaintiffs’  rights  are  limited  to 
recover  the  amount  of  the  award.  That  sum  represents  the 
“ loss,  if  any,”  to  which  plaintiffs  are  entitled.  Their  rights 
against  the  insurance  company  are  subject  to  all  the  statutory 
conditions,  among  which  are  the  conditions  that  “ 12.  Proof  of 
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loss  must  be  made  by  the  assured,  although  the  loss  be  payable 
to  a third  party.”  And  “ 16.  If  any  difference  arises  as  to  the 
value  of  the  property  insured  . . . or  of  amount  of  the 

loss,  such  value  and  amount  . . . shall,  whether  the  right 

to  recover  on  the  policy  is  disputed  or  not,  and  independently 
of  all  other  questions,  be  submitted  to  the  arbitration  of  some 
person  to  be  chosen  by  both  parties,  or  if  they  cannot  agree  on 
one  person,  then  to  two  persons,  one  to  be  chosen  by  the 
party  assured  and  the  other  by  the  company,  and  a third  to  be 
appointed  by  the  persons  so  chosen  . . . and  the  award 

shall  ...  be  conclusive  as  the  amount  of  the  loss.”  The 
words  “ the  assured  ” manifestly  only  apply  to  Cornell. 

On  the  authority  of  the  first  three  cases  above  noted,  it  is 
clear  that  the  plaintiffs’  rights  to  be  paid  the  loss  as  mortgagees 
were  liable  to  be  defeated  by  any  breach  of  condition  committed 
by  the  assured  ; in  other  words,  that  any  defence  which  would 
be  open  to  the  company  against  Cornell  is  available  against 
these  plaintiffs. 

The  amount  of  the  loss  which,  in  any  event,  plaintiffs  may 
be  entitled  to  recover  is  the  amount  which  has  been  ascertained 
under  the  conditions  of  the  policy,  in  the  absence  of  fraud  or 
collusion  between  the  mortgagor  and  the  company.  These  con- 
ditions make  no  provision  for  the  mortgagee  taking  any  part  in 
ascertaining  the  amount  of  the  loss,  but  a method  is  provided 
for,  and  by  it  the  plaintiffs  are  as  much  bound  as  by  any  other 
term  or  condition  in  the  policy. 

Having  regard  to  the  above  views,  and  the  willingness  of  the 
defendants  to  pay  the  plaintiffs  the  amount  of  the  award,  it  is 
not  necessary  to  consider  the  defence  of  the  variation  of  statu- 
tory condition  22,  limiting  the  time  within  which  an  action  can 
be  brought  to  six  months  instead  of  one  year. 

The  judgment  will,  therefore,  be  that  plaintiffs  are  entitled 
to  recover  the  amount  of  money  paid  into  Court  only,  and  defen- 
dant having  disputed  their  right  to  recover  at  all  in  this  action, 
as  constituted,  I direct  that  the  defendant  shall  pay  the  plain- 
tiffs’ costs  up  to  the  date  of  payment  into  Court,  but  plaintiffs 
must  pay  all  subsequent  costs.  These  may  be  set  off  against 
plaintiffs’  claim  and  costs. 


G.  A.  B. 
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[DIVISIONAL  COURT.] 


Moriarity  v.  Harris. 

Constable — E.S.O  1897,  ch.  88 — Acting  Bond  Fide  in  Supposed  Performance  of 
Duty — Absence  of  Malice — Excess  of  Force — Liability. 

The  defendant,  a police  constable  of  a city,  on  being  directed  by  the  clerk  of 
the  market,  having  the  superintendence  of  the  market  grounds  and  build- 
ings, and  of  the  persons,  horses  and  vehicles  frequenting  it,  acting  in  the 
supposed  performance  of,  and  with  a bond  fide  intention  of  discharging  his 
duty  and  without  any  malice,  compelled  the  plaintiff,  a driver  of  a watering 
cart,  to  move  with  his  cart  from  the  position  he  had  taken  in  the  market 
place,  in  consequence  of  which  a scuffle  ensued,  whereby  the  injuries  com- 
plained of  were  caused: — 

Held,  that  the  defendant  was  not  liable  even  for  excess  of  force,  in  that  he 
came  within  the  protection  afforded  by  the  R.S.O.  1897,  ch.  88,  which 
applies  to  officers  although  acting  illegally,  where  they  do  so  in  the  supposed 
performance  of,  and  with  a bond  fide  intention  of  discharging  their  duty. 


This  was  an  action  tried  before  Meredith,  C.J.C.P.,  and  a 
jury  at  Hamilton,  on  January  13th,  1904. 

The  following  statement  of  facts  is  taken  from  the  judg- 
ment of  Street,  J. : — 

The  plaintiff  on  August  18th,  1903,  was  employed  by  the 
superintendent  of  the  water  department  of  the  city  of 
Hamilton  in  driving  a watering  cart  to  water  the  streets  and 
public  places  in  the  city.  The  market  square  was  one  of  the 
places  which  he  was  required  to  water.  On  the  day  in  question 
a holiday  was  being  celebrated  and  a crowd  of  people  was 
assembled  upon  the  market  square  to  see  some  performances  on 
a bicycle.  For  the  purpose  of  the  performance  an  inclined 
plane  had  been  erected  at  one  end  of  the  square  down  which 
the  bicyclist  was  to  come.  There  were  also  farmers’  and 
hucksters’  waggons  gathered  for  the  usual  purposes  of  the 
market  upon  the  market  square.  The  plaintiff,  driving  his 
water  cart,  was  upon  the  square  also. 

The  clerk  of  the  market,  under  a by-law  of  the  city  council, 
under  the  control  of  the  market  committee  of  the  council,  has 
the  superintendence  of  the  market  grounds  and  buildings  and 
of  the  persons  frequenting  the  same  for  market  purposes,  and  of 
their  horses  and  vehicles. 

On  the  18th  August,  1903,  the  market  clerk  directed  the 
defendant,  who  was  a police  constable  of  the  city  in  uniform 
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and  on  duty,  to  cause  the  plaintiff  to  move  his  water  cart  from 
a position  in  which  it  was  standing,  and  in  which  he  thought  it 
was  causing  an  obstruction  and  possible  danger.  The  defendant 
went  over  to  the  plaintiff  and  directed  him  to  move  on.  The 
facts  as  to  what  followed  are  the  subject  of  directly  contra- 
dictory testimony,  but  it  is  clear  that  at  the  end  of  a few 
moments  the  plaintiff  fell  or  was  pushed  by  the  defendant  from 
his  seat  on  the  cart  and  was  injured. 

The  present  action  was  brought  to  recover  damages  from 
the  defendant  for  having  caused  the  injuries. 

The  statement  of  claim  alleged  that  the  defendant  was  a 
police  constable  of  the  city  of  Hamilton  and  that  he  maliciously 
and  without  reasonable  and  probable  cause  assaulted  the 
plaintiff. 

The  defendant  pleaded  not  guilty  by  statute  R.S.O.  1897, 
ch.  88,  secs.  1 to  24  inclusive  ; and  that  the  acts  complained  of 
were  done  by  him,  if  at  all,  in  the  performance  of  his  duty  as 
police  constable  and  without  malice. 

Questions  were  submitted  by  the  learned  Chief  Justice 
without  objection  by  counsel  as  follows  : — 

1.  Did  the  defendant  intentionally  throw  or  push  the 
plaintiff  off  his  watering  cart  ? 

Answer. — No. 

2.  If  not,  was  the  plaintiff’  pushed  or  thrown  off  as  the 
result  of  violence  by  the  defendant  ? 

Answer. — Yes. 

3.  Or  did  the  plaintiff’  fall  off  while  endeavouring  to 
prevent  the  defendant  from  getting  possession  of  the  lines  ? 

Answer. — No. 

4.  Was  the  plaintiff  interfering  with  or  preventing  the 
market  place  being  used  for  the  purpose  for  which  it  was 
designed  ? 

Answer. — No. 

5.  Did  the  plaintiff  after  having  been  ordered  by  the  defen- 
dant to  desist  from  watering,  continue  watering  and  refuse  to 
desist  ? 

Answer. — No. 

6.  Did  the  defendant  use  more  violence  towards  the  plaintiff 
than  was  reasonably  necessary  to  prevent  the  plaintiff  from 
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encumbering  the  market  place  and  from  wetting  the  bystanders 
with  water  from  his  cart  ? 

Answer. — Yes. 

7.  Was  the  use  of  the  market  place  for  the  purpose  for 
which  it  was  being  used  a reasonable  one  ? 

Answer. — No. 

8.  Was  the  plaintiff  interfering  with  or  preventing  the 
market  place  from  being  used  for  the  purpose  for  which  it  was 
actually  being  used  ? 

Answer. — Yes. 

9.  Did  the  defendant  act  maliciously  and  without  reasonable 
and  probable  cause  in  doing  what  he  did  ? 

Answer. — Not  maliciously. 

10.  Damages  ? 

Answer. — $300  for  excess. 

Upon  these  answers  the  learned  Chief  Justice  found  that 
the  defendant  had  acted  without  reasonable  and  probable  cause, 
and  entered  judgment  for  the  plaintiff  for  $300  and  costs. 

From  this  judgment  the  defendant  appealed  to  the  Divisional 
Court,  asking  to  have  the  judgment  set  aside  and  to  have  judg- 
ment entered  for  him  upon  the  answers  of  the  jury  ; or  for  a 
new  trial,  upon  the  ground  that  the  findings  of  the  jury  in 
answer  to  certain  of  the  questions  were  against  the  evidence. 


D.  C. 
1904 

MORIARITT 

v. 

Harris. 


On  May  10th,  1904,  the  appeal  was  heard  before  the 
Divisional  Court  composed  of  Falconbridge,  C.J.K.B.,  Street, 
and  Idington,  JJ. 

Mackelcan,  K.  C.,  and  Lynch- Staunton,  K.  C.,  for  the 
appellants.  The  defendant  was  sued,  and  the  notice  of  action 
set  out  the  cause  of  the  action  against  the  defendant  as  a con- 
stable, and  the  evidence  shews  that  he  was  acting  in  his 
capacity  as  constable  in  the  discharge  of  his  duty  under  the 
orders  of  the  clerk  of  the  market.  To  entitle  the  plaintiff  to 
recover  in  an  action  of  this  kind  he  must  prove  the  want  of 
reasonable  and  probable  cause,  or  that  the  defendant  was 
actuated  by  malice.  Sec.  1 of  the  Act  for  the  protection  of 
such  like  officers  protects  them,  so  long  as  it  is  shewn  that  they 
are  acting  bond  fide  with  the  intention  of  performing  their 
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v. 

Harris. 


c-  duty,  and  even  though  they  may  be  acting  illegally.  Here  the 

1904  defendant  was  clearly  acting  bond  fide  in  the  supposed  dis- 

Moriarity  charge  of  his  duty,  and  is  therefore  within  the  terms  of  the 
Act.  The  plaintiff'  is  therefore  driven  to  prove  malice,  and 
this  he  has  failed  to  do : Theobald  v.  Crichmore  (1818), 

1 B.  & Al.  227,  229 ; Gosden  v.  Klphick  (1849),  4 Ex.  445  ; 
Bacon’s  Abridg.,  7th  ed.,  vol.  2,  p.  171 ; Burn’s  Justice  of  the 
Peace,  30th  ed.,  vol.  1,  p.  1016  ; Rex  v.  Clark  (1835),  3 A.  & E. 
287  ; Staight  v.  Gee  (1818),  2 Stark.  445;  Hawkins  P.C.,  Bk. 
11,  ch.  13,  8th  ed.,  p.  128;  Williams  v.  Glenister  (1824), 

2 B.  & C.  699. 


Carscallen,  K.C.,  for  the  respondent.  To  claim  the  protec- 
tion of  the  Act  the  officer  must  act  reasonably  and  must  not  be 
guilty  of  an  excess  of  force.  The  plaintiff  did  nothing  to  justify 
the  interference  of  the  defendant.  He  was  one  of  the  regularly 
appointed  officials  of  the  waterworks  department  and  in  the 
performance  of  his  duty  was  watering  the  streets  when  he  was 
improperly  and  needlessly  interfered  with  by  the  defendant. 
The  jury  have  found  that  the  plaintiff  was  not  interfering 
with  or  preventing  the  use  of  the  market  for  the  purpose  for 
which  it  was  designed,  and  they  have  also  found  that  the 
defendant  used  unnecessary  violence.  The  defendant  was  there- 
fore guilty  of  such  excess  as  would  prevent  his  claiming  the 
protection  of  the  Act : Hamilton  v.  Massie  (1889),  18  O.R. 
585,  587-8;  Kelly  v.  Barton  (1895),  26  O.R.  608;  Gordon  v. 
Denison  (1895),  22  A.R.  315,  at  p.  326.  The  learned  Chief 
Justice  properly  found  for  the  plaintiff,  and  his  judgment  should 
not  be  interfered  with. 


July  2.  Falconbridge,  C.J. : — The  defendant  was  acting 
not  maliciously  but  in  supposed  pursuance  of  his  duty,  and  with 
a bond  hde  intention,  of  discharging  it.  There  is  no  evidence 
to  shew  that  he  acted  with  any  other  intention  than  that  of 
executing  the  authority  which  he  supposed  to  be  delegated  to 
him,  and  that  he  was  acting  by  virtue  of  his  office  is  not 
disputed. 

He  is  therefore  entitled  to  the  protection  afforded 
1897,  ch.  88,  sec.  1. 


by  R.S.O. 
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The  appeal  must  be  allowed  with  costs,  and  the  action 
dismissed  with  costs. 

See  Bacon’s  Abridg.  7th  ed.,  vol.  2,  p.  171 ; Staight  v.  Gee 
(1818),  2 Stark.  445  ; Theobald  v.  Crichmore  (1818),  1 B.  & Al. 
227  ; Gosden  v.  Elphick  (1849),  4 Ex.  445. 

Street,  J.  : — It  appears  clear  that  the  constable  in  what  he 
did  here,  whatever  it  was,  was  acting  virtute  offiicii  as  it  is 
expressed  by  Lord  Kenyon  in  Alcock  v.  Andrews  (1788),  reported 
in^a  note  to  Goupey  v.  Henley  (1797),  2 Esp.  540,  at  p.  542. 
He  was  on  duty  at  the  market  square  and  was  directed  by  the 
clerk  of  the  market,  who  had  charge  of  the  premises  for  the 
city,  to  make  the  plaintiff  move  his  watering  cart  from  a posi- 
tion in  which  it  appeared  to  be  creating  an  obstruction  and  a 
danger. 

The  finding  of  the  jury  is  that  the  plaintiff  was  in  fact 
interfering  with  the  use  of  the  market  place  for  the  purpose  for 
which  it  was  being  used.  It  was  while  engaged  in  the  effort  to 
make  the  plaintiff  move  on  his  watering  cart  in  pursuance  of 
the  order  of  the  market  clerk  that  the  defendant  caused  the 
injuries  complained  of.  It  does  not  appear  to  have  been 
disputed  at  the  trial  that  the  defendant  was  in  fact  acting 
virtute  officii ; for  the  damages  given  by  the  jury  have  been 
assessed  by  them  without  objection  on  the  plaintiff’s  part  not 
for  the  whole  assault,  but  only  for  the  excess  of  force  or 
violence  used  in  carrying  out  what  the  defendant  might 
properly  have  done  using  only  necessary  force  or  violence. 

This  being  the  case  it  was  unnecessary  in  my  opinion  for 
the  defendant  to  prove  that  the  use  being  made  of  the  market 
square  was  authorized  by  the  city  council.  The  market 
clerk  was  the  official  in  charge  of  it  for  the  city,  and  the 
constable  receiving  his  order  to  remove  a person  obstructing 
the  actual  use  of  it,  was  not  bound  to  search  the  city  by-laws 
for  the  exact  limitations  of  the  market  clerk’s  authority  before 
acting  upon  his  order.  It  was  sufficient  that  he  believed  in 
good  faith  in  the  authority  of  the  market  clerk  the  de  facte 
representative  of  the  city,  to  prevent  the  continuance  of  the 
obstruction:  Griffith  v.  Taylor  (1876)  2 C.P.D.  194;  Gosden  v. 
Elphick,  4 Ex.  445.  Kelly  v.  Barton , Kelly  v.  Archibald  (1895) 
26  O.R  608. 


D.  C. 
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Moriarity  ] 
v. 

Harris. 

Falconbridge, 

C.J. 
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The  defendant  having  been  acting  in  his  office  of  constable 
within  the  meaning  of  the  Act  is  brought  within  the  protection 
of  sec.  1 of  R S.O.,  1897,  ch.  88,  and  it  was  necessary  for  the 
plaintiff  to  allege,  as  he  has  done,  and  to  prove,  as  he  has  failed 
to  do,  that  the  defendant  had  acted  maliciously  and  without 
reasonable  and  probable  cause.  The  jury  have  found  expressly 
that  he  did  not  act  maliciously,  and  the  action,  in  my  opinion, 
fails.  I think  the  judgment  entered  for  the  plaintiff  should  be 
set  aside  and  that  judgment  should  be  entered  for  the  defendant 
with  the  costs  of  the  action  and  of  this  motion. 


Idington,  J. : — A constable,  as  such,  if  clothed  with 
authority,  either  by  warrant  or  by  statute,  giving  him  power 
to  act  upon  the  occasion  of  certain  things  happening,  is  pro- 
tected so  long  as  he  in  good  faith  acts  in  pursuance  or  supposed 
pursuance  of  that  authority.  He  is  not  in  such  case  liable  for 
mere  excess — See  the  cases  of  Parton  v.  Williams  (1820),  3 
B.  & A.  330 ; and  Gosden  v.  Elphick,  4 Ex.  445 ; Atkins 
v.  Kilby  (1840),  11  Ad.  & E.  777,  784.  These  illustrations  are 
upon  24  Geo.  II.  ch.  44,  which  as  to  justices  of  the  peace  is 
the  same,  but  as  to  officers  not  so  extensive  as  ours  in  protect- 
ing them,  and  when  he  is  found,  as  here,  not  to  have  acted 
maliciously,  I think  it  must  be  taken  that  he  acted  in  good 
faith.  This  verdict  is  expressly  “ for  the  excess.” 

The  object  of  statutes  such  as  our  R.S.O.  1897,  ch.  88,  is? 
as  so  well  expressed  by  Lord  Ellenborough,  in  Theobald  v. 
Crichmore,  1 B.  & Al.  227,  at  p.  229,  “clearly  to  protect 
persons  acting  illegally,  but  in  supposed  pursuance,  and  with  a 
bond  fide  intention  of  discharging  their  duty.” 

In  Chaster’s  Powers  of  Executive  Officers,  4th  ed.,  p.  155, 
it  is  said : “ The  defendant  is  entitled  to  the  protection,  if  he 
honestly  believes  in  the  existence  of  a state  of  things  which,  if 
it  had  existed,  would  have  justified  his  doing  the  acts  com- 
plained of  under  the  statute.  Some  facts  must  exist  such  as 
might  give  rise  to  an  honest  belief,  but  it  is  not  necessary  that 
the  belief  should  be  reasonable.” 

He  cites,  amongst  other  authorities,  for  this  position,  the 
case  of  Chamberlain  v.  King  (1871),  L.R.  6 G.P.  474,  which 
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arose  on  the  Consolidated  Larceny  Act  giving  protection 
analogous  to  that  involved  here. 

The  proposition  is  possibly  stated  somewhat  more  widely 
than  put  by  our  own  court  in  the  case  of  Kelly  v.  Barton 
26  O.R.  608  at  pp.  620  and  621. 

It  is  not,  in  the  case  in  hand,  necessary  to  go  further  than 
keeping  well  within  the  lines  laid  down  by  these  authorities,  to 
say  that  the  acts  complained  of  here  seem  to  have  been  done 
by  authority  or  at  least  in  the  pursuance  of  authority,  and 
were  not  maliciously  done ; and  therefore  if  excessive  of  strict 
authority  are  by  reason  of  the  statute  protected. 

The  constable  in  the  market  place  is  not,  I think,  called 
upon  to  discriminate  between  occasions,  and  decide  whether  or 
not  all  the  people  in  the  market  place  ought  to  be  there  or  not. 
His  business  is  to  preserve  the  peace  and  see  that  law  and 
order  prevail  as  far  as  he  can  do  so,  and  I think  he  is  usually 
warranted  in  moving  on  those  whose  acts  are  likely,  if  persisted 
in,  to  provoke  a breach  of  the  peace. 

I do  not  think  it  is  necessary  where  the  whole  trial  has 
proceeded,  as  this  has  done,  on  the  assumption  that  the 
defendant  was  a police  constable  on  duty  and  was  not  guilty 
of  more  than  excess,  to  analyze  particularly  the  exact  basis  of 
his  authority  and  limits  thereof. 

I think  the  judgment  should  be  reversed,  and  the  action  be 
dismissed  with  costs. 

G.  F.  H. 


D.  C. 
1904 

Moriarity 

V. 

Harris. 

Idington,"J. 
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[IN  CHAMBERS.] 

June  10. 

Re  Kingston  Light,  Heat  and  Power  Company  and  The 
Corporation  of  the  City  of  Kingston. 

Vendor  and  Purchaser — Purchase  of  Property  Subject  to  Mortgage — Law  and 
Transfer  of  Property  Act — R.S.O.  1897 , ch . 119,  secs.  15  and  16 — Applica- 
tion to  Vary  Terms  of. 

Where  a municipal  corporation  acquired  the  property  of  a company,  which  was 
subject  to  a mortgage  made  by  the  company  for  a large  sum,  the  Court  (the 
application  being  made  for  the  greater  convenience  of  the  applicants)  refused, 
in  the  exercise  of  the  powers  conferred  on  it  by  secs.  15  and  16  of  the  Act 
respecting  the  Law  and  Transfer  of  Property,  R.S.O.  1897,  ch.  119,  on  the 
payment  of  the  purchase  money  into  court,  to  charge  the  company  with  the 
difference  between  five  per  cent.,  the  mortgage  rate,  and  three  per  cent.,  the 
court  rate,  for  the  period  the  mortgage  had  to  run,  and  to  deduct  the 
principal,  interest,  and  such  bonus  from  the  purchase  money. 

This  was  an  application  by  the  corporation  of  the  city  of 
Kingston,  the  purchasers,  under  secs.  15  and  16  of  R.S.O.  1897, 
ch.  119,  the  Act  respecting  the  Law  and  Transfer  of  Property, 
for  leave  to  pay  into  Court  the  amount  of  a mortgage  upon  the 
property  purchased  from  the  above-named  company,  with 
interest,  and  a bonus,  and  to  be  allowed  to  deduct  the  whole 
amount  from  the  purchase  money  due  to  the  company,  so  that 
the  property  should  be  free  from  the  incumbrance. 

By  these  sections  the  Court  is  empowered,  on  the  application  of 
any  party  to  the  sale  by  a Court,  to  direct  or  allow  payment,  in 
the  case  of  capital  money  charged  on  the  land,  of  the  amount 
sufficient  to  meet  the  encumbrance  and  any  interest  due  thereon, 
and  there  shall  also  be  paid  into  Court  such  additional  amount 
as  the  Court  consider  will  be  sufficient  to  meet  the  con- 
tingency of  further  costs,  expenses  and  interest,  and  any  other 
contingency  except  depreciation  of  investments,  etc. 

The  applicants  claimed  that  the  interest  should  be  at  a rate 
of  three  per  cent.,  the  rate  allowed  upon  money  paid  into  Court, 
instead  of  five  per  cent.,  the  rate  payable  by  the  mortgage. 

The  facts  of  the  case  relative  to  the  purchase  of  the  property, 
the  arbitration  proceedings,  etc.,  are  set  out  in  the  reports  in 
3 O.L.R.,  637  and  5 O.L.R.  348. 
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The  application  was  heard  before  Street,  J.,  in  Chambers, 
on  June  10th,  1904. 

D.  M.  McIntyre , for  the  city  corporation,  the  applicants. 

E.  T.  Walkem,  K.C,  for  the  company. 

G.  F.  Shepley,  K.C.,  for  the  Standard  Bank,  appointed  by 
order  of  the  Court  to  represent  the  unsecured  creditors  of  the 


1904 

Re 

Kingston 
Power  Co. 
and  THE 
Corporation 
of  Kingston. 


company. 

W.  F.  Nickle , Kingston,  for  bondholders,  appointed  by  order 
and  for  trustees. 


The  following  authorities  were  referred  to  : Dickin  v.  Dickin 
(1882),  30  W.R.  887  ; Patching  v.  Bull,  (1882)  46  L.T.N.S.  227  ; 
Milford  Haven  R.W.  and  Estate  Co.  v.  Mowatt  (1884),  28  Ch. 
D.  402  ; In  re  Fr ernes  Contract , [1895]  2 Ch.  256  ; Archdale 
v.  Anderson  (1888),  21  L.R.  Ir.  527. 


J une  1 0.  Street,  J. : — The  price  awarded  is  about  $17 0,000. 
The  mortgage  is  about  $100,000,  payable  in  1919,  with  interest 
yearly,  at  5 per  cent.  The  applicants  propose  to  charge  the 
mortgagors  with  the  difference  between  5 per  cent,  and  3 per 
cent,  for  the  whole  period  the  mortgage  has  to  run,  and  to 
deduct  the  principal,  interest,  and  this  bonus  from  their  pur- 
chase money. 

None  of  the  cases  cited,  or  which  appear  to  have  been  deter- 
mined, have  been  cases  in  which  the  incumbrance  has  been  a 
mortgage  security,  having  several  years  to  run,  which  the  pur- 
chaser seeks  to  pay  off,  for  his  own  convenience,  against  the 
wishes  of  the  mortgagee  and  mortgagor,  substituting  for  the 
security  held  by  the  mortgagee  a different  security  than  that  for 
which  he  contracted ; and  while  not  determining  that  the  Act 
cannot  be  applied  to  such  a case,  I think  that  the  discretion  of 
the  Court  should,  as  a rule,  be  exercised  in  the  direction  of 
refusing  to  interfere  with  contracts  where  the  parties  are  sui 
juris  and  oppose  the  motion,  except  in  cases  of  extreme  necessity. 
No  such  necessity  here  exists  ; the  application  is  merely  one  for 
the  greater  convenience  of  the  applicants.  The  result  of  grant- 
ing it  would  be  to  charge  the  mortgagors  with  a heavier  burden 
than  they  assumed,  by  compelling  them  to  pay  to  the  mortga- 
gees a bonus,  made  up  of  the  difference  between  the  Court  rate 
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and  the  rate  the  security  bears  for  many  years,  in  advance,  to 
suit  the  convenience  of  the  purchasers. 

I refuse  the  application  with  costs. 

G.  F.  H. 


[IN  CHAMBERS.] 

Re  Sergeant. 

Trusts  and  Trustees — Discretion  of — Refusal  of  Court  to  Interfere  with — Lunatic 
— Setting  Apart  Moneys  for. 

Where  under  the  terms  of  the  will,  executors  and  trustees  are  required  to 
retain  in  their  hands  a sufficient  sum  to  provide  for  the  support  of  a lunatic, 
the  Court  will  not  interfere  with  the  exercise  of  the  discretion  given  to  them 
and  authorize  the  appropriation  by  them  of  a fixed  amount  for  such  purpose. 

This  was  a motion  by  the  executors  and  trustees,  under  the 
last  will  and  testament  of  Robert  Sergeant,  deceased,  for  an 
order  authorizing  them  to  appropriate  $2,800  which,  with  other 
property,  under  the  will  of  the  testator,  was  subject  to  the  main- 
tenance of  Eunice  Sergeant,  a person  of  unsound  mind.  By 
the  terms  of  the  will  the  executors  and  trustees  were  required 
to  retain  in  their  hands  a sufficient  sum  to  provide  for  the  sup- 
port of  the  said  Eunice  Sergeant. 

The  motion  was  heard  before  Street,  J.,  in  Chambers,  on 
June  10th,  1904. 

N.  F.  Patterson,  K.C.,  for  the  executors  and  trustees. 

F.  W.  Harcourt,  for  Eunice  Sergeant. 

June  10.  Street,  J.  : — The  motion  must  be  refused.  The 
Court  should  not  be  asked  to  interfere  with  the  discretion  of 
the  trustees  in  the  matter.  The  discretion  is  that  of  trustees, 
who  are  bound  under  the  will  to  retain  in  their  hands  sufficient 
funds  to  provide  for  the  support  of  the  lunatic,  and  are  liable 
if  they  do  not,  and  the  Court  cannot  interfere  with  their  discre- 
tion without  itself  assuming  the  liability  for  the  support  of  the 
lunatic. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 
Bogart  v.  Robertson  et  al. 


d.  c. 

1904 
June  10. 


Bills  of  Exchange  and  Promissory  Notes — Joint  and  Several  Note — Release  of 
Go-maker — Reservation  of  Rights — Subsequent  Deed — Implication. 

One  of  the  five  makers  of  a joint  and  several  promissory  note  was  absolutely 
released  by  the  holder,  by  an  instrument  under  seal,  from  liability  upon  the 
note.  There  was  no  reservation  of  rights  against  the  other  makers,  but  the 
plaintiff  sought  to  recover  against  one  of  them,  upon  the  ground  that  it  was 
intended  that  there  should  be  a reservation,  and  that  this  was  recognized  by 
a subsequent  instrument  under  seal,  to  which  the  maker  who  had  been 
released  was  not  a party,  but  the  defendant  was,  whereby  it  was  stipulated 
that  the  individual  liabilities  and  indebtedness  of  the  defendant  to  the 
plaintiff  should  not  be  abandoned  : — 

Held , that  the  defendant  was  discharged  by  the  release  of  his  co-maker,  and 
that  the  effect  was  not  changed  by  the  subsequent  instrument. 

Judgment  of  Street,  J.,  affirmed. 

Action  by  Sarah  Jane  Bogart  against  A.  Robertson, 
0.  E.  Tench,  and  Stuart  Scott,  to  recover  $2,006  and  interest 
upon  the  following  promissory  note : — 

“$1,500.00  Newmarket,  29th  Sept.,  1893. 

“ Three  months  after  date  I promise  to  pay  to  the  order  of 
Mrs.  Sarah  Jane  Bogart  at  the  Ontario  Bank  here  the  sum  of 
fifteen  hundred  dollars  with  interest  at  six  per  cent,  per 
annum  until  paid.  Value  received. 

“ J.  E.  Souch 
“ Stuart  Scott,  M.D. 

“ Chas.  Lundy 
“ A.  Robertson 
“ O.  E.  Tench.” 

The  following  memoranda  were  indorsed  on  the  note  before 


action : 

“Aug.  8th,  1897.  By  cash  J.  E.  Souch $50.00 

“Dec.  20th,  1897.  “ “ 50.00 

“Jan.  15th,  1900.  “ “ 50.00 


“ Feb.  1st,  1898.  By  store  account  per  A.  Robertson.  . 12.00.” 
The  action  was  begun  on  the  30th  December,  1899. 

The  principal  defence  of  the  defendant  Tench  was  that  the 
plaintiff  had  absolutely  released  J.  E.  Souch,  one  of  the  makers 
of  the  note,  without  the  consent  of  his  co-makers. 
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The  action  was  discontinued  as  against  the  defendant 
Robertson,  and  a settlement  was  effected  between  the  plaintiff 
and  the  defendant  Scott. 

The  action  was  tried  before  Street,  J.,  without  a jury,  at 
Toronto,  on  the  15th  March,  1904. 

The  following  documents  were  given  in  evidence : — 

“Memorandum  of  agreement  made  this  fourth  day  of 
October,  1894,  between  James  E.  Souch,  of  the  town  of  New- 
market, in  the  county  of  York,  banker,  of  the  first  part;  and 
“Charles  G.  Ross,  William  Perrin,  James  Parnham,  Eliza- 
beth H.  Williams,  and  Sarah  Jane  Bogart,  all  of  the  township 
of  East  Gwillimbury  and  town  of  Newmarket,  of  the  second 
part. 

“ Whereas  the  parties  of  the  second  part  now  hold  certain 
promissory  notes  amounting  in  all  to  six  thousand  five  hundred 
dollars  ($6,500.00)  and  interest  thereon  as  accrued  to  this  date, 
under  which  the  said  James  E.  Souch  is  directly  liable  to  them 
either  as  maker  or  indorser  jointly  with  certain  other  parties : 

“And  whereas  owing  to  certain  financial  misfortunes  the 
said  James  E.  Souch  is  now  unable  to  pay  the  said  notes  as 
they  fall  due,  and  he  has  agreed  to  furnish  a full  discharge  of 
a certain  mortgage  now  held  by  his  father  on  the  Light,  Heat, 
and  Power  Company’s  plant  and  property  and  also  to  cancel 
the  assignment  of  the  lease  held  by  his  father  against  the 
Novelty  Manufacturing  Company  of  Newmarket  and  thus  give 
the  Light,  Heat,  and  Power  Company  the  full  benefit  of  all  his 
father’s  claim  under  said  mortgage  and  lease,  so  that  the  said 
parties  of  the  second  part  will  have  a valuable  asset  in  the  said 
Light,  Heat,  and  Power  Company  as  security  for  their  said 
notes,  the  said  release  to  be  given  by  said  James  E.  Souch  in 
consideration  that  the  said  parties  of  the  second  part  release 
the  said  James  E.  Souch  from  any  further  claim  against  him 
under  any  of  the  said  notes  now  held  by  them  on  which  he  has 
been  heretofore  liable,  and  the  parties  of  the  second  part  have 
agreed  to  do  the  same. 

“ Now  therefore  this  indenture  witnesseth  that  in  considera- 
tion of  the  premises  and  of  the  said  James  E.  Souch  forthwith 


D.  C. 
1904 

Bogart 

v. 

Robertson. 


VIII.] 


ONTARIO  LAW  REPORTS. 


26a 


procuring  a discharge  of  the  said  mortgage  and  a cancellation 
of  the  said  assignment  of  lease  and  allowing  the  whole  to 
become  the  property  of  the  Light,  Heat,  and  Power  Company, 
they,  the  said  parties  of  the  second  part,  each  for  himself  and 
herself,  his  and  her  executors,  administrators,  and  assigns,  do 
hereby  release  the  said  James  E.  Souch  from  any  further 
liability  to  them  or  any  of  them  under  the  said  notes  now  held 
by  them,  and  they  do  further  indemnify  and  hold  harmless  the 
said  James  E.  Souch  from  any  further  payment  to  them  or  any 
one  of  them,  their  and  each  of  their  executors,  administrators, 
and  assigns,  under  the  said  notes  so  held  by  them. 

“ In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals.” 

(Signed  and  sealed  by  all  the  parties  of  the  first  part.) 

“ This  agreement  made  this  twenty-first  day  of  January, 
one  thousand  eight  hundred  and  ninety-five. 

“ Between  The  Light,  Heat,  and  Power  Company  of  New- 
market, Limited,  of  the  first  part;  James  Parnham  and  the 
Ontario  Bank  and  The  Wm.  Cane  & Sons  Co.  of  Newmarket, 
Ltd.,  of  the  second  part ; and  James  Parnham,  Elizabeth 
Howard  Williams,  Charles  G.  Ross,  Sarah  Jane  Bogart,  and 
William  Perrin,  The  Ontario  Bank,  and  Charles  Lundy,  of  the 
third  part ; and  Charles  Lundy,  Andrew  Robertson,  Stuart 
Scott,  and  Oliver  E.  Tench,  of  the  fourth  part. 

“ 1.  Whereas  the  party  of  the  first  part  is  directly  indebted 
to  each  of  the  parties  of  the  second  part. 

“ 2.  And  whereas  the  parties  of  the  fourth  part,  with  one 
James  E.  Souch,  borrowed  moneys  from  each  of  the  parties  of 
the  third  part,  for  which  the  parties  of  the  fourth  part  and  the 
said  James  E.  Souch  gave  to  each  of  them,  the  parties  of  the 
third  part,  the  joint  note  of  them,  the  parties  of  the  fourth  part 
and  the  said  James  E.  Souch. 

“ 3.  And  whereas  the  parties  of  the  fourth  part  and  the  said 
James  E.  Souch  were  the  directors  of  the  Novelty  Manufac- 
turing Company  of  Newmarket,  Limited,  and  lent  to  the  said 
company  the  moneys  so  as  aforesaid  by  them  borrowed  from 
the  parties  of  the  third  part,  and  received  therefor  the  notes  of 
the  Novelty  Manufacturing  Company  of  Newmarket,  Limited, 
corresponding  in  amount  to  the  loans  obtained  by  the  parties  of 
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the  fourth  part  and  the  said  James  E.  Souch  from  the  said 
parties  of  the  third  part. 

“ 4.  And  whereas  the  parties  of  the  fourth  part  and  the 
said  James  E.  Souch,  by  way  of  additional  and  collateral 
security,  transferred  to  each  of  the  parties  of  the  third  part  the 
particular  note  of  the  said  the  Novelty  Manufacturing  Com- 
pany of  Newmarket,  Limited,  corresponding  to  the  loan  made 
by  each  of  said  parties  of  the  third  part  to  the  parties  of  the 
fourth  part  and  the  said  James  E.  Souch. 

“ 5.  And  whereas  the  parties  hereto  of  the  fourth  part  and 
the  said  James  E.  Souch  own  all  the  capital  stock  in  (the  com- 
pany) the  party  of  the  first  part,  and  are  also  the  directors 
thereof,  and  are  also  the  owners — subject  to  a certain  agreement 
— of  the  larger  portion  of  the  stock  of  the  said  the  Novelty 
Manufacturing  Company  of  Newmarket,  Limited. 

“ 6.  And  whereas  the  parties  of  the  fourth  part  and  the 
said  James  E.  Souch  were  desirous  that  the  liabilities  referred 
to  in  the  first  and  second  recitals  hereof  should  be  fully  paid, 
and  with  that  object  were  willing  that  the  party  of  the  first 
part  should  assume  and  become  liable  for  the  indebtedness 
referred  to  in  the  said  second  recital. 

“ 7.  And  whereas  at  a meeting  of  the  parties  hereto  held  on 
the  fourth  day  of  October,  1894,  a written  proposition  was 
submitted  to  the  parties  of  the  second  and  third  parts  by  the 
party  of  the  first  part,  which  is  hereto  annexed,  and  the  same 
was  duly  discussed  and  certain  agreements  come  to. 

“ Now  therefore  this  agreement  witnesseth  that  it  is  hereby 
mutually  agreed  by  and  between  the  various  parties  hereto  as 
follows : — 

“ 1.  That  the  party  of  the  first  part  shall  and  does  hereby 
assume  and  become  liable  for  the  respective  indebtedness  of  the 
parties  of  the  fourth  part  and  the  said  James  E.  Souch  to  the 
parties  of  the  third  part  referred  to  in  the  second  recital 
hereof. 


“ 2.  That  the  property  of  the  party  of  the  first  part  shall  be 
given  as  a security  for  the  indebtedness  of  the  said  party  of 
the  first  part  to  the  parties  of  the  second  part  and  to  the 
parties  of  the  third  part  as  herein  agreed,  but  that  as  between 
the  parties  of  the  second  part  and  the  parties  of  the  third  part, 
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the  claims  of  the  parties  of  the  second  part  shall  have  priority  c- 

over  those  of  the  parties  of  the  third  part  and  shall  be  first  1904 

paid.  . Bogart 


“ 3.  That  the  party  of  the  first  part  shall  and  will  pay  the  Robertson. 
claims  of  the  parties  of  the  second  part  and  of  the  parties  of 
the  third  part  within  eight  years  from  the  first  day  of  January, 

1895,  and  shall  in  the  meantime  pay  interest  annually  at  the 
rate  of  six  per  cent,  per  annum  on  such  claims  respectively  on 
the  first  day  of  January  in  each  year,  the  first  payment  of 
interest  to  be  made  on  the  first  day  of  January,  1896. 

“ 4.  The  individual  liabilities  and  indebtedness  of  the 
parties  of  the  fourth  part  to  the  parties  of  the  second  and  third 
part  as  existing  at  the  date  hereof  shall  not  be  released  or 
abandoned,  but  the  parties  of  the  second  and  third  parts  will 
not  proceed  against  the  parties  of  the  fourth  part  individually 
unless  and  until  the  party  of  the  first  part  shall  fail  to  carry 
out  the  terms  of  this  agreement,  upon  which  failure  happening 
the  parties  of  the  second  and  third  parts  shall  be  at  liberty  to 
proceed  against  the  parties  of  the  fourth  part  individually,  and 
such  security  shall  not  be  barred  by  any  statutes  of  limitation 
by  reason  of  any  lapse  of  time  running  until  any  failure  of  the 
party  of  the  first  part  to  carry  out  the  terms  of  this  agreement. 

“ 5.  The  party  of  the  first  part  shall  be  entitled  to  the 
benefit  of  any  reductions  made  in  respect  to  the  debts  referred 
to  in  the  second  recital  hereof  by  reason  of  the  payment  of  any 
dividends  from  the  estate  of  the  Novelty  Manufacturing  Com- 
pany of  Newmarket,  Limited. 

“ 6.  The  parties  of  the  fourth  part  hereby  agree  to  cause  all 
the  necessary  acts  to  be  done  by  the  directors  of  the  party  of 
the  first  part  for  the  due  carrying  out  of  this  agreement. 

“ In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals.” 

(Signed  and  sealed  by  the  parties.) 

T.  H.  Lloyd , for  the  plaintiff. 

E.  E.  A.  DwVernet  and  B.  H.  Ardagh,  for  the  defendant 
Tench. 

Street,  J.  (at  the  trial) : — There  were  five  joint  and 
several  makers  of  the  note  in  question.  On  the  4th  October 
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1894,  the  plaintiff,  by  deed  under  seal,  absolutely  released  Mr. 
James  E.  Souch,  one  of  the  parties,  from  all  liability  on  this 
note,  without  any  reservation,  on  the  face  of  the  instrument,  or, 
so  far  as  appears  in  evidence,  otherwise,  of  her  remedies  against 
the  other  parties  to  the  note.  That  operated,  under  the 
authority  of  Nicholson  v.  Revill  (1886),  4 A.  & E.  675,  as  a 
release  of  all  the  parties.  Under  the  case  of  Cocks  v.  Nash 
(1832),  9 Bing.  341,  a mere  parol  intention  that  the  other 
parties  should  not  be  released  is  of  no  value,  and  does  not 
prevent  the  release  from  taking  effect. 

On  the  21st  January,  1895,  another  agreement  was  entered 
into  between  the  parties,  from  which  I should  gather  that  it 
was  not  looked  upon  as  clear  at  all  events  that  these  other 
parties  were  released,  but  it  is  provided  that  the  individual 
liabilities  and  indebtedness  of  the  parties  of  the  fourth  part — 
that  is,  these  defendants — to  the  parties  of  the  third  part — 
Mrs.  Bogart,  the  plaintiff,  being  one  of  them — as  existing  at 
the  date  thereof,  shall  not  be  released  or  abandoned.  That 
preserved  to  Mrs.  Bogart  any  remedies  against  them  on  this 
note  which  she  had  on  the  21st  January,  1895.  But,  in  the 
events  that  had  happened,  she  had  no  claim  against  them, 
because  her  claim  had  been  released  on  the  previous  4th 
October.  That  document  of  the  21st  January,  1895,  is  not 
sufficient  to  create  a new  right,  the  old  right  having  been 
terminated  by  the  release  of  the  4th  October,  so  that,  in  my 
view  of  it,  the  plaintiff  is  not  entitled  to  succeed,  and  the  action 
is  dismissed  with  costs. 

The  plaintiff  appealed  from  this  judgment,  and  her  appeal 
was  heard  by  a Divisional  Court  composed  of  Boyd,  C., 
Meredith  and  Anglin,  JJ.,  on  the  6th  June,  1904. 

J.  Bicknell,  K.C.,  and  T.  H.  Lloyd , for.  the  plaintiff.  The 
release  of  Souch  does  not  affect  the  other  makers,  because  there 
was  in  effect  a reservation  of  rights.  The  release  will  be  con- 
strued as  a covenant  not  to  sue.  There  was  a novation,  and 
liability  was  assumed  by  four  persons,  of  whom  Tench  was  one. 

E.  E.  A.  DuVernet,  for  the  defendant  Tench,  cited  Cocks  v. 
Nash,  9 Bing.  341;  Brooks  v.  Stuart  (1839),  9 A.  & E.  854; 
Harding  v.  Ambler  (1838),  3 M.  & W.  279;  Nicholson  v. 
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Revill,  4 A.  & E.  675  ; North  v.  Wakefield  (1849),  13  Q.B.  536, 
541 ; Commercial  Bank  of  Tasmania  v.  Jones,  [1893]  A.C. 
313;  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  24,  p.  304; 
Wood  v.  Brett  (1862),  9 Gr.  452;  Cheetham  v.  Ward  (1797), 
1 B.  & P.  630. 

Bicknell,  in  reply,  referred  to  Solly  v.  Forbes  (1820),  2 
Brod.  & Bing.  38,  46 ; Encyc.  of  Laws  of  Eng.,  vol.  11,  p.  215 ; 
Ford  v.  Beech  (1848),  11  Q.B.  852,  862,  866:  Henderson  v. 
Stobart  (1850),  5 Ex.  99,  103,  104;  Willis  v.  Be  Castro  (1858), 
4 C.B.N.S.  216,  226,  227  ; Price  v.  Barker  (1855),  4 E.  & B. 
760;  Ex  p.  Good  (1877),  5 Ch.D.  46,  59. 

June  10.  Boyd,  C. : — The  document  under  seal  of  the  4th 
October,  1894,  in  which  the  plaintiff  and  other  holders  of  notes 
against  J.  E.  Souch  and  others  joined,  is  a clear  and  unqualified 
release  of  J.  E.  Souch,  for  valuable  consideration,  from  all 
liability  to  them  on  the  notes,  and  they  thereby  agree  to 
indemnify  and  hold  harmless  the  said  Souch  from  any  further 
payment  to  them  under  the  said  notes.  That  document  is  self- 
contained  and  explicit,  and  imports  a clear  and  distinct  release 
of  Souch  from  all  liability,  on  the  faith  of  which  he  procured 
valuable  consideration  to  be  transferred  for  the  benefit  of  the 
holders  of  the  notes  to  the  Light  and  Power  Company. 

If  recovery  is  had  in  this  action,  the  effect  of  that  would  be 
to  give  the  defendants  rights  of  contribution  against  Souch, 
which  was  not  contemplated  by  him  when  he  changed  his 
position  and  got  a release  from  the  note.  There  is  no  qualifica- 
tion of  this,  so  far  as  Souch  is  concerned,  then  or  afterwards, 
and  his  release  is  the  release  of  all:  North  v.  Wakefield,  13 
Q.B.  536,  540.  It  seems  to  me  an  insuperable  difficulty  upon 
this  record,  in  that  it  seeks  to  destroy  or  reduce  the  effect  of 
the  release  granted  by  the  plaintiff  to  Souch — the  legal  result 
of  which  is  that  all  the  co-makers  of  the  note  were  discharged 
from  liability. 

There  is  no  instrument  to  change  this  result ; for  the  agree- 
ment of  the  21st  January,  1895,  creates  no  new  liability;  it 
only  stipulates  that  the  liabilities  of  the  defendants  to  the 
plaintiff  existing  at  the  date  thereof  shall  not  be  released  or 
abandoned ; but  it  is  not  proved  that  any  such  liability  then 
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existed — certainly  not  on  this  note,  which  had  been  released  as 
a legal  consequence  of  the  instrument  made  three  months 
before. 

I can  see  no  ground  for  disturbing  the  judgment  of 
Street,  J.,  and  it  should  be  affirmed  with  costs. 


Meredith,  J. : — The  deed  of  the  4th  day  of  October,  1894, 
is  nothing  less  than  an  absolute  discharge,  without  any  reserva- 
tion or  qualification,  of  Souch,  one  of  the  several  and  joint 
makers  of  the  note:  the  other  makers  were  no  parties  to  it,  nor 
were  they,  so  far  as  the  evidence  shews,  in  any  other  way 
concurring  in  it,  though  benefiting  by  the  transaction  out  of 
which  the  discharge  arose.  The  document  itself  plainly 
declares  its  absolute  and  unqualified  character,  and  the  subse- 
quent acts  of  the  parties  shew  that  there  was  no  misapprehen- 
sion by  any  of  them  of  its  purpose  and  effect,  for  thereafter  the 
party  released  ceased  to  have  any  part  or  concern  in  any  of  the 
transactions  relating  to  the  note  or  any  of  the  other  transac- 
tions connected  with  it;  and  as  late  as  the  2nd  day  of  July, 
1902,  in  a deed  of  that  date  made  between  the  plaintiff  and 
another  of  the  makers  of  the  note,  relating  to  it  and  to  such 
transactions,  it  is  recited  that  the  plaintiff  had  released  the 
maker  Souch.  After  the  4th  day  of  October,  1894,  Souch  was 
treated  by  all  parties  as  if  a stranger  to  the  transactions.  The 
deed  of  the  10th  day  of  October,  1894,  also  an  absolute 
discharge  and  one  in  regard  to  which  no  question  of  reserva- 
tion of  rights  could  arise,  is  in  the  same  words  as  that  of  the 
4th  day  of  that  month.  It  is  impossible  to  believe  that  any 
one  concerned  thought  that  any  sort  of  liability  remained  on 
the  part  of  Souch. 

The  discharge  had  the  legal  effect  of  discharging  all  the 
other  makers  of  the  note.  This  part  of  the  case  presents  no 
difficulty.  The  difficulty  in  it  is  as  to  the  proper  construction 
of  the  deed  of  the  21st  day  of  January,  1895,  which  was 
executed  with  the  knowledge  of  all  the  parties  to  it  of  Souch’s 
discharge  ; it  was  because  he  had  been  so  discharged  that  he 
was  not  a party  to  it.  Does  that  deed  contain  a covenant  by 
the  defendants,  who  were  makers  of  the  note,  to  pay  it  ? If  so,  the 
plaintiff  ought  to  recover  upon  that  covenant.  The  form  of 
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the  words  is  immaterial  if  they  amount  to  an  agreement  or 
promise  to  pay.  The  defendants  are  parties  to  it  and  executed 
it.  It  clearly  indicates  that  all  parties  supposed  that  the 
defendants’  liability  upon  the  notes  remained,  and  that  they 
must  pay  it  if  the  other  means  of  payment,  set  out  in  the  deed, 
failed,  providing  as  it  does  for  a long  extension  of  the  time  for 
payment.  Though  other  parts  of  the  deed  bear  to  some  extent 
upon  the  question,  it  turns  mainly  upon  these  words : “ (4)  The 
individual  liabilities  and  indebtedness  of  the  parties  of  the 
fourth  part  to  the  parties  of  the  second  and  third  part  as  exist- 
ing at  the  date  hereof  shall  not  be  released  or  abandoned,  but 
the  parties  of  the  second  and  third  parts  will  not  proceed 
against  the  parties  of  the  fourth  part  individually  unless  and 
until  the  party  of  the  first  part  shall  fail  to  carry  out  the  terms 
of  this  agreement,  upon  which  failure  happening  the  parties  of 
the  second  and  third  parts  shall  be  at  liberty  to  proceed  against 
the  parties  of  the  fourth  part  individually,  and  such  security 
shall  not  be  barred  by  any  statutes  of  limitation  by  reason  of 
any  lapse  of  time  running  until  any  failure  of  the  party  of  the 
first  part  to  carry  out  the  terms  of  this  agreement.” 

The  more  pertinent  words,  unfortunately  for  the  plaintiff, 
are  not  that  they  shall  pay,  but  that  the  liability  existing  at 
the  time  of  the  deed  shall  not  be  released  or  abandoned  ; but 
the  subsequent  words  “ shall  be  at  liberty  to  proceed  ” give 
countenance  to  a claim  upon  the  deed  itself.  That,  however,  is 
held,  as  well  as  all  else  bearing  upon  the  question,  to  have 
reference  solely  to  a claim  upon  the  note,  which  in  law  was 
gone,  and  not  to  such  a new  liability;  and  I am  not  sufficiently 
persuaded  by  the  words  of  the  deed,  even  in  the  light  of  the 
surrounding  circumstances  and  the  effect  of  such  a construction, 
to  dissent  from  that  view,  though  had  the  case  come  before  me 
unaided  by  the  judgments  to  the  contrary,  I would  probably 
have  considered  the  plaintiff  entitled  to  recover  in  an  action 
upon  a covenant  to  pay.  There  is  no  evidence  whatever  of  any 
novation  or  substitution  which  would  give  any  right  of  action. 
The  plaintiff  must  recover  upon  the  note  or  the  deed,  if  entitled 
to  recover  at  all. 


D.  C. 
1904 

Bogart 

v. 

Robertson. 


Meredith,  J. 


Anglin,  J. : — The  plaintiff  appeals  from  judgment  of 
Street,  J.,  dismissing  this  action,  holding  that  the  defendant  as 
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Robertson. 
Anglin,  J. 


a joint  and  several  debtor  in  respect  of  the  promissory  note 
sued  upon  was  discharged  from  liability  by  the  release  of  a 
co-debtor,  one  James  E.  Souch.  The  plaintiff  appeals  on  the 
ground  that  the  release  of  Souch  was  accompanied  by  a reser- 
vation of  the  plaintiff’s  rights  against  the  other  debtors.  This 
reservation,  not  expressed  in  the  instrument  releasing  Souch, 
Mr.  Bicknell  sought  to  import  from  other  documents  of  later 
dates,  which,  he  argued,  evidenced  an  intention  on  the  part  of 
the  plaintiff  that  the  liability  of  all  the  debtors,  except  Souch, 
should  continue.  The  learned  counsel  very  properly  conceded 
that  parol  evidence  could  not  be  received  to  establish  such 
intention.  The  document  of  release  containing  no  reference 
to  the  other  instruments  sought  to  be  used  for  that  purpose,  I 
do  not  think  they  can  be  so  employed.  Moreover,  upon  care- 
ful examination  I cannot  find  that  these  later  documents 
establish  the  presence  of  any  such  intent  in  the  minds  of  the 
signatories  to  the  releasing  document  at  the  time  of  its  execu- 
tion. The  release  of  Souch  is  absolute  and  unconditional, 
quite  inconsistent  with  any  liability  on  his  part  remaining — 
whether  to  the  plaintiff,  or  by  way  of  contribution  to  his 
co-debtors,  the  latter  being  a necessary  consequence  of  import- 
ing a reservation  of  their  liability.  This  document  appears  to 
have  been  drawn  up  under  the  mistaken  impression  that  an 
absolute  and  unqualified  release  of  Souch  would  not  extinguish 
the  liability  of  his  fellow-debtors.  If  they  acted  upon  this 
belief,  the  parties  to  this  instrument  can  scarcely  be  credited 
with  an  intention  to  reserve  liabilities  which  they  did  not 
understand  they  were  in  any  way  affecting.  To  now  construe 
the  deed  of  the  4th  October,  1894 — in  form  a release — as 
nothing  more  than  a covenant  not  to  sue,  would  leave  Souch 
liable  to  an  action  for  contribution  by  his  co-debtors,  a 
situation  which,  in  my  opinion,  would  be  directly  contrary  to 
the  intention  of  the  parties  to  the  agreement  of  the  4th  October, 
as  expressed  in  that  instrument. 

The  liability  of  the  other  debtors  having  been  extinguished 
by  the  release  of  Souch,  I fully  agree  with  the  learned  trial 
Judge  that  the  agreement  of  the  21st  January,  1895,  to  which 
Souch  was  not  a party,  executed  under  the  impression  and  upon 
the  assumption  that  the  liability  of  all  the  original  debtors, 
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except  Souch,  still  subsisted,  had  not  the  effect  of  reviving  or  D-  c- 
re-establishing  such  liability.  1904 

In  my  opinion,  the  appeal  fails  and  should . be  dismissed  Bogart 

V . 

with  costs.  Robertson. 

E.  B.  B.  

Anglin,  J. 


[DIVISIONAL  COURT.] 
Mutchmor  V.  Mutchmor. 

Will — Election — Life  Insurance. 


D.  C. 
1904 

March  10. 
June  30. 


A testator  upon  whose  life  there  were  two  policies  of  insurance,  one  assigned 
to  his  wife  “for  the  use  and  behoof”  of  his  wife  and.  children,  and  the 
other  payable  to  his  executors  for  the  behoof  of  his  wife  and  children, 
directed  by  his  will  his  whole  estate,  including  insurance  moneys,  to  be 
divided,  one-half  to  his  wife,  and  the  other  half  to  his  children.  By  a 
codicil  he  directed  that  “in  lieu  of  the  house  and  premises  (describing 
them)  deeded  to  my  beloved  wife  but  since  disposed  of  and  the  proceeds 
used  in  the  business  I give,  devise  and  bequeath  and  hereby  direct,  instruct, 
and  empower  my  executors  to  pay  over  to  my  wife  the  whole  amount  of  my 
two  life  policies.”  The  house  and  premises  had  not  in  fact  been  disposed  of, 
but  were  vested  in  the  wife  at  the  time  of  the  testator’s  death  : — 

Held , that  the  wife  was  entitled  to  the  insurance  moneys  and  was  not  put  to 
her  election  between  the  additional  one-half  given  by  the  codicil  and  the 
house  ; the  two  elements  essential  to  a case  of  election  being  wanting,  viz., 
the  disposition  by  the  testator  of  something  belonging  to  a person  taking  a 
benefit  under  the  will — while  in  this  case  there  was  merely  an  erroneous 
statement  of  fact — and  a gift  to  that  person  of  something  in  the  absolute 
control  of  the  testator,  while  the  insurance  money  was  not. 

Judgment  of  Britton,  J.,  affirmed. 

Appeal  from  the  judgment  of  Britton,  J.,  allowing  an 
appeal  from  the  certificate  of  the  local  Master  at  Ottawa  in  an 
administration  matter,  the  question  arising  under  the  will  of 
Alexander  Mutchmor. 

In  January,  1861,  Alexander  Mutchmor,  the  testator, 
obtained  from  The  Life  Association  of  Scotland  a policy  on  his 
life  for  £600  sterling,  and  in  consideration  of  the  sum  of  five 
shillings,  the  receipt  of  which  was  acknowledged,  he  assigned 
transferred,  and  set  over  “ the  said  policy  to  my  beloved  wife? 
Dorinda  Ball  Mutchmor,  for  the  use  and  behoof  of  my  said 
wife  and  children.”  On  the  28th  of  July,  1869,  the  same 
company  issued  another  policy  to  him  on  his  life  for  £400 
sterling,  which  was  on  the  face  of  the  policy  made  payable  to 
“ the  executors,  administrators,  or  assigns  of  the  said  Alexander 
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Mutchmor  for  behoof  of  the  wife  and  children  of  the  said 
Alexander  Mutchmor.” 

A property  referred  to  in  the  proceedings  as  number  364 
Maclaren  street  in  the  city  of  Ottawa  was  purchased  in  1894, 
and  was  valued  at  $6,500,  subject  to  a mortgage  for  $4,500. 
The  deed  from  the  vendor  appeared  to  have  been  taken  in 
Alexander  Mutchmor’s  name,  for  on  the  4th  of  August,  1894,  he, 
for  the  expressed  consideration  of  one  dollar,  conveyed  to  his  wife 
subject  to  the  existing  encumbrances  thereon.  Although  Mrs. 
Mutchmor  thought  the  conveyance  was  in  her  husband’s  office 
with  other  papers  belonging  to  him,  her  son,  who  managed 
the  estate  for  the  executors,  said  the  deed  was  handed  to  him 
by  his  mother  shortly  after  his  father’s  death  ; and  it  was 
admitted  on  the  reference  before  the  Master,  on  behalf  of  all 
the  adult  parties,  that  it  was  delivered  to  Mrs.  Mutchmor  and 
that  the  title  to  the  property  was  thereafter  in  her,  and  the 
Master  so  found. 

Alexander  Mutchmor  died  on  the  16th  of  July,  1896,  having 
made  his  last  will  on  the  21st  of  January  of  that  year,  by 
which  he  appointed  his  wife,  Dorinda  Ball  Mutchmor,  Ralph 
Mutchmor  McMorran  and  Robert  Masson  executors. 

The  general  scheme  of  the  will  was  that  after  providing 
for  certain  specific  and  pecuniary  legacies,  the  whole  of  the 
testator’s  estate,  which  was  stated  to  include  life  insurance 
policies,  should  be  divided  between  his  wife  and  his  seven 
children,  the  wife  taking  one  half  and  the  children  the  other 
half  in  equal  shares. 

The  testator  on  the  15th  day  of  May,  1896,  executed  a 
codicil  to  his  will,  the  material  portion  of  which  was  as  follows  : 
“ In  lieu  or  instead  of  the  house  and  premises  known  as  No.  364 
Maclaren  street,  deeded  to  my  beloved  wife  but  since  disposed  of 
and  the  proceeds  used  in  the  business,  I give,  devise  and 
bequeath  and  hereby  direct,  instruct  and  empower  my  executors 
or  trustees,  or  a majority  of  them,  named  in  my  last  will  and 
testament  aforesaid,  viz , Ralph  M.  McMorran  and  Robert 
Masson,  executors,  and  my  beloved  wife  Dorinda  Ball  Mutchmor, 
executrix,  all  of  the  city  of  Ottawa  aforesaid,  to  pay  over  to  my 
beloved  wife  Dorinda  Ball  Mutchmor  aforesaid,  or  to  invest  for 
her  in  a safe  and  profitable  investment,  the  whole  amount 
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my  two  life  policies  as  soon  as  received  from  the  Life  Associa-  c- 

tion  of  Scotland  for  six  hundred  and  four  hundred  pounds  1904 

sterling  respectively,  for  her  own  use,  maintenance,  support  and  Mutchmor 
comfortable  living,  provided  she  survives  me,  and  not  otherwise.”  mutchmor. 

Shortly  prior  to  the  execution  of  the  codicil,  the  testator 
had  entered  into  negotiations  to  sell  the  Maclaren  street  property 
to  one  Andrew  Holland,  and  in  anticipation  of  the  sale  being 
carried  through,  and  of  the  proceeds  to  be  derived  therefrom 
being  used  in  his  business,  the  codicil  was  executed. 

The  testator  died  without  the  sale  having  been  carried  out. 

The  local  Master  adjudged  that  “ the  defendant  Dorinda 
Ball  Mutchmor  is  not  entitled  to  retain  for  her  own  use  both 
the  property  known  as  street  number  364  Maclaren  street,  the 
title  to  which  was  in  her  at  the  time  of  the  death  of  the 
testator,  and  the  proceeds  of  the  two  policies  of  insurance  on 
the  life  of  the  testator,  given  her  in  lieu  thereof  by  the  codicil 
to  the  testator’s  will,  but  is  put  to  her  election  as  to  whether 
she  will  retain  her  own  property  or  take  the  benefits  given  her 
in  lieu  thereof  under  the  codicil.  If  the  defendant  Dorinda  Bell 
Mutchmor  elects  to  retain  her  own  property  she  must  compensate 
the  testator’s  estate  therefor  out  of  the  insurance  money.” 

The  appeal  by  the  widow  from  the  certificate  of  the  local 
Master  was  argued  on  the  23rd  of  February,  1904. 

W.  E.  Middleton , for  the  appellant. 

Geo.  F.  Henderson , for  the  respondent,  the  residuary  devisee. 

March  10.  Britton,  J. : — There  appears  to  be  abundant 
authority  for  the  text  of  Theobald  in  his  work  on  Wills,  5th  ed., 
p.  96,  which  is  as  follows : “ In  order  to  raise  a case  of  election 
under  a will  there  must  be,  on  the  face  of  the  will,  a disposition 
on  the  part  of  the  testator  of  something  belonging  to  a person 
who  takes  an  interest  under  the  will.” 

Can  the  erroneous  statement,  that  the  property  which 
belonged  to  testator’s  wife  had  been  disposed  of  and  the  proceeds 
used  in  testator’s  business,  be  accepted  in  lieu  of  a disposition 
by  will  of  this  property  ? I do  not  think  it  can.  Nor  can  that 
erroneous  statement  be  accepted  as  equivalent  to  an  intention 
expressed  on  the  face  of  the  will  to  dispose  of  this  property. 
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Britton,  J. 


The  decision  appealed  against  appears  to  me  hardly  warranted 
by  the  cases  cited  by  the  Master.  Very  likely  the  Master 
is  right  in  concluding  that  the  testator  did  not  intend 
that  his  wife  should  have  both  the  house  and  the  policies,  but 
this  is  a case  for  the  application  of  a settled  rule. 

“ One  must  consider  the  meaning  of  the  words  used,  not 
what  one  may  guess  to  be  the  intention  of  the  parties : ” Jessel, 
M.R.,  in  Smith  v.  Lucas  (1881),  18  Ch.  D.  531. 

“ It  is  not  allowable  to  adduce  evidence,  however  strong,  to 
prove  an  unexpressed  intention  varying  from  that  which  the 
words  used  import.  This  may  be  open  no  doubt  to  the  remark 
that  although  we  profess  to  be  explaining  the  intention  of  the 
writer  we  may  be  led  in  many  cases  to  decide  contrary  to  what 
can  seriously  be  doubted  to  have  been  the  intention. 

The  answer  is  that  the  interpreters  have  to  deal  with  the 
written  expression  of  the  writer’s  intention,  and  courts  of  law 
are  to  carry  into  effect  what  he  has  written,  not  what  it  may  be 
surmised  on  however  probable  grounds  that  he  intended  only  to 
have  written:”  Shove  v.  Wilson  (1842),  9 Cl.  & F.  355,  at 
p.  525  ; Underhill  & Strahan  on  Interpretation  of  Wills,  p.  49. 

“We  are  not  at  liberty  to  speculate  upon  what  the  testator 
may  have  intended  to  do  or  may  have  thought  that  he  had 
actually  done.  We  can  not  give  effect  to  any  indention  which 
is  not  expressed  or  clearly  implied  in  the  language  of  the  will : ” 
Scale  v.  Rawlins , [1892]  A.C.  342. 

If  what  I think  is  the  rule  is  to  be  departed  from,  or 
qualified,  or  if  the  cases  to  which  I have  been  referred  are  to  be 
distinguished,  it  is  better  that  this  should  be  done  after  further 
argument  and  more  full  consideration. 


An  appeal  from  this  judgment  was  argued  before  a 
Divisional  Court  [Meredith,  C.J.C.P.,  MacMahon,  and 
Teetzel,  JJ.,]  on  the  3rd  of  May,  1904. 


H.  M.  Mowat,  K.C.,  for  the  appellant.  The  principle  of 
election  is  not  limited  to  cases  where  a man  attempts  to  dispose 
of  property  not  his  own.  There  may  be  cases  of  election  where 
there  is  a clear  intention  that  one  of  two  benefits  is  to  be 
chosen.  Here  the  intention  is  undoubted.  See  Blake  v. 
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Bunbury  (1792),  1 Ves.  Jr.  514;  Thomson  on  Equity,  p.  117  ; c- 

Chichester  v.  Coventry  (1867),  L.R.  2 H.L.  71,  at  p.  90;  Moore  1904 
v.  Butler  (1805),  2 Sch.  & Lef.  249,  at  p.  266.  Mutchmor 

The  case  of  Box  v.  Barrett  (1866),  L.R.  3 Eq.  244,  which  mutchmor. 
will  be  relied  on,  is  distinguishable.  There  was  in  that  case  an 
erroneous  recital  but  no  expression  of  intention.  Here  there  is, 
and  the  doctrine  of  satisfaction  or  substitution  applies  : Cook  v. 

Briscoe  (1838),  1 Dr.  & W.  596;  Walpole  v.  Conway  (1740), 
Barnardiston  Ch.  153,  at  p.  158  ; Butter  v.  Maclean  (1799),  4 
Ves.  531  ; Graves  v.  Boyle  (1739),  1 Atk.  509;  Thynne  v. 

Glengall  (1848),  2 H.  L.  C.  131. 

W.  E.  Middleton,  for  the  respondent.  The  widow  is  not  put 
to  her  election  here,  because  to  give  rise  to  a case  of  election 
there  must  be  a direct  gift  by  the  testator  of  property  not  his 
own.  A mere  general  residuary  bequest  is  not  enough  : Theobald, 

5th  ed.,  p.  96 ; Streatfield  v.  Streatfield  (1735),  1 W.  &.  T.  L.  C. 

7th  ed.,  p.  416  ; Watson’s  Compendium,  2nd  ed.  p.  179.  The 
insurance  was  not  the  testator’s.  He  had  only  a limited  power 
of  appointment.  Therefore  he  did  not  give  what  was  his  own, 
and  this  is  an  essential.  In  effect  he  is  trying  to  force  into  his 
estate  something  which  has  by  statute  been  expressly  declared 
not  to  be  part  of  the  estate.  This  would  be  a fraud  on  the 
trust.  The  insurance  belonged  to  the  wife  and  children  and  not 
to  the  testator  : Rogers  v.  Jones  (1876),  3 Ch.  D.  688  ; Pickers- 
gill  v.  Rodger  (1876),  5 Ch.  D.  163  ; In  re  Wheatley  (1884),  27 
Ch.  D.  606  ; Farwell  on  Powers,  2nd  ed.,p.  384  ; In  re  Fowler’s 
Trust  (1859),  27  Beav.  364;  Armstrong  v.  Lynn  (1875),  Ir, 

Rep.  9 Eq.  186,  at  p.  200.  This  is  at  most  a mistaken  recital  of 
fact.  There  is  no  declaration  of  intention  or  of  substitution, 
and  Box  v.  Barrett  is  not  distinguishable. 

Mowat,  in  reply.  The  testator,  as  far  as  the  widow  was 
concerned,  had  full  control  over  the  insurance  money,  and 
therefore  he  could  say  to  her,  you  must  choose  between  the 
insurance  money  I can  give  you  and  the  house  which  I had 
intended  to  give  you.  This  is  not  an  attempt  to  defeat  the 
provisions  of  the  Insurance  Act.  The  money  goes  absolutely  to 
the  wife  free  from  all  claims  of  creditors. 

June  30.  Meredith,  C.J.: — This  is  I fear  one  more  to  be 
added  to  the  many  cases  in  which,  owing  to  the  imperfect  way 
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1904  is  made  of  his  property  different  from  that  which  he  has 

Mutchmor  intended  to  make. 

, T v • But  for  the  execution  of  the  codicil  the  effect  of  the  will  was 

to  apportion  the  insurance  moneys  between  the  wife  and 

children  in  the  proportions  of  one  half  to  the  wife  and  the  other 
half  to  the  children  equally  between  them,  instead  of  as  it  would 
have  been  divisible  according  to  the  provisions  of  the  Insurance 
Act. 

The  appellant  contends  that  the  wife  is  put  to  her  election 
as  between  the  bequest  to  her  contained  in  the  codicil  and  the 
Maclaren  street  property,  and  the  local  Master  at  Ottawa  so 
decided,  but  his  ruling  was  reversed  on  appeal  by  my  brother 
Britton. 

In  order  to  raise  a case  for  election  under  a will  there  must 
be  a disposition  on  the  part  of  the  testator  of  something 
belonging  to  a person  who  takes  an  interest  under  the  will  : 
Theobald,  5th  ed.  p.  96  ; and  the  interest  which  is  taken  under 
the  will  must  be  one  in  the  free  disposable  property  of  the 
testator  : Farwell  on  Powers,  2nd  ed.  p.  384. 

It  may  be — I express  no  opinion  upon  the  point — that  the 
testator  in  this  case  makes  on  the  face  of  the  will  a disposition 
of  the  proceeds  of  the  Maclaren  street  property ; he  says  that 
the  property  has  been  sold  and  the  proceeds  of  it  have  been 
used  in  his  business,  and  if  by  the  expression,  “ have  been  used 
in  his  business,”  he  means,  “ have  gone  into  his  business,”  and  so 
form  part  of  his  residuary  estate,  it  may  be,  I say,  that  there  is 
on  the  face  of  the  will,  a disposition  of  the  property  within  the 
meaning  of  the  rule  which  I have  referred  to  ; but  assuming 
this  in  favour  of  the  appellant,  there  still  is  a fatal  objection  to 
her  claim  that  the  widow  should  be  put  to  her  election. 

The  property  which  the  testator  provides  shall  go  to  his 
widow — the  whole  proceeds  of  the  life  policies — is  not  free 
disposable  property  of  his  own  within  the  meaning  which  the 
cases  give  to  that  expression.  He  was  at  the  most  a trustee  of 
these  moneys  for  his  wife  and  children,  with  a statutory  power 
of  appointment  and  selection  between  them. 

He  might  have  provided  that  the  appointment  which  he 
made  in  favour  of  his  wife  should  be  conditional  on  her  giving 
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up  for  the  benefit  of  her  children  or  some  or  one  of  them  the  D-  c- 
Maclaren  street  property,  and  that  if  she  did  not  choose  to  1904 
comply  with  the  condition  the  trust  fund  should  go,  as  it  would  Mutchmor 
under  the  statute,  equally  between  all  the  cestuis  que  trust,  or  in  mutchmor. 
some  other  manner,  so  that  the  children  should  take  that  or  — - 

Meredith,  C.J. 

some  other  share  of  it:  Stroud  v.  Norman  (1853),  Kay  313; 
but  that  he  has  not  done,  and  the  same  case  shews  that  the 
general  rule  is  that  under  a power  of  appointment  enabling  the 
donee  to  distribute  the  fund  an  appointment  ought  not  to  be 
made  with  a condition  attached  to  be  performed  by  the  person 
to  whom  the  appointment  is  made,  and  that  in  such  a case  the 
appointment  is  good  and  the  condition  void : p.  326.  What 
was  done  by  the  donee  of  the  power  in  Stroud  v.  Norman  was 
held  good  because  he  had  an  absolute  power  of  appointment 
and  selection  in  favour  of  children,  and  might,  therefore,  make 
a conditional  limitation  over  of  one  share  in  favour  of  other 
objects  of  the  power  on  an  event  specified  in  the  appointment — 
in  that  case,  the  refusal  of  the  conditional  appointee  to  make 
over  to  other  objects  of  the  power  another  fund  in  which  she 
was  interested. 

As  in  Bristow  v.  Warde  (1794),  2 Yes.  Jr.  336,  so  in  this 
case,  what  is  given  to  the  wife  is  not  the  testator’s  property 
but  a fund  over  which  he  had  a power  of  appointment 
not  exercisable  for  his  own  benefit,  and  it  would  be  impossible, 
if  an  election  were  made  against  the  codicil,  to  lay  hold  of  the 
interest  that  would  pass  by  it  to  compensate  for  what  is  taken 
away. 

For  these  reasons  the  appeal,  in  my  opinion,  fails,  but  under 
all  the  circumstances  the  case  is  not  one  for  costs  being  given 
against  the  appellant,  and  I would,  therefore,  dismiss  the  appeal 
without  costs. 

MacMahon,  J.  : — There  has  been  by  the  codicil  a valid 
exercise  of  the  power  under  sec.  160  of  R.S.O.  1897,  ch.  203, 
creating  the  wife  sole  beneficiary  of  the  insurance  policies : 

Potts  v.  Potts  (1900),  31  O.R.  452. 

The  question  remaining  for  decision  is : Do  the  terms  and 
conditions  in  the  codicil  put  the  widow  to  her  election  ? 

The  Mac  aren  street  property  belonged  to  the  testator’s  wife* 
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and  the  testator  when  he  executed  the  codicil  assumed  that  it 
had  been  sold.  The  assumption  turned  out  to  be  erroneous,  and 
it  was  apparently  under  that  erroneous  assumption  that  by  the 
codicil  he  made  his  wife  the  sole  beneficiary  of  the  two  life 
policies  which,  prior  to  that,  existed  for  the  benefit  of  the  wife 
and  children,  and  therefore  over  which  the  testator  had  only  a 
limited  power  of  appointment. 

Jessel,  M.R.,  said,  in  Rogers  v.  Jones , 3 Ch.  D.  688,  at  p.  689  : 
“ The  doctrine  of  election  is  this,  that  if  a person  whose 
property  a testator  affects  to  give  away  takes  other  benefits 
under  the  same  will,  and  at  the  same  time  elects  to  keep  his 
own  property,  he  must  make  compensation  to  the  person 
affected  by  his  election  to  an  extent  not  exceeding  the  benefits 
he  receives.”  To  the  like  effect  is  the  language  of  Kindersley, 
V.-C.,  in  Stephens  v.  Stephens  (1857),  3 Drew.  694,  at  p.  701. 

The  headnote  to  In  re  Fowler’s  Trust,  27  Beav.  362,  is  : “ A 
testator  had  an  exclusive  power  of  appointment  over  an  estate 
to  his  children  and  grandchildren,  and  an  exclusive  power  to 
appoint  a fund  amongst  his  children  only.  He  appointed  the 
estate  to  some  of  his  children,  and  the  fund  to  his  children  and 
to  a grandchild  (who  was  not  an  object) : — Held,  that  this  was 
not  a case  of  election,  and  that  the  children  were  not  compellable 
to  elect  either  to  give  effect  to  the  appointment  of  the  fund  to 
the  grandchild  or  reject  the  benefits  appointed  under  the  first 
power.”  In  giving  judgment,  Sir  John  Romilly,  M.R.,  said 
(p.  365) : “ On  the  best  consideration  I can  give  to  this  case,  I 
am  of  opinion  that  it  does  not  raise  any  case  of  election.  A 
case  of  election  arises  where  a testator,  whether  under  a power 
or  not,  gives  property  which  belongs  to  one  person  to  another, 
and  gives  to  the  former  property  of  his,  the  testator’s ; in  that 
case  the  former  is  bound  to  elect  whether  he  will  give  effect 
to  the  disposition  of  his  own  estate  in  favour  of  the  latter,  and 
if  he  will  not,  then  he  cannot  take  any  of  the  benefits  intended 
for  him  by  the  will,  and  which  are  thereupon  made  available 
for  compensating  the  disappointed  legatee  or  devisee.  This  is 
not  the  case  here,  for  there  is  no  property  of  the  testator.”  He 
then  refers,  as  upholding  his  interpretation  of  the  law,  to  a 
passage  in  the  judgment  of  Lord  Chancellor  Loughborough,  in 
Bristow  v.  Warde,  2 Yes.  Jr.  336,  at  p.  350,  where  the  Lord 
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Chancellor  says  : “ The  doctrine  of  election  cannot  apply  where 
there  is  no  other  subject  but  that  to  be  appointed.  It  never  can 
be  applied  but  where,  if  an  election  is  made  contrary  to  the 
will,  the  interest,  that  would  pass  by  the  will,  can  be  laid  hold 
of  to  compensate  for  what  is  taken  away ; therefore,  in  all 
cases  there  must  be  some  free  disposable  property  given  to  the 
person,  which  can  be  made  a compensation  for  what  the  testator 
takes  away.  That  cannot  apply  to  this  case,  where  no  part  of 
his  property  is  comprised  in  the  will  but  that  which  he  had 
power  to  distribute.” 

So  even  had  there  been  no  misconception  on  the  part  of  the 
testator,  and,  therefore,  no  erroneous  recital  in  the  codicil  as  to 
the  Maclaren  street  property,  he  was  not  making  any  compensa- 
tion to  his  wife  by  means  of  property  of  which  he  was  the 
owner.  The  alleged  compensation  was  through  the  life  policies 
over  which  he  had  only  a limited  power  of  appointment. 

The  testator  made  no  disposition  on  the  face  of  the  codicil 
of  the  Maclaren  street  property,  which  belonged  to  his  wife. 
He  assumed  that  it  had  already  been  disposed  of.  And  in 
Theobald,  5th  ed.,  p.  96,  the  author  states  : “ In  order  to  raise 
a case  of  election  under  a will,  there  must  be  on  the  face  of  the 
will  a disposition  on  the  part  of  the  testator  of  something 
belonging  to  a person  who  takes  an  interest  under  the  will.” 

In  Dashwood  v.  Peyton  (1811),  18  Yes.  27,  it  was  held  that 
there  could  be  no  devise  by  implication  from  a mere  recital  of 
an  erroneous  conception  of  right.  And  the  headnote  to  Box  v. 
Barrett , L.R.  3 Eq.  244,  reads : “ Under  a settlement  the  four 
daughters  of  a testator  took  equal  shares,  subject  to  his  life 
interest.  The  testator,  by  his  will,  recited  that  under  the 
settlement  his  two  daughters,  A.  and  B.,  would  become  entitled, 
and  that  in  making  his  will  he  had  taken  the  same  into 
consideration  and  had  not  devised  to  them  so  large  a share 
under  his  will  as  he  otherwise  should  have  done ; he  then 
devised  to  A.  and  B.  certain  estates,  and  to  his  two  other 
daughters,  C.  and  D.,  other  estates,  of  much  greater  value.  The 
will  did  not  purport  to  affect  the  settled  property : — Held,  that 
as  the  will  did  not  purport  to  make  any  disposition  of  the 
settled  property,  and  was  only  made  under  a mistaken  impres- 
sion, C.  and  D.  were  not  put  to  their  election.” 
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Lord  Romilly,  M.R.,  in  giving  judgment,  at  p.  248,  said : “ I 
am  of  opinion  that  no  case  of  election  arises  here.  There  must 
be  some  disposition  of  property  which  the  testator  had  no  right 
to  dispose  of  to  make  it  one.  . . In  the  present  case  there  is 

nothing  more  than  a recital  of  an  intention  under  a belief  which 
was  erroneous,  and  thereupon  the  testator  gives  certain  property 
in  a particular  way.” 

During  the  argument  in  the  Court  of  Appeal  in  Ireland  of 
the  case  of  Lewis  v.  Lewis  (1876),  Ir.  R.  11  Eq.  340,  at  p.  343, 
Christian,  L.J.,  after  referring  to  Langslow  v.  Langslow  (1856), 
21  Beav.  552,  and  Box  v.  Barrett , L.R.  3 Eq.  244,  said  : “The 
effect  of  the  cases  is,  that  in  order  to  raise  a case  of  election  a 
testator  must  directly  by  his  will  assume  to  dispose  of  that 
which  is  not  his;  if  he  merely  recites  that  it  has  been  already 
disposed  of  in  a particular  way,  and  then  proceeds  to  distribute 
his  property  on  that  assumption,  and  it  turns  out  he  was 
mistaken,  that  does  not  raise  an  election.”  This  is  cited  with 
approval  by  Palles,  C.B.,  in  In  re  Woodleys  (1892),  29  L.R.  Ir. 
304,  at  p.  313. 

In  no  aspect  of  the  case  as  presented  is  the  appellant 
entitled  to  succeed,  and  the  appeal  must  be  dismissed,  but  I 
think  it  should  be  without  costs. 

Teetzel,  J.,  concurred. 

R.  s.  c. 
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[IN  CHAMBERS.] 

Tabb  v.  The  Grand  Trunk  Railway  Company. 

Court  of  Appeal — Practice — Motion  to  Extend  Time  for  Allowance  of  Security — 
Jurisdiction  of  Single  Judge. 

A Judge  of  the  Court  of  Appeal  has  no  jurisdiction  to  extend  the  time  for  the 
allowance  of  the  security  on  a pending  appeal  to  the  Supreme  Court  in  a 
case  where  no  such  appeal  can  be  brought  without  leave.  But  the  full 
Court  of  Appeal  or  the  Supreme  Court  can  grant  leave  or  allow  the  appeal 
under  sec.  42  of  the  Supreme  Court  Act,  R.S.C.  1886,  ch.  135,  notwithstand- 
ing the  expiration  of  the  time  limited  by  sec.  40  of  that  Act,  as  amended 
by  60-51  Viet.  ch.  16,  sec.  57  (D. ) and  Schedule  A. 

This  was  a motion  made  before  Osler,  J.A.,  on  July  25th 
1904,  for  an  order  extending  the  time  for  the  allowance  of  the 
security  on  an  appeal  from  this  Court  to  the  Supreme  Court  of 
Canada  under  the  circumstances  mentioned  in  the  judgment. 

H.  E.  Rose , for  the  defendants,  the  applicants. 

D’Arcy  Tate , for  the  plaintiff. 

July  27.  Osler,  J.A. : — I am  asked  to  make  an  order  in 
this  case  to  extend  the  time  for  the  allowance  of  the  security 
proposed  to  be  given  upon  an  appeal  intended  to  be  brought 
from  the  judgment  of  this  Court  to  the  Supreme  Court.  The 
defendants  concede,  and,  I think,  rightly,  that  the  appeal  is  one 
which  cannot  be  brought  without  leave,  which  they  are  unable 
to  move  for  at  present,  neither  the  Court  of  Appeal  nor  the 
Supreme  Court  sitting  in  vacation.  It  appears  to  me  that  I 
have  no  jurisdiction  to  make  such  an  order,  or  (which  is  much 
the  same  thing)  if  I have,  that  it  is  one  which  would  be  of  no 
service  to  the  defendants,  and  would  give  them  no  relief.  If 
the  defendants  could  appeal  without  leave,  I might,  under 
sec.  42  of  the  Supreme  Court  Act,  R.S.C.  ch.  135,  “allow” 
the  appeal,  that  is,  allow  the  security.  That  may  be 
done  by  the  Court  or  a Judge,  notwithstanding  the  appeal 
is  not  brought  within  the  time  prescribed  by  sec.  40 
of  the  Act  (as  amended).*  “ Allowance  ” of  the  appeal  has 


1904 
July  27. 


*50-51  Viet.  ch.  16,  sec.  57  (D.),  and  schedule  A. 
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been  said  to  involve  the  granting  of  the  leave  to  appeal, 
and  that  would  seem  to  be  necessarily  so  where  such 
allowance  is  by  a jurisdiction  competent  to  grant  leave.  But  as 
a single  Judge  has  no  power  to  do  that  (60-61  Viet.  chap.  24, 
sec  1 ( e ) (D.),  neither  has  he  power  to  “ allow”  the  security  on  an 
appeal,  which,  without  leave,  is  not  competent,  and  therefore  not 
yet  brought.  No  power  has  been  conferred  upon  a single  Judge 
that  I can  find  to  extend  the  time  either  for  allowing  the 
security  or  moving  for  leave  to  appeal  to  the  Supreme  Court  in 
such  a case  as  that,  and  the  power  of  the  full  Court  of  Appeal 
or  of  the  Supreme  Court  to  grant  leave  or  to  allow  the  appeal 
under  the  provisions  above  mentioned  does  not  depend  upon  the 
granting  by  a single  Judge  of  an  order  to  extend  the  time  for 
doing  either.  That  leave  to  appeal  may  be  granted,  though  not 
applied  for  until  after  the  expiration  of  the  time  limited  by  sec. 
40  for  bringing  the  appeal,  seems  to  have  been  decided  in  Bank 
of  British  North  America  v.  Walker  (1881),  Supreme  Court 
Dig.  Coutlee,  p.  Ill,  and  in  Bank  of  Montreal  v.  Demers  (1899), 
29  S.C.R.  435.*  The  motion  must  therefore  be  refused,  with 
costs.  Mr.  Rose  asked  that  if  I found  myself  unable  to  grant 
it  I would  direct  the  issue  of  the  judgment  of  this  Court  to  be 
stopped  until  he  had  an  opportunity  of  moving  for  leave  to 
appeal.  If  I have  power  to  do  this,  which  I doubt,  at  all,  surely 
for  any  such  reason  as  this  I do  not  think  I ought  to  exercise 
it. 

*See,  however,  Barrett  v.  Le  Syndicat  Lyonnais  du  Klondyke  (1903),  33 
S.C.R.  667.— Rep. 


A.  H.  F.  L. 
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In  re  Mumby. 


Will — Construction — Gift  During  Widowhood. 


January  30. 
July  4. 


A testator  devised  all  his  real  and  personal  estate  to  his  wife  for  her  sole  and 
absolute  use,  and  then  added  “The  real  property  while  the  said  (wife) 
remains  my  widow.  But  in  case  my  wife  should  again  marry  I request  my 
executors  to  sell  all  my  real  and  personal  estate  when  my  youngest  child 
should  come  of  age,  and  that  they,  my  executors,  shall  divide  the  proceeds 
between  my  six  younger  children.”  The  widow  did  not  marry  again  and 
left  a will  devising  all  her  real  and  personal  estate  : — 

Held,  that  the  absolute  devise  to  the  wife  was  not  cut  down  by  the  subsequent 
words,  which  were  applicable  only  to  the  case  of  the  widow’s  marriage,  and 
that  the  real  estate  passed  under  her  will. 

Judgment  of  Street,  J.,  affirmed. 

Appeal  from  the  judgment  in  a summary  proceeding  for 
the  construction  of  the  will  of  C.  H.  Mumby,  who  died  on  the 
25th  of  September,  1888. 

The  testator  after  directing  payment  of  his  debts  and  funeral 
and  testamentry  expenses  proceeded  as  follows : — 

“ I give,  devise  and  bequeath  all  my  real  and  personal  estate 
in  manner  following,  that  is  to  say  : To  my  beloved  wife  Mar- 
garet Ann  Mumby,  her  heirs,  executors,  administrators  and 
assigns  to  and  for  her  and  their  sole  and  absolute  use  and  benefit, 
according  to  the  nature  and  quality  thereof  respectively.  The 
real  property  being  described  as  follows (here  followed  a 
description  of  the  real  property),  “ while  the  said  Margaret  Ann 
Mumby  remains  my  widow  ; but  in  case  my  wife  Margaret  Ann 
Mumby  should  again  marry  I request  my  executors  to  sell  all 
my  real  and  personal  estate  when  my  youngest  child  should 
come  of  age,  and  that  they,  my  executors,  shall  divide  the  pro- 
ceeds, after  deducting  expenses,  between  my  six  younger  chil- 
dren, share  and  share  alike,  viz.  : my  three  sons  Joseph,  Thomas, 
and  Robert,  and  my  three  daughters,  Sarah  Jane,  Lilly  May,  and 
Emma  Rose.” 

The  widow  did  not  marry  again,  and  died  on  the  3rd  of 
August,  1903,  leaving  a will  by  which  she  devised  all  her  real 
and  personal  estate  to  four  of  the  six  children  mentioned  in  her 
husband’s  will.  The  question  in  issue  was  as  to  the  estate 
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taken  by  her  under  her  husband’s  will,  and  it  was  argued  before 
Street,  J.,  in  Chambers,  on  the  19th  of  January,  1904. 


J anuary  30.  Street,  J. : — The  testator,  Charles  H.  Mumby, 
has  used  the  strongest  words  possible,  in  the  first  part  of  the 
gift  to  his  wife,  to  convey  an  intention  that  she  should  take  a 
fee  simple  in  the  land  and  the  absolute  interest  in  the  per- 
sonalty. He  follows  this  gift  by  the  words  “ while  she  remains 
my  widow,”  and  winds  up  by  directing  his  executors,  in  case 
she  shall  marry  again,  to  sell  the  property  when  the  youngest 
child  comes  of  age,  and  to  divide  the  proceeds  amongst  the  six 
children  whom  he  names. 


The  intention  of  the  testator,  although  very  badly  expressed, 
may,  I think,  be  discovered  from  the  language  he  has  used. 
He  intended  that  she  should  take  all  his  property  absolutely, 
unless  she  married  again.  If  she  married  again,  her  interest  in 
it  was  to  terminate,  and  it  was  to  be  sold  for  the  benefit  of  his 
younger  children,  when  the  youngest  attained  twenty-one  years 
of  age.  The  object  of  such  a disposition  may  readily  be  sup- 
posed. If  his  wife  remained  unmarried  he  was  willing  to  trust 
her  to  deal  properly  with  the  estate  at  her  own  death  ; but  if 
she  married  again  he  did  not  feel  that  he  could  do  so,  and  so  he 
retained,  in  that  event,  the  disposal  of  it  himself.  This  inter- 
pretation of  the  will  can  be  supported,  though  somewhat 
clumsily,  by  transposing  the  words  “ while  she  remains  my 
widow,”  so  as  to  make  them  follow  the  words  “ To  my  beloved 
wife,  Margaret  Ann  Mumby,”  in  the  early  part  of  the  clause. 
This  leaves  her  the  absolute  estate  if  she  remains  his  widow, 
but  cuts  it  down  to  widowhood  should  she  marry  again ; and 
leaves  the  power  of  sale  in  the  executors  in  the  event  of  her 
marriage  untouched. 

The  children  of  the  testator,  other  than  those  to  whom  the 
widow  devised  her  property,  contended  that  the  words  “ while 
she  remains  my  widow  ” controlled  and  cut  down  to  an  estate 
for  life  the  earlier  words  which  gave  a fee,  upon  the  authority 
of  Sherratt  v.  Bentley  (1833),  2 My.  & K.  149.  That  construc- 
tion requires  the  entire  rejection  of  the  strong  words  in  which 
the  absolute  interest  is  originally  given,  and  does  violence  both 
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to  the  language  and  the  intention  of  the  testator,  in  my  opinion, 
both  of  which  are  preserved  by  the  construction  I have  adopted. 

There  should  be  a declaration,  therefore,  that  Margaret  Ann 
Mumby,  the  widow  of  the  testator,  Charles  H.  Mumby,  took 
under  his  will  an  estate  in  fee  simple  in  the  realty  and  an  ab- 
solute interest  in  the  personalty  which  he  owned  at  the  time  of 
his  death. 

The  costs  of  all  parties  should  be  paid  out  of  the  estate ; 
those  of  the  executors  between  solicitor  and  client. 


D.  C. 
1904 

In  re 
Mumby. 

Street,  J. 


The  appeal  was  argued  before  a Divisional  Court,  [Mere- 
dith, C.J.C.P.,  MacMahon,  and  Teetzel,  JJ.]  on  the  9th  of 
February,  1904. 

0.  H.  Kilmer , for  the  appellants.  There  being  inconsistent 
expressions  in  the  will  the  later  governs,  and  the  reasonable 
interpretation  of  the  will  is  that  the  widow  took  an  estate  as 
long  as  she  remained  the  widow  of  the  testator,  with  a gift 
over  to  the  children  upon  her  death.  Sherratt  v.  Bentley , 2 My. 
& K.  149,  is  not  distinguishable.  In  that  case  an  absolute 
estate  in  the  earlier  part  of  the  will  was  held  to  be  cut  down 
by  subsequent  words,  and  see  Jarman,  5th  ed.,  pp.  436,  758; 
Burgess  v.  Burrows  (1871),  21  C.P.  426  ; Bergin  v.  Sisters  of 
St.  Joseph  (1862),  22  U.C.R.  204.  [Meredith,  C.J.,  referred  to 
McMillan  v.  McMillan  (1900),  27  A.R.  209.] 

D.  L.  McCarthy , for  the  official  guardian,  and  for  certain 
adult  beneficiaries,  contended  that  the  widow  took  a life  estate 
and  that  subject  to  that  there  was  an  intestacy,  citing  Jarman, 
5th  ed.,  p.  825;  Rishton  v.  Cobb  (1839),  5 My.  & Cr.  145,  at 
p.  152  ; Anderson  v.  Berkley , [1902]  1 Ch.  936  ; In  re  Howard, 
[1901]  1 Ch.  412 ; Stanford  v.  Stanford  (1886),  34  Ch.  D.  362. 

M.  Wright,  for  the  respondents.  In  none  of  the  cases 
referred  to  are  to  be  found  strong,  direct  words,  such  as  those 
which  appear  here,  giving  an  absolute  estate,  and  the  subsequent 
words  are  clearly  merely  intended  to  provide  for  the  disposition 
of  the  estate  in  the  event  of  the  widow  marrying  again.  The 
terms  of  the  power  of  sale  lend  weight  to  the  construction, 
which  is  the  reasonable  one  and  does  no  violence  to  the  language 
of  the  will. 
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Kilmer , in  reply. 

July  4.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J. : — I am  of  opinion  that  my  brother  Street’s 
view  was  the  right  one,  and  that  his  order  should  be  affirmed. 

It  is  contended  by  the  appellants,  that  the  widow  took 
only  an  estate  during  widowhood,  but  it  will  be  observed  that 
upon  that  view,  as  to  the  effect  of  the  will,  no  disposition  is 
made  of  the  remainder  expectant  on  the  determination  of  the 
widow’s  estate  in  the  event  of  her  not  marrying  again,  the  only 
disposition  of  it  being  that  which  was  to  take  effect  in  case  she 
should  marry  again. 

That  the  testator  intended  that  there  should  be  an  intestacy 
in  any  event  is  a priori  most  unlikely,  and  the  absence  of  any 
provision  as  to  the  disposition  of  the  property  upon  the  death 
of  his  wife,  in  case  she  should  not  have  married  again,  strongly 
favours  the  view  that  the  testator  did  not  intend  that  the 
absolute  estate  which  the  language  of  the  earlier  part  of  the 
will  indicates  that  he  intended  to  give  to  his  wife  should  be 
taken  from  her  unless  she  should  marry  again. 

The  apparent  difficulty  arises  from  the  use  by  the  testator  of 
the  word  “ while  ” in  the  sentence  following  the  description  of  the 
property  : “ while  the  said  Margaret  Ann  Mumby  remains  my 
widow.”  Treating  these  words  as  meaning  that  the  estate  and 
interest  of  the  wife  are  to  be  absolute  if  she  remains  a widow, 
the  language  of  the  will  accords  with  what  was  the  apparent 
scheme  of  it,  and  there  is  no  intestacy  in  any  event. 

I am  of  opinion  that  the  will  may  be  so  read,  or  that  if  it 
may  not,  that  the  sentence  I have  quoted  should  be  rejected  as 
repugnant  to  the  estate  which  is  given  by  the  preceding  words 
of  the  will.  A different  construction,  besides  leaving  one  event 
unprovided  for,  requires,  as  my  brother  Street  points  out,  the 
entire  rejection  of  the  strong  words  in  which  the  absolute  inter- 
est is  originally  given. 

Counsel  for  the  appellants  relied  on  Sherratt  v.  Bentley, 
2 My.  & K.  149,  but  that  case  is  useful  only  as  illustrative  of 
the  principle  of  construction  upon  which  it  was  decided,  which 
was  that  where  the  general  intention  of  the  testator  can  be 
collected  upon  the  whole  will,  particular  terms,  which  are  incon- 
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sistent  with  that  intention,  may  be  rejected  as  introduced  by 
mistake  or  ignorance  as  to  the  meaning  of  them  on  the  part  of 
the  testator. 

Counsel  for  the  appellants  sought  to  apply  this  principle  as 
it  was  applied  in  Sherratt  v.  Bentley , by  striking  out  the  words 
“ her  heirs,  executors,  administrators  and  assigns,  to  and  for  her 
and  their  sole  and  absolute  benefit,  according  to  the  nature  and 
quality  thereof  respectively ; ” but  I would,  instead  of  doing 
that,  in  order  to  carry  out  what  appears  to  me  to  have  been  the 
general  intention  of  the  testator,  apply  it  by  rejecting  the  words 
“ while  the  said  Margaret  Ann  Mumby  remains  my  widow.” 

In  Sherratt  v.  Bentley , words  somewhat  similar  to  those 
which  we  are  asked  by  the  appellants  to  reject,  were  rejected. 
The  words  which  the  Court  in  that  case  refused  to  reject  were 
“ after  the  decease  of  Margaret  Harrison,”  and  it  was  pointed 
out  by  the  Lord  Chancellor  that  if  they  were  rejected  the  will 
would  have  contained  “ two  gifts  quite  inconsistent  and  repug- 
nant.” In  this  case,  on  the  other  hand,  if  the  sentence  which  I 
would  reject  be  rejected,  the  will  is  made  consistent  in  all  its 
parts,  and  contains  a complete  disposition  of  the  whole  of  the 
testator’s  property,  leaving  no  event  unprovided  for. 

I would  affirm  the  order  of  my  brother  Street  and  dismiss 
the  appeal  with  costs. 


D.  C. 
1904 

In  re 
Mumby. 

Meredith,  C.J. 
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[DIVISIONAL  COURT.] 

In  re  Woodall. 

Execution — Lands — Renewal — Limitations  Act  — Lien — R.S.O.  1897,  ch.  183, 

sec.  23. 

An  execution  against  an  existing  interest  in  lands  ceases  to  be  a lien  thereon 
in  ten  years  from  the  time  of  its  delivery  to  the  sheriff  even  though  it  has 
been  duly  renewed  from  time  to  time  and  kept  in  force  continuously,  and 
sale  proceedings  cannot  be  taken  under  it  after  that  time. 

Judgment  of  Street,  J.,  affirmed. 

Appeal  by  W.  D.  McPherson  from  the  judgment  of 
Street,  J. 

McPherson  in  July,  1893,  recovered  a judgment  against 
F.  P.  Woodall  and  one  Pinel;  a writ  of  execution  against  lands 
was  issued  on  the  26th  of  July,  1893,  and  was  delivered  on  the 
same  day  to  the  sheriff  of  Toronto.  The  writ  was  regularly 
renewed  from  time  to  time  until  the  7th  of  July,  1902. 
Woodall  died  on  the  23rd  of  April,  1900,  leaving  a will,  and  on 
the  7th  of  July,  1902,  letters  of  administration  with  the  will 
annexed  were  granted  to  the  Union  Trust  Company.  On  that 
day  the  writ  of  execution  was  renewed  under  Rule  864  against 
them  as  administrators  of  Woodall’s  estate  without  any  amend- 
ment of  the  proceedings,  and  on  the  23rd  of  December,  1903, 
the  action  was  revived  as  against  them. 

At  the  time  of  the  issue  of  the  writ  of  execution  in  1893, 
Woodall  had,  as  heir-at-law  of  his  mother,  an  interest  in  some 
land  in  the  city  of  Toronto  subject  to  the  estate  by  the  curtesy 
of  his  father.  That  estate  came  to  an  end  by  the  father’s 
death  in  1900.  Woodall’s  interest  had  not  been  disposed  of 
before  his  death,  and  McPherson  claimed  a lien  upon  his  estate 
in  the  hands  of  his  administrators.  There  had  been  no  pay- 
ment or  acknowledgment.  The  estate  was  insolvent  and  the 
administrators  brought  the  question  up  by  originating  notice 
under  Rule  938,  and  on  the  19th  of  January,  1904,  an  order 
was  made  by  Street,  J.,  declaring  that  McPherson  had  no  lien. 

The  appeal  from  this  order  was  argued  before  a Divisional 
Court  [Meredith,  C.J.C.P.,  MacMahon,  and  Teetzel,  JJ.]  on 
the  9th  and  10th  of  February,  1904. 
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George  G.  Campbell,  for  the  appellant.  The  learned  Judge 
in  the  Court  below  followed  the  case  of  Neilv.  Almond  (1897), 
29  O.R.  63,  and  it  is  submitted  that  that  case  was  not  rightly 
decided  and  should  be  overruled.  A writ  of  execution  does  not 
come  within  sec.  23  of  the  Limitations  Act,  and  as  long  as  it  is 
regularly  renewed  it  remains  in  full  force.  The  fair  result  of 
Rule  872  and  of  sec.  9 of  the  Execution  Act  is  that  each 
renewal  is  a new  starting  point.  At  the  least  the  execution 
remains  in  force  as  long  as  the  judgment  upon  which  it  is 
founded  remains  in  force,  and  that  is  in  this  Province  twenty 
years:  Butler  McMicken  (1900),  32  O.R.  422;  Allison  v.  Breen 
(1900),  19  P.R.  119, 143;  Boice  v.  O’Loane  (1877),  3 A.R.  167.  A 
writ  of  execution  is  not  a “lien”  within  the  meaning  of  sec.  23 
of  the  Limitations  Act.  That  section  is  dealing  with  charges 
on  specific  lands,  known  to  the  persons  having  the  charges,  and 
capable  of  implied  release  by  laches  and  delay.  Nor  is  the 
renewal  of  the  writ  nor  the  enforcement  of  it  a “ proceeding  ” 
within  the  section.  “ Other  proceeding  ” means  something  in 
the  nature  of  an  action.  On  the  special  facts  of  this  case,  too, 
the  appellant  is  entitled  to  succeed.  The  writ  could  not  have 
been  enforced  until  the  determination  of  the  estate  by  the 
curtesy  and  the  statute  did  not  begin  to  run  till  that  time. 
Then,  too,  the  proceedings  by  revivor  were  sufficient  to  give 
the  appellant  a new  right:  McCullough  v.  SyJces  (1885),  11 
RR.  337. 

W.  W.  Vickers , for  opposing  creditors.  A writ  of  execution 
is  undoubtedly  a lien  and  comes  expressly  within  the  Act.  It 
must  be  enforced,  if  it  all,  within  ten  years  from  the  time  of 
its  issue,  or  at  the  furthest  within  ten  years  from  the  time  of 
the  acquisition  by  the  execution  debtor  of  an  interest  which 
can  be  sold  under  it.  The  reasoning  in  Neil  v.  Almond,  29 
O.R.  63,  is  unanswerable.  The  renewal  of  the  writ  does  not 
affect  the  question.  The  renewal  relates  back  to  the  time  of 
the  original  issue  and  is  not  a new  starting  point.  It  would  be 
most  unreasonable  to  hold  that  by  renewal  a general  lien  of  this 
kind  could  be  kept  in  force  in  perpetuity  while  a specific  charge 
would  be  barred  in  ten  years.  The  renewal  of  the  writ  in  this 
case  in  1902  was  not  made  regularly  and  the  lien  was  lost  then, 

H.  C.  Fowler,  for  the  administrators. 

19— VOL.  VIII.  O.L.R. 
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In  re 
Woodall. 

Meredith,  C.J. 


August  6.  Meredith,  C.  J.: — My  brother  Street  followed 
the  decision  of  my  late  brother  Ferguson,  in  Neil  v.  Almond, 
29  O.R.  63,  and  we  are  asked  on  this  appeal  to  over-rule  that 
case. 

The  question  for  determination  is  a difficult  one,  but  I have 
reached  the  conclusion  that  we  cannot  say  that  Neil  v.  Almond 
was  not  rightly  decided. 

The  reasoning  upon  which  the  judgment  in  that  case  was 
founded,  as  I understand  it,  is  that  the  judgment  debt  and  costs 
become  by  the  placing  of  a writ  of  execution  against  lands  in 
the  hands  of  the  sheriff,  a sum  of  money  secured  by  a lien  or 
otherwise  charged  upon  or  payable  out  of  the  lands  then  owned 
by  the  judgment  debtor  in  the  county  to  the  sheriff  of  which 
the  writ  is  directed,  within  the  meaning  of  sec.  23  of  the  Real 
Property  Limitations  Act,  R.S.O.  1897,  ch.  133  ; that,  although 
the  execution  has  been  kept  alive  by  regular  renewals  of  it,  the 
writ  cannot  be  enforced  after  the  expiration  of  ten  years  from 
the  time  it  was  placed  in  the  hands  of  the  sheriff  against  such 
lands,  unless  in  the  meantime  there  has  been  either  the  part 
payment  or  acknowledgment  mentioned  in  sec.  23  ; and  that  a 
proceeding  to  sell  the  land  is  a proceeding  brought  to  recover 
the  money  out  of  the  land,  within  the  meaning  of  the  section. 

It  was  argued  for  the  appellant  that  the  execution  was  kept 
alive  by  the  renewals  of  it,  so  that  it  continued  to  bind  the 
lands  of  the  execution  debtor,  and  to  warrant  the  taking  of 
proceedings  to  realize  by  sale,  after  the  expiration  of  ten  years, 
and  that  the  execution  might  be  kept  perpetually  alive  by 
successive  renewals  of  it,  or  that,  at  all  events,  it  might  be 
kept  alive  until  the  right  to  recover  upon  the  judgment  itself 
had  become  barred  by  the  operation  of  the  statute  of  limitation 
applicable  to  it,  i.e.,  twenty  years  from  its  recovery. 

It  was  not  disputed  by  the  respondents,  as  indeed  it  could 
not  be,  that  according  to  the  decisions  of  the  Courts  of  this  Pro- 
vince, the  remedy  upon  a judgment  by  action  or  scire  facias,  or 
by  the  proceedings  which  have  been  substituted  for  the  writ  of 
scire  facias,  is  not  barred  until  the  expiration  of  twenty  years 
from  the  recovery  of  the  judgment ; but  it  was  contended  that 
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the  lien  which  was  created  by  the  delivery  of  the  writ  of 
execution  to  the  sheriff  stood  in  no  different  position  from  a 
lien  created  by  the  execution  debtor  himself,  and  that  at  the 
expiry  of  ten  years  from  the  commencement  of  it  the  remedy 
for  its  enforcement  was  barred,  unless  there  had  been  either 
acknowledgment  or  part  payment. 

After  the  best  consideration  I have  been  able  to  give  to  the 
matter,  I have  come  to  the  conclusion  that  the  contention  of 
the  respondents  in  this  respect  is  well  founded,  and  unless,  there- 
fore, the  effect  of  the  renewals  was  to  give  a new  starting- 
point  for  the  running  of  the  statute,  at  the  time  of  each  re- 
newal, it  follows  that  the  last  renewal,  which  occurred  after 
the  expiration  of  ten  years  from  the  time  when  the  writ  was 
delivered  to  the  sheriff  for  execution,  was  ineffectual  to  keep 
alive  the  lien  upon  the  lands  of  the  execution  debtor  created  by 
that  delivery. 

If  the  appellant’s  contention  were  well  founded,  I see  no 
escape  from  the  conclusion  that  an  execution  against  lands 
issued  before  the  period  of  twenty  years  from  the  recovery  of 
the  judgment  had  run,  may  be  kept  alive  perpetually  by 
successive  renewals.  Such  a result  cannot,  I think,  have  been 
contemplated  by  the  Legislature,  and  it  seems  to  me  more 
reasonable  to  adopt  the  view,  that  when  the  remedy  upon  the 
judgment  becomes  barred  by  the  operation  of  the  Statute  of 
Limitations,  the  right  to  enforce  an  execution  then  current  is 
barred  also.  But  whether  or  not  that  is  the  correct  view  is 
immaterial,  as  far  as  the  question  which  was  determined  in 
Neil  v.  Almond  is  concerned,  viz , the  question  when  the  lien 
created  by  the  delivery  of  the  writ  to  the  sheriff*  for  execution 
became  barred. 

It  has  been  settled  by  the  decisions,  both  in  this  Province 
and  in  England,  that  the  Statute  of  Limitations  is  an  answer 
to  an  application  for  leave  to  issue  execution  on  a judgment 
whenever  it  would  be  a bar  to  an  action  or  proceeding  by 
scire  facias  founded  upon  it:  Caspar  v.  Keachie  (1877),  41 
U.C.R.  599  ; Jay  v.  Johnstone , [1893]  1 Q.B.  25,  189,  and  cases 
there  cited. 

It  is  true  that  Con.  Rule  872  in  terms  places  no  limit 
upon  the  right  of  an  execution  creditor  to  keep  alive  a writ 
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of  execution  by  renewing  it,  but  the  Rule  must,  I think,  be 
read  subject  to  the  provisions  of  sec.  23  of  the  Real  Property 
Limitation  Act ; and  if  that  be  so,  it  must  also,  I think,  be  read 
subject  to  the  provisions  of  the  Act  when  the  question  is  as  to 
the  right  of  the  execution  creditor  to  enforce  his  lien  against 
the  lands  which  are  bound  by  his  execution. 

This  view  of  the  law  works  no  hardship  upon  the  execution 
creditor,  for,  although  he  has  renewed  his  writ  from  time  to 
time,  he  has  otherwise  lain  by  and  has  taken  no  steps  to  make 
his  lien  effective  by  enforcing  it. 

It  may  be  that  rights  in  the  land  which  is  bound  by  such  a 
lien  have  been  acquired  by  innocent  purchasers,  who,  although 
they  may  have  had  the  means  of  discovering  by  search  in  the 
sheriff’s  office  that  the  writ  has  been  kept  alive,  may  have 
failed  to  do  so,  and  it  may  have  been  thought  more  just  that  an 
execution  creditor  who  had  so  lain  by  should  lose  his  lien  than 
that  the  lands  in  the  hands  of  an  innocent  purchaser  should 
remain  liable  to  satisfy  it. 

The  object  of  the  Legislature  was,  I think,  to  prevent,  after 
the  expiry  of  the  statutory  period  of  ten  years,  the  enforcement 
of  the  lien,  unless  in  the  meantime  there  had  been  either  part 
payment  or  acknowledgment,  and  to  give  effect  to  the  con- 
tention of  the  appellant  would,  as  it  appears  to  me,  be  to  add  to 
the  exceptions  which  are  to  be  found  in  sec.  23,  another,  to 
the  following  effect,  “ and  unless  in  the  meantime  where  the  lien 
has  been  created  by  the  placing  of  a writ  of  execution  against 
lands  in  the  hands  of  the  sheriff,  the  writ  has  been  kept  alive 
by  renewals  of  it,”  or  words  of  similar  import. 

It  may  also  be  pointed  out  that  according  to  the  provisions 
of  sec.  23,  the  ten  years  are  those  “ next  after  a present  right 
to  receive  the  same,”  i.e.,  the  money,  “ accrued  to  some  person 
capable  of  giving  a discharge  for  or  release  of  the  same,”  and 
how  it  can  be  said  that  the  renewal  of  the  writ  conferred  upon 
the  execution  creditor  a new  right  to  receive  the  amount  of  his 
judgment  and  costs,  I cannot  understand. 

It  is  true  that  a judgment  in  scire  facias  that  the  execution 
creditor  is  entitled  to  have  execution,  gives  a new  starting  point 
for  the  reckoning  of  the  statutory  period  : Farran  v.  Beresford 
(1843),  10  Cl.  & F.  319  ; Farrell  v.  Gleeson  (1844),  11  CL  & 
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F.  702  ; and  it  may  be  that  where  an  order  for  leave  to  issue 
execution  is  made  the  same  result  will  follow,  but  in  these 
cases  the  foundation  for  the  new  right  is  the  judicial  declara- 
tion of  it,  in  the  one  case  by  the  judgment  in  scire  facias,  and 
in  the  other  by  the  order  of  the  Court. 

No  such  foundation  exists  in  case  of  the  renewal  of  the 
writ,  which  is  the  act  not  of  the  Court  but  of  the  execution 
creditor. 

Stewart  v.  Rhodes,  [1900]  1 Ch.  386,  may  be  referred  to  as 
to  the  effect  of  an  order  for  leave  to  issue  execution. 

I have  assumed  that  the  lands  in  question  in  this  case  were 
owned  by  the  execution  debtor  at  the  time  the  writ  was  placed 
in  the  hands  of  the  sheriff,  or  at  all  events  for  more  than  ten 
years  before  the  last  renewal  was  effected.  If  this  be  not  so, 
the  case  may  be  spoken  to  again,  but  subject  to  this  the  appeal 
should,  in  my  opinion,  be  dismissed  with  costs. 


D.  C. 
1904 

In  he 
Woodall. 

Meredith,  C.J. 


MacMahon,  J.  : — The  question  we  are  called  upon  to  con- 
sider was  dealt  with  by  Mr.  Justice  Ferguson  in  Neil  v.  Almond, 
29  O.R.  63,  where  the  facts  were  not  unlike  those  in  the  present 
case.  In  that  case,  Almond  had,  on  the  29th  of  April,  1884, 
recovered  a judgment  against  James  Ellis  for  $182.68,  and  on 
the  same  day  writs  of  fieri  facias  against  goods  and  lands  were 
placed  in  the  hands  of  the  sheriff  to  be  executed.  The  fi. 
fa . against  lands  was  renewed  from  time  to  time  according  to 
law  up  to  the  time  when  Neil  brought  his  action. 

In  February,  1885,  Neil  purchased  from  James  Ellis  a farm 
in  the  county  of  Grey,  and  was  in  occupation  of  it  at  the  time 
he  brought  his  action.  The  conveyance  to  Neil  was  not  regis- 
tered until  February,  1891.  Neil  had  no  actual  notice  or 
knowledge  of  the  judgment  or  the  execution  against  lands  until 
January,  1896,  about  which  time  Almond  demanded  from  him 
payment  of  the  amount  of  the  judgment,  and  threatened  to 
proceed  to  sell  the  lands  under  the  execution. 

Neil  then  brought  his  action,  claiming  a declaration  that  the 
judgment  against  Ellis,  and  the  fi.  fa.  against  the  lands,  formed 
no  charge  or  lien  upon  the  lands,  and  an  injunction  restraining 
Almond  from  enforcing  the  judgment  against  the  lands. 

The  learned  Judge  held  (page  69)  that  the  action  threatened 
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D.  c-  by  Almond  to  enforce  the  execution  by  a sale  of  the  land  was 

1904  a “ proceeding ” to  recover  money  that  was  a lien  and  charge 

In  re  upon  and  payable  out  of  the  land,  within  the  meaning  of  sec. 

Woodall.  23  of  the  Limitations  Act,  and  granted  the  injunction. 

MacMahon,  j.  Mr.  Justice  Street,  in  the  present  case,  felt  himself  bound  by 
and  followed  rhe  decision  of  Mr.  Justice  Ferguson  in  Neil  v. 
Almond. 

Boice  v.  O’Loane,  3 A.R.  167,  decided  that  a judgment 
remained  in  force  for  twenty  years.  At  the  time  of  the  decision 
in  that  case,  the  Limitations  Act,  R.S.O.  1877,  ch.  108,  sec.  23, 
was  in  force,  which  provided  that  “ No  action  or  suit  or  other 
proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,”  etc.  However, 
in  order  to  put  an  end  to  all  controversy,  when  the  revision  of 
the  statutes  took  place  in  1887,  the  word  “ judgment  ” was  left 
out  of  the  Act  (R.S.O.,  1887,  ch.  Ill,  sec.  23),  and  the  section, 
as  so  revised,  is  continued  in  R.S.O.  1897,  ch.  133,  sec.  23,  which 
provides  that  “ No  action  or  other  proceeding  shall  be  brought 
to  recover  out  of  any  land  or  rent  any  sum  of  money  secured 
by  any  mortgage  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  such  land  or  rent,  . . . but  within  ten  years  next 

after  a present  right  to  receive  the  same  accrued  to  some  person 
capable  of  giving  a discharge  for,  or  release  of  the  same,  unless 
in  the  meantime  some  part  of  the  principal  money,  or  some 
interest  thereon,  has  been  paid,”  etc. 

Mason  v.  Johnston  (1893),  20  A.R.  412;  Allison  v.  Breen, 
19  P.R.  119,  143  ; McMahon  v.  Spencer  (1886),  13  A.R.  430, 
434,  followed  Boice  v.  O'Loane,  in  holding  that  a judgment 
remains  in  force  for  twenty  years. 

In  Hood  Barrs  v.  Cathcart,  [1894]  3 Ch.  376,  it  was  held 
that  the  words  “ action  or  proceeding  instituted  ” in  the  second 
section  of  the  English  Married  Women’s  Property  Act,  1893, 
mean  some  action  or  proceeding  in  the  nature  of  an  action 
initiated  by  a married  woman. 

Lindley,  L.  J.,  said  : “ It  appears  to  me  that  the  word  ‘ insti- 
tuted ’ is  an  important  one,  and  that  the  expression  ‘ proceeding 
instituted  ’ means  some  action  in  which  a married  woman  is 
the  actor,  in  the  sense  of  having  started  it.”  And  Davey,  L.J., 
said  : “ Now,  I take  it  that  the  words  ‘ action  or  proceeding  ’ 
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must  mean  some  action,  or  some  proceeding  in  the  nature  of  an 
action ; that  is  to  say  a proceeding  in  which  a Us  is  initiated  ; 
and  it  appears  to  me  that  ‘ instituted’  would  be  an  inapt  word  for 
any  such  proceeding  as  has  been  suggested  by  Mr.  Hopkinson.  I 
have  never  myself  heard  of  an  appeal  being  ‘ instituted  ’ and  I 
do  not  suppose  any  one  ever  heard  of  such  an  expression  being 
applied  to  an  appeal ; whereas  ‘ instituted  ’ is  an  apt  word  for 
the  commencement  of  a suit.” 

This  was  approved  of  in  Hood  Barrs  v.  Heriot,  [1897]  A.C. 
177.  Lord  Herschell,  referring  to  the  construction  put  upon 
the  section  by  the  Court  of  Appeal,  in  Hood  Barrs  v.  Cathcart, 
said  : “ In  my  opinion  that  construction  is  a sound  one,  and  it 
is  the  only  one  which  it  is  possible  to  put  upon  the  section,  even 
though  one  might  not  have  been  unwilling,  if  it  were  possible, 
to  embrace  other  cases  within  the  clause.” 

I regard  the  word  “ brought  ” taken  in  connection  with  the 
words  “ no  action  or  other  proceeding  ” in  sec.  23,  as  being 
as  important  and  having  the  same  meaning  as  the  word  “ insti- 
tuted ” in  the  Act  which  called  for  interpretation  in  the  Hood 
Barrs  case.  And  I consider  the  word  “ brought  ” when 
applied  to  the  issuing  of  a writ  of  execution  is  as  inapt  as  the 
word  “ instituted  ” when  applied  to  an  appeal. 

Under  the  English  Judicature  Act,  1873,  sec.  89,  which  reads  : 

“ Every  inferior  Court  . . . shall,  as  regards  all  causes  of 

action  within  its  jurisdiction  . . . have  power  to  grant  and 

shall  grant  in  any  proceeding  before  such  Court,  such  relief, 
redress  or  remedy,”  etc.,  it  was  held  that  “ any  proceeding  ” was 
equivalent  to  “ any  action,”  and  did  not  mean  “ any  step  in  an 
action”:  Pryor  v.  City  Offices  Co.  ( 1883),  10  Q.B.D.  504. 

It  was,  however,  held  in  Casper  v.  Keachie,  41  U.C.R.  599, 
that  a writ  of  revivor  or  a suggestion  entered  on  the  roll  was 
a “ proceeding  brought  ” within  the  meaning  of  what  is  now  ♦ 
sec.  23  of  the  Limitations  Act.  That  case  was  approved  of  and 
followed  by  Mr.  Justice  Ferguson  in  Neil  v.  Almond , 29  O.R. 
63,  and  I must  be  governed  by  the  decisions  in  those  cases. 

A judgment,  although 'it  remains  in  force  for  twenty  years, 
is  not  itself  a lien  on  the  lands  of  the  judgment  debtor.  But 
when  an  execution  is  issue'd  and  placed  in  the  sheriff’s  hands, 
the  amount  due  on  the  execution  becomes  “ charged  upon  or 
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payable  out  of  the  land,”  so  that  the  owner  can  only  convey 
subject  to  the  lien  or  charge. 

Then  does  the  renewing  of  the  execution  from  time  to  time 
constitute  a new  commencement  of  the  charge  or  lien  ? Rule 
872  says : “ A writ  so  renewed  shall  have  effect  and  be  entitled 
to  priority  according  to  the  time  of  the  original  delivery  thereof.” 
And  in  Neil  v.  Almond  the  effect  of  this  rule  was  said  to  be 
that  when  the  lien  or  charge  was  created  by  the  placing  of  the 
writ  in  the  sheriff’s  hands,  the  same  charge  or  lien  was  continued 
by  the  successive  renewals  of  the  writ,  which  did  not  constitute 
a new  commencement  of  the  charge  or  lien.  That  must  be  so, 
for  to  hold  that  a new  commencement  of  the  charge  or  lien 
was  created  by  the  renewal,  would  be  repugnant  to  ihe  rule 
which  gives  the  writ  priority  according  to  the  original  delivery 
thereof  to  the  sheriff. 

It  must  be  held  that  the  appellant  had  no  lien  or  charge  on 
the  estate  of  Frederick  Peter  Woodall,  and  his  appeal  must 
therefore  be  dismissed. 


Teetzel,  J. : — I agree. 


R.  s.  c. 


* 
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[DIVISIONAL  COURT.] 

Re  Grant  and  Robertson. 


d.  c. 

1904 

June  27. 


Landlord  and  Tenant — Overliolding  Tenants  Act — Negotiation  for  New  Tenancy 
— Failure  to  Agree — Tenancy  at  Will — Notice  to  Quit — Demand  of  Pos- 
session— Jurisdiction  of  County  Court  Judge. 

Upon  a review  of  proceedings  taken  under  the  Overholding  Tenants  Act, 
R.S.O.  1897,  ch.  171 

Held , that  the  evidence  sustained  the  finding  of  the  County  Court  Judge  that 
no  complete  agreement  for  a new  lease  was  ever  made,  but  that  the  tenant 
held  over  expecting  that  an  agreement  would  be  arrived  at. 

The  tenant,  overholding  after  the  1st  March,  did  so  with  the  consent  of  the 
landlord  pending  negotiations.  When  the  negotiations  came  to  an  end,  the 
landlord,  on  the  19th  March,  served  a notice  requiring  the  tenant  to  give 
up  possession  on  the  23rd  March.  Upon  the  tenant’s  failure  to  give  up 
possession  on  that  day,  the  landlord  took  proceedings  under  the  Act  without 
any  further  demand  of  possession  : — 

Held , that  the  tenant  was,  after  the  1st  March,  a tenant  at  will ; the  notice  had 
the  effect  of  extending  his  right  of  occupation  till  the  23rd  March  ; and  a 
demand  of  possession  after  that  date  was  necessary  to  give  the  county 
court  Judge  jurisdiction  under  sec.  3 of  the  Act. 

Application  by  one  Robertson,  as  tenant,  to  set  aside  an 
order  made  by  the  Judge  of  the  county  court  of  Stormont, 
Dundas,  and  Glengarry,  for  the  issue  of  a writ  for  the  delivery 
of  possession  of  certain  lands  to  one  Grant,  as  landlord,  pur- 
suant to  the  Overholding  Tenants  Act,  R.S.O.  1897,  ch.  171.* 
The  proceedings  upon  which  the  order  was  founded  were 
certified  by  the  Judge  and  sent  up  to  the  High  Court.  The 
facts  are  stated  in  the  judgments. 

The  motion  was  heard  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  Street  and  Britton,  JJ.,  on  the  30th 
May,  1904. 

*By  sec.  3(1)  : — In  case  a tenant,  after  his  lease  or  right  of  occupation, 
whether  created  by  writing  or  by  verbal  agreement,  has  expired,  or  been 
determined,  either  by  the  landlord  or  by  the  tenant,  by  a notice  to  quit  or 
notice  pursuant  to  a proviso  in  any  lease  or  agreement  in  that  behalf,  or  has 
been  determined  by  any  other  act  whereby  a tenancy  or  right  of  occupancy 
may  be  determined  or  put  an  end  to,  wrongfully  refuses,  upon  demand  made  in 
writing,  to  go  out  of  possession  of  the  land  demised  to  him,  or  which  he  has 
been  permitted  to  occupy,  his  landlord  . . may  apply  upon  affidavit  to  the 

Judge  of  the  county  court  of  the  county  . . in  which  the  land  lies  . . 

to  make  an  inquiry  as  is  hereinafter  provided  for. 
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A.  B.  Aylesworth,  K.C.,  for  the  applicant,  Robertson. 

W.  E.  Middleton , for  Grant,  the  landlord. 

June  27.  Street,  J. : — Robertson  entered  into  possession  of 
the  land  in  question  as  tenant  to  Grant  under  an  informal  lease 
in  writing,  drawn  by  Grant’s  daughter,  for  a term  of  one  year, 
which  expired  on  the  1st  March,  1904.  Negotiations  for  a 
renewal  of  the  term  for  a further  period  of  one  year  began  in 
November,  1903,  atid  were  continued  during  the  following 
spring.  A new  memorandum  was  drawn  by  Grant’s  daughter 
some  time  before  the  1st  March,  1904,  and  was  discussed  by 
Grant  and  Robertson,  and  various  pencil  alterations  made  in  it, 
but  it  was  not  signed,  and  it  was  understood  that  it  should  be 
redrawn  and  when  redrawn  should  be  signed.  It  was  accord- 
ingly redrawn  by  Grant’s  daughter,  and  the  parties  met  on  the 
24th  March  to  discuss  its  terms,  and,  if  agreed  to,  to  sign  it.  A 
dispute  arose  between  them  as  to  the  extent  of  the  use  to  be 
made  by  the  tenant  of  a pair  of  horses  belonging  to  the 
landlord,  which  were  left  on  the  farm,  which  was  one  of  the 
clauses  in  the  agreement.  They  could  not  agree  as  to  this 
clause,  and  Robertson  refused  to  sign  the  lease,  whereupon  these 
proceedings  were  taken ; he  had  remained  in  possession  after 
the  1st  March  on  the  expectation  of  both  parties  that  the  lease 
would  be  signed. 

The  provision  with  regard  to  the  horses,  upon  which  the 
bargain  finally  went  off,  was  in  both  drafts  of  the  proposed  new 
lease,  but  was  not  in  the  original  lease. 

The  learned  Judge  held  that  the  case  was  clearly  within  the 
Act,  and  that  the  tenant  was  wrongfully  holding  against  the 
right  of  the  landlord. 

The  tenant  contended  that  an  agreement  had  been  made 
between  the  parties,  verbally,  before  the  1st  March,  1904,  under 
which  the  tenant  continued  to  hold  after  that  date.  The 
learned  Judge  held  that  no  completed  agreement  was  ever 
arrived  at,  but  that  the  tenant  held  over  expecting  that  an 
agreement  would  be  made.  In  my  opinion,  the  evidence  sustains 
this  view.  It  is  clear  from  what  took  place  at  the  final  inter- 
view that  the  parties  were  never  at  one  with  regard  to  the 
tenant’s  right  to  use  the  horses  ; and  it  was,  further,  a part  of 


VIII.] 


ONTARIO  LAW  REPORTS. 


299 


their  agreement  that  its  terms  should  be  put  in  writing.  When 
they  sat  down  finally  to  find  out  what  their  agreement  was, 
they  found  that  they  had  never  agreed  at  all. 

But,  as  my  brother  Britton  points  out  in  his  judgment, 
there  is  a question  of  jurisdiction  which,  I agree  with  him, 
must  be  decided  in  the  tenant’s  favour.  The  tenant,  overhold- 
ing after  the  1st  March,  did  so  with  the  consent  of  the  landlord 
pending  the  negotiations,  and  was  a tenant  at  will.  When  the 
negotiations  came  to  an  end,  the  landlord,  on  the  19th  March, 
served  a notice  requiring  the  tenant  to  give  up  possession  at  a 
future  day,  that  is  to  say,  on  the  23rd  March.  This  notice  had 
the  effect  of  extending  the  tenant’s  right  of  occupation  until  the 
23rd  March.  Upon  the  tenant’s  failure  to  give  up  posses- 
sion on  the  day  named,  the  landlord  took  proceedings  under 
the  Overholding  Tenants  Act,  without  any  further  demand  of 
possession.  I agree  with  my  brother  Britton’s  view,  upon  this 
state  of  facts,  that  the  case  is  not  brought  within  sec.  3 of  the 
Act,  for  the  landlord  did  not,  after  the  tenant’s  right  of  occu- 
pation had  expired,  make  a demand  of  possession. 

In  my  opinion,  the  application  must  be  granted,  upon  this 
ground,  with  costs,  and  a writ  should  issue  to  the  sheriff*  to 
restore  the  tenant  to  his  possession,  without  prejudice  to  such 
other  proceedings  as  the  landlord  may  be  advised  to  take  to 
recover  possession. 

Britton,  J.  : — This  application  by  Grant,  as  landlord,  seems 
to  have  been  determined  by  the  learned  county  court  Judge 
upon  the  question  of  fact  as  to  whether  or  not  any  final  agree- 
ment was  reached  that  the  defendant  should  remain  for  another 
year  after  the  1st  March,  1904.  The  Judge  found  that  there 
was  only  negotiation,  and  no  conclusion  reached  — that  the 
parties  were  never  ad  idem — and  so  no  renewal  writing  was 
signed.  Upon  the  question  of  fact,  although  there  is  a good 
deal  to  be  said  in  favour  of  a contrary  view,  I would  not  be 
disposed  to  interfere. 

There  are,  however,  matters  to  be  considered  in  determining 
the  question  of  jurisdiction  in  the  county  Judge  to  proceed 
summarily. 


D.  C. 
1904 

Re  Grant 
and 

Robertson. 
Street.  J. 


300 

ONTARIO  LAW  REPORTS.  [vol. 

D.  C. 
1904 

1.  Is  the  instrument  which  is  not  dated,  but  which  was  for 
the  year  from  the  1st  March,  1903,  to  the  1st  March,  1904,  a lease 

Re  Grant 
and 

Robertson. 

of  land  at  all,  or  is  it  only  a lease  of  chattels  with  a working 
agreement  in  regard  to  some  land  of  Grant’s  ? No  land  is 

Britton,  J. 

described.  The  wording  of  this  agreement  is,  that  Grant  has 
leased  to  Robertson  “his  farm  stock  and  farm  implements.” 
The  comma  after  “ farm,”  where  first  used,  indeed  the  whole 
punctuation,  is,  in  my  opinion,  an  afterthought,  as  the  duplicate 
with  the  papers  apparently  produced  by  Robertson  is  not 
punctuated  at  all.  Then  on  p.  2 of  this  agreement,  in  the  part 
relating  to  payment  for  hogs,  SI 5 was  to  be  paid  in  November^ 
1904,  if  Grant  should  prefer.  It  is  true  that  the  agreement 
must  be  held  to  be  in  regard  to  working  Grant’s  land,  or  part  of 
it,  and  it  may  be  that  Robertson  must  be  considered  an 
“occupant”  within  the  meaning  of  the  Overholding  Tenants 
Act,  R.S.O.  1897,  ch.  171,  sec.  2. 

2.  The  learned  county  Judge  held  that  Robertson,  on  the 
expiration  of  the  written  lease,  became  tenant  at  will,  and  that 
it  was  the  tenant’s  duty  to  deliver  up  possession  to  his  landlord 
as  demanded.  The  demand,  if  it  can  be  called  a demand,  was  a 
notice  to  quit  dated  and  served  on  the  19th  March,  1904> 
requiring  Robertson  to  quit  and  deliver  up  possession  on  or 
before  the  23rd  March.  This  is  addressed  to  Robertson  or 
“ whom  it  may  concern,”  and  certainly  is  not  a formal  demand. 
This  notice  to  quit  does  refer  to  Robertson  as  “ overholding,’’ 
but,  if  Robertson  was  tenant  at  will,  the  will  of  the  landlord 
was  expressed  by  allowing  Robertson  to  remain  until  the  23rd 
March. 

In  order  to  give  jurisdiction  to  the  county  Judge  there  must 
be  demand  of  possession  and  wrongful  refusal  to  go  out  of 
possession  after  the  tenancy  has  expired  or  been  determined. 

After  the  1st  March,  upon  the  Judge’s  finding,  the  tenancy 
having  expired,  Grant  could  have  served  a demand  of  possession 
in  writing.  He  did  not  do  so.  He  did  serve  notice  to  quit  on 
the  23rd ; and,  as  Robertson  did  not  go  out  then,  Grant  placed 
himself  in  the  position  of  being  obliged  to  give  a demand  of 
possession,  in  writing,  after  that  day  before  he  could  ask  the 
county  Judge  to  proceed  summarily. 

The  demand  dated  the  23rd  March  is  not  for  land,  but  for 
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rent  and  for  balance  of  account  up  to  the  23rd  March ; and  in 
that  demand  the  rent  asked  for  is  rent  for  farm  stock  and 
implements. 

As  the  omission  is  of  something  necessary  to  be  done  in 
order  to  give  jurisdiction,  the  point  cannot  be  considered  in  any 
sense  technical. 

I think  the  motion  should  be  granted  with  costs  and  the 
proceedings  set  aside  with  costs. 

As  the  season  is  now  so  far  advanced,  it  may  be  of  no  benefit 
to  Robertson,  and  of  injury  to  Grant,  to  order  a writ  to  the 
sheriff  commanding  him  to  restore  the  tenant  to  his  possession ; 
but  this  order  must  go,  if  Robertson  desires  it,  to  permit  the 
rights  of  the  parties  to  be  determined  in  the  ordinary  wTay ; 
this  order  without  prejudice  to  any  action  Grant  may  take  in 
any  way  in  prosecution  of  his  rights. 

Having  regard  to  the  decision,  apart  from  the  point  on 
which  the  application  is  allowed,  the  parties  may  well  consider 
whether  any  good  can  ultimately  result  from  the  issue  or 
execution  of  a writ  for  restoration  of  possession. 

Falconbridge,  C.J.,  concurred. 

T.  T.  R. 


D.  C. 
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[STREET,  J.] 

Weber  et  al.  y.  Town  of  Berlin. 

Nuisance — Injury  to  Farm  by  Sewage — Liability  of  Municipal  Corporation — 
Fouling  Natural  Stream — Damages. 

The  defendants,  a municipal  corporation,  were  held  liable  to  the  plaintiffs  for 
damages  sustained  by  reason  of  sewage  matter  brought  upon  the  plaintiffs’ 
land  by  a creek  which  received  the  outflow  from  a sewage  farm  operated  by 
the  defendants,  and  also  for  anthrax  germs  brought  upon  the  plaintiffs’ 
land  by  reason  of  the  defendants’  sewage  system.  The  defendants,  though 
authorized  by  the  Municipal  Act  to  undertake  and  carry  out  the  works,  were 
not  authorized  to  do  so  in  such  a way  as  to  cause  a nuisance  or  to  injure 
other  persons.  Having  given  leave  to  the  tanneries,  from  which  the  anthrax 
germs  came,  to.  connect  their  system  of  sewers,  the  defendants  were  re- 
sponsible for  the  result.  Although  they  had  forbidden  the  throw- 
ing of  the  refuse  from  which  the  germs  were  believed  to  come,  into  the 
sewer,  they  were  not  relieved  from  liability,  because  they  had  the  power, 
and  had  not  exercised  it,  of  enforcing  the  prohibition  by  stopping  the 
connection. 

The  elements  of  damage  in  such  a case  considered.  Damages  assessed  for  the 
loss  of  an  animal  which  died  from  anthrax,  for  the  value  of  lands  rendered 
worthless  by  anthrax,  and  interest  thereon,  for  permanent  impairment  of  the 
value  of  other  lands,  for  the  value  of  additional  fencing  to  keep  cattle  from 
the  infected  water,  for  the  loss  of  pasture,  and  for  pollution  of  the  air  in  and 
about  a dwelling-house.  The  acts  of  the  defendants  having  had  the  natural 
effect  of  giving  rise  to  an  apprehension  which  had  destroyed  the  value  of 
the  plaintiffs’  property,  the  defendants  were  held  liable  to  make  the 
loss  good. 


This  was  an  appeal  by  the  defendants,  the  corporation  of 
the  town  of  Berlin,  against  a report  and  findings  of  the  Judge 
of  the  county  court  of  Waterloo,  sitting  as  a special  referee, 
under  a judgment  pronounced  by  Meredith,  J.,  at  the  trial,  by 
which  he  granted  an  injunction  to  restrain  a nuisance  committed 
by  the  defendants,  and  referred  it  to  the  special  referee  to 
inquire  and  report  as  to  the  damage  sustained  by  the  plaintiffs. 
The  referee  found  that  a heifer  of  the  plaintiffs’  worth  $50  had 
died  of  anthrax  brought  down  to  the  plaintiffs’  farm  from  a 
sewer  of  the  defendants ; and  he  assessed  the  plaintiffs’  damages 
arising  from  the  pollution  of  the  water  of  Snyder’s  creek 
running  through  their  farm,  into  which  the  defendants’  sewer 
emptied  and  the  air  in  and  about  the  plaintiffs’  lands  and 
dwelling  houses,  and  for  depreciation  caused  to  the  value  of 
65  3-10  acres  of  the  plaintiffs’  land  by  the  acts  and  neglect  of 
the  defendants,  at  $2,350,  including  the  value  of  the  heifer. 

The  defendants  appealed  from  this  report,  on  the  ground 
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that  they  were  not  shewn  to  be  liable;  the  plaintiffs  cross- 
appealed,  upon  the  ground  that  other  portions  of  the  plaintiffs’ 
land  had  been  depreciated  in  value  by  the  defendants’  acts,  and 
compensation  had  been  limited  to  the  65  3-10  acres  only  and  as 
to  that  and  as  to  the  whole  it  was  insufficient. 

Both  appeals  were  argued  before  Street,  J.,  in  Court,  on 
the  11th  April,  1904. 

A.  B.  Aylesworth,  K.C.,  and  G.  A.  Moss,  for  the  defendants. 

W.  R.  Riddell.  K.C.,  and  C.  P.  Smith,  for  the  plaintiffs. 

June  22.  Street,  J.  : — The  plaintiffs  are  the  owners  of 
337  acres  of  land  in  the  township  of  Waterloo,  through  which  a 
natural  stream  known  as  Snyder’s  creek  runs.  Between  40  and 
50  acres  of  the  plaintiffs’  land  are  flats  lying  along  the  edge  of 
the  creek  and  are  flooded  at  times  during  high  water  and 
freshets,  but  are  suitable  for  pasture.  The  stream  in  question 
was  at  one  time  excellent  water  for  the  purposes  of  the  farm, 
but  it  has  become  polluted  by  the  sewage  and  refuse  brought 
down  it  by  the  connections  made  for  carrying  off  the  sewage  of 
the  town  of  Berlin. 

In  August,  1 891,  the  defendants  passed  a by-law,  No.  450, 
to  provide  a sewage  farm  and  outfall  sewer,  and  since  the  works 
provided  by  this  by-law  have  been  in  operation  the  waters  of 
the  creek  have  received  the  outflow  from  the  sewage  farm. 
The  sewage  farm  itself  is  not  of  sufficient  capacity  to  absorb 
or  neutralize  the  offensive  matter  from  the  sewers  of  Berlin,  and 
the  result  is  that  the  outflow  from  the  farm  retains  much  of  it, 
and  it  is  deposited  upon  the  lands  lying  along  the  creek  below 
the  farm,  including  those  of  the  plaintiffs. 

Several  tanneries  in  Berlin  are  shewn  to  send  their  refuse, 
consisting  of  hair  and  scrapings  of  flesh  and  hides,  down  their 
drains,  which  are  connected  with  the  town  sewer,  and  some  of 
this  refuse  is  carried  down  to  the  stream  in  question,  with 
which  the  sewers  ultimately  connect,  and  is  deposited  at  high 
water  upon  the  flats  of  the  plaintiffs’  land.  The  anthrax 
bacillus  is  found  in  the  hides  used  in  these  tanneries,  and  is 
almost  indestructible  by  time,  or  by  anything  but  burning.  If 
deposited  upon  pasture  land  it  is  apt  to  be  taken  up  with  the 
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grass  into  the  stomachs  of  grazing  animals,  and  if  hay  is  made 
of  the  grass  it  may  be  found  in  the  hay,  and  in  either  event 
causes  the  death  of  the  animal  feeding  upon  the  grass  or  hay. 
The  bacillus  itself  was  found  to  exist  in  the  deposits  upon  the 
farm  in  question,  and  a heifer,  which  had  never  been  off  the 
farm,  and  had  never  eaten  hay  brought  from  any  other  farm, 
was  shewn  to  have  died  from  anthrax  in  the  year  1901. 

Before  the  sewage  farm  was  established,  the  refuse  and 
drainage  from  the  tanneries  was  allowed  to  pass  into  a stream 
connecting  with  Snyder’s  creek,  and  polluted  the  water  of  that 
creek  to  a certain  extent,  though  much  less  than  at  present. 

The  tanneries  in  Berlin  which  discharge  into  the  defendants’ 
sewers  have  made  their  connections  with  the  sewers  by  the 
leave  of  the  defendants,  and  the  fact  that  their  scrapings  and 
refuse  are  discharged  into  the  sewers  has  been  known  to  the 
defendants  for  many  years.  By  the  5th  paragraph  of  the 
defendants’  by-law  No.  456,  passed  in  November,  1891,  it  is 
provided  that  “ no  person  . . shall  . . deposit  in  any 

sewer  receptacle  connected  with  the  sewer  system  any  garbage, 
offal,  . . or  any  other  matter  or  thing  except  foeces,  urine, 

closet  paper,  liquid  house  slops,  and  such  roof-water  as  the 
sewage  committee  may  from  time  to  time  think  proper ; ” and 
by  the  6th  paragraph  “ the  engineer  or  sewage  committee  shall 
have  the  power  to  stop  and  prevent  from  discharging  into  the 
sewer  system  any  private  sewer  or  drain  through  which 
substances  are  discharged  which  are  liable  to  injure  the  sewers 
or  obstruct  the  flow  of  the  sewage.” 

The  defendants  contend  that  they  are  not  in  any  event 
liable  for  the  consequences  of  the  deposit  in  the  sewers  of  the 
town  by  the  tanneries  of  improper  substances  Such  as  the  hair 
and  scrapings  of  hides,  because  the  sewers  are  not  intended  for 
such  purposes,  and  because  both  by  the  by-law  No.  456  above 
mentioned  and  by  the  general  public  health  by-law  in  force  in 
the  municipality,  sec.  4,  found  at  p.  3072  of  the  R.S.O.  1897, 
the  deposit  of  such  substances  in  any  sewer  is  forbidden.  It  is 
not  disputed  that  they  are  liable  for  any  damage  caused  to  the 
plaintiffs  for  their  pollution  of  the  stream  and  of  the  air  by 
means  of  the  ordinary  sewage  ; but  they  dispute  their  liability 
for  damage  caused  by  the  anthrax,  because,  according  to  the 
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evidence,  that  is  not  contained  in  the  ordinary  sewage  but  only  street,  J. 
in  the  scrapings  and  hair  from  the  tanneries.  1904 

In  my  opinion,  the  defendants  are  liable  to  the  plaintiffs,  Weber 
under  the  circumstances,  for  the  damage  sustained  by  the  Tq^  ^ 
plaintiffs  by  reason  not  only  of  the  sewage  matter  but  also  for  Berlin. 
the  anthrax  germs  brought  down  upon  the  plaintiffs’  land  by 
reason  of  their  sewage  system.  They  are  authorized  by  the 


Municipal  Act  to  undertake  and  carry  out  the  work  in  question, 
but  they  are  not  authorized  to  do  it  in  such  a way  as  to  cause  a 
nuisance  or  to  injure  other  persons.  They  have  by  means  of 
the  works  constructed  under  their  by-law  carried  their  sewage 
and  the  anthrax  germs  directly  to  the  plaintiffs’  land,  and, 
having  given  leave  to  the  tanneries  from  which  these  germs 
come  to  connect  with  their  system  of  sewers,  they  are  respon- 
sible for  the  result.  It  is  true  they  have  forbidden  the  throwing 
of  the  refuse,  from  which  the  germs  are  believed  to  come,  into 
the  sewers,  but  they  have  not  exercised  the  power  they  reserved 
to  themselves  of  enforcing  this  prohibition  by  stopping  the 
connection.  The  defendants  themselves  have  constructed  this 
sewer  system  through  their  own  land  and  have  by  means  of  it 
brought  these  injurious  substances  directly  to  the  plaintiffs’ 
land.  A private  person  would  undoubtedly  be  liable  under 
similar  circumstances,  and  I can  find  no  good  reason  for 
distinguishing  the  liability  of  the  defendants  from  that  of  a 
private  person  : Attorney -General  v.  Council  of  Borough  of 
Birmingham  (1858),  4 K.  & J.  528 ; Van  Egmond  v.  Town  of 
Seaforth  (1884),  6 O.R.  599  ; Close  v.  Town  of  Woodstock  (1892), 
23  O.R.  99  ; Charles  v.  Finchley  Local  Board  (1883),  23  Ch.  D. 
767.  The  last  mentioned  case  is  criticized  and  not  followed  in 
Brown  v.  Dunstable  Corporation , [1899]  2 Ch.  378,  and 
Attorney -General  v.  Clerkenwell  Vestry,  [1891]  3 Ch.  527,  534, 
but  an  examination  of  the  case  and  of  the  reasons  given  for  the 
criticisms  shews  that  the  case  would  have  been  followed  had 
the  conditions  which  exist  in  the  present  case  been  present 
there. 

There  is  here  no  absolute  right  on  the  part  of  the  tanneries 
to  connect  with  the  main  sewers  and  to  retain  their  connection ; 
their  connection  is  only  to  be  made  with  the  consent  of  the 
engineer,  etc.,  and  when  made  is  subject  to  good  behaviour  and 
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may  be  cut  off  under  the  express  terms  of  the  by-law  if  they 
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The  remedy  is  in  the  hands  of  the  defendants  themselves  to 
prevent  the  tanneries  from  continuing  to  cast  their  refuse  into 
the  sewers,  and  they  are  not  thrown  upon  the  remedy  of  action, 
as  was  the  case  in  Attorney -General  v.  Dorking  Guardians 
of  Poor  (1882),  20  Ch.  D.  595. 

That  this  is  the  view  of  the  law  taken  by  the  parties  them- 
selves is  shewn  by  the  form  of  the  consent  judgment  entered  at 
the  trial,  by  the  terms  of  which  the  defendants  are  for  the 
future  restrained  not  only  from  causing  but  from  permitting 
the  further  contamination  of  the  stream  and  the  air  by  filth, 
sewage,  animal  or  mineral  refuse,  or  other  noxious  or  foul 
matters  discharged  from  their  sewers  and  sewage  farm. 

The  remaining  questions  are  as  to  the  damages,  and  in 
considering  them  it  would  certainly  have  been  more  satisfactory 
to  have  had  from  the  learned  referee  a statement  shewing  the 
manner  in  which  he  has  arrived  at  them. 

The  judgment  gives  to  the  plaintiffs  an  injunction  against  a 
repetition  of  the  acts,  not  to  be  in  force  for  a year  from  the  17th 
March,  1903,  and  a reference  as  to  damages.  The  referee  has 
given  the  plaintiffs  $50  for  the  loss  of  the  heifer  and  $2,300  for 
the  pollution  of  the  water  of  the  stream  and  the  air  in  and 
about  the  plaintiffs’  land  and  dwelling  houses  and  for  deprecia- 
tion in  the  value  of  the  65  3-10  acres.  He  explains  that  this 
depreciation  is  caused  by  the  smell,  the  state  and  condition  of 
the  creek,  the  development  of  anthrax,  and  the  consequent  ill 
repute  of  the  land,  which  has  seriously  affected  its  value  and 
will  continue  to  do  so  for  an  indefinite  time. 

After  carefully  considering  the  evidence  upon  the  question 
of  damages,  I think  I should  arrive  at  the  amount  as  follows : — 

For  the  heifer $ 50 

16  acres  of  flats  infected  with  anthrax,  abso- 
lutely worthless  in  the  present  and  future  so 

far  as  can  be  foreseen 1,600 

Three  years’  interest  on  the  value  of  this  land 
from  the  time  it  was  rendered  worthless  to 
the  time  at  which  the  plaintiffs’  damages 
are  recovered 240 

i ONTARIO  LAW  REPORTS. 

Permanent  impairment  to  value  of  13  acres  of 
cedar  swamp  and  pasture  mentioned  in  12th 
paragraph  of  the  judgment  of  the  referee  300 
Allowance  for  additional  fencing  required  to 

fence  cattle  off  from  the  infected  water.  ...  60 

Loss  of  three  years’  pasture  of  the  13  acres.  . 100 

Damages  caused  to  one  of  the  plaintiffs  by  the 
fact  that  the  defendants  have  for  several 
years  past  polluted  the  air  in  and  about  his 
house,  sensibly  interfering  with  his  comfort, 
health,  and  enjoyment  and  that  of  his 


family 500 

Total $2,850 


I do  not  think  I can  find  in  the  evidence  sufficient  ground 
for  holding  that  the  learned  referee  has  erred  in  holding  that 
the  plaintiffs’  farms  lying  to  the  east  of  his  homestead  have 
depreciated  in  value  by  reason  of  the  defendants’  acts,  although 
no  doubt  the  occupants  of  those  farms  have  suffered  the  sensible 
loss  of  comfort  and  health  caused  by  the  pollution  of  the  air 
common  to  all  the  dwellers  in  the  neighbourhood  of  the  sewage 
farm. 

I do  not  think  the  damages  should  be  assessed  to  the  plain- 
tiffs upon  a niggardly  scale.  Their  property  before  the 
trespasses  committed  upon  it  by  the  defendants  was  a 
comfortable  and  valuable  farm  watered  by  a clear  stream  of 
water  which  the  refuse  from  the  town  had  not  seriously  inter- 
fered with.  The  result  of  the  negligence  of  the  defendants  in 
discharging  their  filth  upon  them  and  poisoning  the  air  in 
which  they  live  has  been  to  inoculate  their  flat  land  with  a germ 
which  has  depreciated  the  value  of  their  homestead  and  rendered 
it  almost  unsaleable  because  of  the  bad  reputation  it  has 
obtained,  and  to  interfere  very  considerably  with  their  comfort 
in  living  upon  it.  It  was  urged  at  the  argument  that  the 
objections  made  were  largely  a matter  of  imagination  ; but,  if 
the  acts  of  the  defendant  have  had  the  natural  effect  of  giving 
rise  to  an  apprehension  which  has  destroyed  the  value  of  the 
plaintiffs’  property,  they  are  liable  to  make  the  loss  good : 
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Cowper  Essex  v.  Local  Board  for  Acton  (1889),  14  App.  Cas. 
153,177. 

In  my  opinion,  therefore,  the  appeal  of  the  defendants  should 
be  dismissed  with  costs,  and  the  cross-appeal  of  the  plaintiffs 
should  be  allowed  to  the  extent  of  increasing  the  damages  to 
$2,850  with  costs. 

E.  B.  B. 


D.  C. 
1904 

July  15. 


[DIVISIONAL  COURT.] 
C.  V.  D. 


Husband  and  Wife — Divorce — Foreign  Divorce — Criminal  Conversation — Alien- 
ation of  Affections — Hearsay  Evidence — Damages. 


The  plaintiff’s  wife  separated  from  him  with,  as  was  found  on  the  evidence, 
his  consent,  and  after  some  years  obtained  in  the  United  States  a divorce 
from  him  not  valid  according  to  the  law  of  this  Province.  She  then  went 
through  the  ceremony  of  marriage  with  the  defendant  and  lived  with  him  as 
his  wife  for  many  years  before  this  action,  which  was  brought  to  recover 
damages  for  criminal  conversation  and  alienation  of  affections.  The  latter 
branch  was  abandoned  at  the  trial,  but  on  the  former  the  jury  allowed 
$5,000  damages,  and  judgment  was  entered  for  this  sum  : — 

Held , MacMahon,  J. , dissenting,  that  notwithstanding  the  separation  and 
the  divorce  the  action  lay,  but  that  the  damages  were  grossly  excessive,  and 
on  this  ground,  and  on  the  ground  of  improper  reception  of  evidence  of 
rumours  of  infidelity  of  the  plaintiff’s  wife  with  the  defendant  long  previous 
to  going  through  the  ceremony  of  marriage,  a new  trial  was  granted. 

Per  MacMahon,  J : — The  separation  and  subsequent  conduct  amounted  to  an 
absolute  abandonment  of  his  wife  tby  the  plaintiff  and  were  a bar  to  the 
action. 

Judgment  of  Anglin,  J.,  at  the  trial,  reversed. 

An  appeal  by  the  defendant  from  the  judgment  at  the  trial 
was  argued  before  a Divisional  Court  [Meredith,  C.J.C.P., 
MacMahon,  and  Teetzel,  JJ.]  on  the  15th,  16th,  and  17th  of 
June,  1904. 


G.  H.  Ritchie,  K.C.,  and  E.  B.  Ryckman,  for 
W.  R.  Smyth , for  the  respondent. 


the  appellant. 


July  15.  Meredith,  C.J. : — This  is  a motion  by  the  defen- 
dant by  way  of  appeal  from  the  judgment  which  my  brother 
Anglin  directed  to  be  entered  on  the  findings  of  the  jury  after 
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the  trial  of  the  action  before  him  with  a jury  at  Toronto,  on 
the  5th,  6th  and  7th  April,  1904,  and  against  the  ruling  of  my 
learned  brother  that  the  respondent  had  made  out  a case  to  go 
to  the  jury,  or  in  the  alternative  for  a new  trial  on  the  ground 
of  the  improper  reception  of  evidence  and  of  misdirection,  and  Meredith  c j 
on  other  grounds. 

The  action  is  for  criminal  conversation,  and  for  the  aliena- 
tion by  the  appellant  of  the  affections  of  the  respondent’s  wife, 
but  the  latter  claim  was  abandoned  at  the  trial. 

The  respondent  and  his  wife  have  lived  separate  from  one 
another  since  the  end  of  the  year  1889,  or  the  beginning  of  the 
year  1890,  and  since  their  separation  have  never  met,  nor  has 
any  communication  passed  between  them. 

They  were  married  in  the  year  1875,  and  no  serious  dis- 
agreement occurred  between  them  up  to  the  end  of  December, 

1889,  when  the  wife  went  from  her  home  at  Niagara  to  visit 
her  parents  at  Toronto,  on  the  occasion  of  a family  bereave- 
ment ; the  respondent  was  not  willing  that  she  should  pay  this 
visit,  though  it  does  not  appear  that  he  forbade  her  to  make  it, 
but  rather  that  he  grudgingly  assented  to  her  doing  so.  Thus  far 
their  testimony  given  at  the  trial  is  in  substantial  agreement, 
but  they  differ  widely  as  to  the  causes  which  led  to  the  wife 

never  having  returned  to  her  husband. 

© 

According  to  the  respondent’s  story,  as  told  at  the  trial, 
while  his  wife  was  absent  in  Toronto  on  this  visit  he  acci- 
dentally discovered  that  in  the  previous  October  or  November, 
when  she  went  to  Buffalo,  ostensibly  to  pay  a visit  to  a Mrs. 

Campbell,  promising  to  return  the  next  evening,  she  had  deceived 
him,  as  Mrs.  Campbell  was  not  then  living  in  Buffalo,  but  in 
Toronto,  and  that  she  had  also  deceived  him  on  her  return  from 
Buffalo,  on  the  second  evening  after  she  had  gone  there,  by  tell- 
ing him  when  he  asked  for  an  explanation  as  to  why  she  had 
not  returned  on  the  previous  evening,  that  Mrs.  Campbell  had 
insisted  on  her  remaining  with  her  for  another  night ; that  upon 
making  this  discovery  he  became  suspicious,  but  of  what  he  did 
not  say,  and  wrote  to  his  wife  for  an  explanation,  and  receiving 
none,  that  his  suspicions  deepened  to  such  an  extent  that  in  the 
January  following  he  caused  to  be  published  in  three  of  the 
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Toronto  newspapers  a notice  that  his  wife  had  left  his  bed  and 
board  on  the  30th  of  the  previous  December. 

According  to  the  testimony  of  the  wife,  she  did  not  deceive 
the  respondent  as  to  the  visit  to  Buffalo ; or  tell  him  that  she 
was  going  to  Mrs.  Campbell’s,  nor  did  she  say  that  she  would 
remain  away  for  one  night  only,  or  make  any  such  explanation 
as  the  respondent  said  that  she  had  made  on  her  return  from 
Buffalo  ; that  no  letter  asking  for  an  explanation  of  that  or  any 
other  matter  was  received  by  her  from  the  respondent,  but  that 
the  reason  for  her  not  having  returned  to  her  home  was  that 
some  time  in  January,  on  an  examination  being  made  of  her 
person  by  a physician,  it  was  discovered  that  she  was  suffering 
from  what  was  apparently  (for  she  was  not  permitted  to  testify 
as  to  the  nature  of  it  as  told  to  her  by  the  physician)  a venereal 
disease  communicated  to  her  by  her  husband ; that  upon  this 
discovery  being  made,  after  consultation  with  her  parents,  she 
decided  not  to  return  to  her  husband,  and  it  was  arranged  that 
her  father  should  communicate  to  the  respondent  her  determina- 
tion, and  the  reason  for  it,  which,  as  she  believed,  her  father  did. 

The  respondent  denied  having  received  any  such  communi- 
cation, and  all  knowledge  that  any  such  accusation  was  made 
against  him,  and  he  gave  also  an  emphatic  denial  of  the  accusa- 
tion itself. 

If  the  story  told  by  the  respondent  be  accepted  as  true,  it  is 
not,  I think,  open  to  doubt  that  the  attitude  which  he  took  was 
that  he  would  not  receive  his  wife  back  until  she  had  given  him 
the  explanation  which  he  demanded  of  her,  and  that  he  in 
effect  put  her  away  because  she  had  not  complied  with  his 
demand,  although  according  to  his  testimony  he  stood  ready  at 
all  times  to  receive  any  explanation  which  she  should  choose  to 
make,  and  to  receive  her  back  if  it  was  satisfactory  to  him. 

There  was,  in  my  opinion,  making  the  same  assumption  as 
to  the  respondent’s  story,  no  justification  whatever  for  his 
action,  nothing  to  warrant  him  in  concluding, . if  he  did  con- 
clude, that  his  wife  had  done  anything  which  entitled  him  to 
put  her  away,  and  nothing  to  excuse,  and  still  less  to  justify, 
the  course  which  he  took  in  publishing  to  the  world  that  she 
had  left  his  bed  and  board. 

If,  on  the  other  hand,  the  wife’s  story  be  accepted  as  true, 
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there  was  strong,  if  not  conclusive,  evidence  that  the  respondent  c- 

had  been  guilty  of  conduct  which  fully  justified  her  refusal  1904 

longer  to  cohabit  with  him.  C. 

In  either  view,  the  separation  was  caused  by  the  wrongful  ^ 
act  of  the  respondent,  and  the  case  is  not,  therefore,  that  of  a 


wife  who  is  living  separate  from  her  husband  without  his  con- 
sent, and  the  right  of  the  respondent  to  recover  is  not,  there- 
fore, to  be  determined  upon  the  principle  enunciated  by  the 
Chief  Justice  of  Ontario,  in  Bailey  v.  King  (1900),  27  A.R. 
703,  at  p.  712,  in  the  following  words:  “ It  has  long  been  the 
law  that  if  a wife  is  separated  from  her  husband  without  his 
consent,  and  while  separate  is  guilty  of  adultery,  the  adulterer 
is  liable  to  the  husband.  This  is  upon  the  ground  that  the 
action  does  not  rest  upon  the  deprivation  of  the  wife’s  affections, 
society,  and  services,  though  this  may  properly  be  shewn  in 
aggravation  of  the  damages,  but  upon  the  injury  done  to  the 
husband  by  the  defilement  of  his  wife,  the  invasion  of  his  exclu- 
sive right  to  marital  intercourse,  and  the  consequences  resulting 
therefrom.” 

I proceed  now  briefly  to  notice  the  course  of  events  after 
the  separation  took  place.  After  the  lapse  of  a year,  the  wife 
went  to  Chicago  to  earn  a living  for  herself,  and  remained  there 
about  three  years.  While  in  Chicago  she  obtained  in  the  Cir- 
cuit Court  of  Cook  County,  in  the  State  of  Illinois,  a decree  pur- 
porting to  dissolve  the  bonds  of  matrimony  between  her  and 
the  respondent,  and  to  confer  upon  her  the  right  to  resume  her 
maiden  name.  The  decree  is  dated  the  15th  of  February, 
1892,  and  by  its  terms  is  conditional  and  subject  to  be  set 
aside  at  any  time  within  three  years  under  the  provisions  of  the 
statutes  of  the  State  of  Illinois. 

The  respondent’s  wife  returned  to  Canada,  and  from  the 
date  of  the  decree  ceased  to  bear  the  respondent’s  name,  and 
has  ever  since  until  she  went  through  a form  of  marriage  with 
the  appellant,  borne  and  been  called  and  known  by  her  maiden 
name. 

The  appellant  was  a married  man,  and  on  the  20th  of  Feb- 
ruary, 1899,  a decree  of  a Nebraska  Court  was  made  in  a pro- 
ceeding instituted  by  his  wife,  purporting  to  dissolve  the  bonds 
or  matrimony  between  them.  This  decree,  as  I understand, 
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did  not  become  absolute  until  six  months  from  its  date  had 
elapsed. 

On  the  23rd  of  September,  1899,  the  appellant  and  the 
respondent’s  wife  went  through  a form  of  marriage  at  Rochester, 
in  the  State  of  New  York,  and  have  since  then  lived  together 
as  man  and  wife. 

The  respondent,  in  his  pleadings,  alleges  that  adulterous 
intercourse  took  place  between  his  wife  and  the  appellant  in  the 
year  1895,  and  at  various  times  since  then,  and  up  to  the  com- 
mencement of  the  suit. 

At  the  trial  it  was  attempted  to  be  shewn  that  the  appellant 
had  committed  adultery  with  the  respondent’s  wife  before  as 
well  as  after  the  marriage  ceremony  of  the  23rd  of  September, 
1899,  but  that  attempt,  as  I shall  afterwards  point  out,  wholly 
failed. 

According  to  the  testimony  of  the  respondent,  he  was  not 
notified  of  the  divorce  proceedings  taken  against  him  by  his 
wife,  though  he  admitted  that  he  heard  of  them  and  of 
attentions  that  were  being  paid  to  his  wife  by  the  appellant 
before  the  marriage  ceremony  of  the  23rd  of  September,  1899, 
took  place — attentions  too  which,  according  to  the  information 
which  he  said  he  received,  were  of  an  improper  character,  indi- 
cating that  adulterous  intercourse  was  going  on  between  them. 

His  attitude  towards  his  wife  during  all  this  time,  accord- 
ing to  his  testimony,  was  that  he  was  ready  and  willing  at  any 
time  until  he  learned  of  the  immoral  relations  existing  between 
her  and  the  appellant  and  the  granting  of  her  divorce,  to 
take  her  back  if  and  when  the  long  delayed  explanation  which 
he  had  demanded  should  be  forthcoming,  and  that  he  had  not 
until  then  entirely  abandoned  hope  of  a reconciliation  with  her. 
This  attitude  was,  it  is  true,  only  a mental  one  of  which  no 
outward  sign  was  visible  to  the  world,  or  even  to  his  absent, 
and  to  him,  still  unrepentant  wife.  However  difficult  it  may  be 
for  the  ordinary  mind  to  reconcile  the  conduct  and  actions  of 
the  respondent  with  the  existence  of  such  a state  of  mind,  I 
cannot  say  that  it  is  impossible  to  do  so. 

If  then  the  attitude  of  the  respondent  towards  his  wife  was 
that  which  he  testified  that  it  was,  and  the  jury  must  have  found  it 
to  have  been,  what  effect,  if  any,  has  the  fact  of  his  separation 
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from  his  wife,  unjustifiable  as  in  my  opinion  it  was,  upon  his 
right  to  recover  in  such  an  action  as  this  against  the  appellant 
for  the  adultery  of  which  he  was  guilty  in  having,  as  admittedly 
he  has  had,  sexual  intercourse  with  the  respondent’s  wife  on 
and  after  the  23rd  of  September,  1899. 

It  was  at  one  time  thought  and  indeed  held  that  such  an 
action  does  not  lie  where,  at  the  time  the  act  of  adultery  is  com- 
mitted,thehusbandand  wife  are  living  apart  bymutual  agreement, 
the  ground  of  the  decision  being  that  the  criminal  act  is  not 
the  gist  of  the  action  but  that  it  is  a civil  action  brought  to 
recover  satisfaction  for  a civil  injury  done  to  the  husband,  and 
that,  no  injury  is  done  to  a husband  who  has  voluntarily  re- 
linquished his  wife  and  cannot  therefore  be  said  to  be  deprived 
by  the  act  of  adultery  of  her  comfort  and  society  : Weedon  v. 
Timbrell  (1793),  5 T.R.  357. 

The  authority  of  that  case  has  been  much  shaken,  I think, 
by  what  has  been  said  and  decided  in  subsequent  cases,  though 
the  principle  of  it  was  applied  as  late  as  the  year  1873  by  Sir 
James  Hannen,  in  Malcomson  v.  Givins,  reported  in  the  London 
Times  of  the  27th  of  February,  1873,  in  dismissing  a petition 
presented  under  sec.  33  of  the  English  Divorce  Act,  claiming 
damages  for  adultery  alleged  to  have  been  committed  by  the 
co-respondent  with  the  respondent,  upon  the  ground  that 
damages  are  not  recoverable  where  the  husband  and  wife  are 
living  apart  under  a deed  of  separation ; and  by  the  Court  of 
Queen’s  Bench  in  this  Province,  in  Patterson  v.  Me  Gregor  (1869), 
28  U.C.R.  280. 

In  Patterson  v.  McGregor,  the  question  arose  on  demurrer 
to  the  pleas  of  the  defendant. 

Morrison,  J.,  delivering  the  judgment  of  the  Court,  said  : — 
“ It  was  contended  for  the  plaintiff  that,  assuming  there  is  no 
loss  of  comfort  and  society,  notwithstanding  what  is  stated  in 
the  plea,  there  is  some  imaginary  injury  to  the  feelings  suffered 
by  the  husband  to  be  recompensed  in  damages.  Whatever  this 
may  be,  I cannot  concur  in  holding  that  it  is  the  ground  of  this 
action.  I prefer  adopting  the  law  and  the  common  sense  view 
of  Lord  Kenyon  ” (the  reference  is  to  his  judgment  in  Weedon  v. 
Timbrell.)  It  may,  in  cases  where  a cause  of  action  does  exist, 
be  a subject  to  be  taken  into  account  in  estimating  damages, 
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C.  but  under  the  circumstances  disclosed  in  this  plea  it  must  be 

1904  purely  suppositious.  I can  not  admit  that  a husband  who  has 

C.  outraged  the  decencies  of  life,  cruelly  treated  his  wife,  compel- 

P ling  her  under  threats  of  her  life  to  live  apart  and  to  seek  a 

_ T refuge  where  she  might  and  thus  rendering  her  accessible  to 

Meredith,  C.J.  ® ® . f 

temptation,  is  entitled  to  seek  in  a court  of  justice  damages  for 
some  suggested  injury  to  his  feelings,  because  a wife  so  treated 
and  abandoned  has  departed  from  the  path  of  moral  rectitude.” 
The  learned  Judge  concludes  the  reasons  for  his  judgment 
as  follows : “ On  the  whole,  while  I cannot  say  that  the  law  is 
well  settled,  I am  not  prepared  to  overrule  the  judgment  of  the 
Court  of  Queen’s  Bench  in  Weedon  v.  Timbrell,  and  my  judg- 
ment is  in  favour  of  the  defendant,  leaving  it  to  the  plaintiff,  if 
he  thinks  proper,  to  take  the  opinion  of  a higher  tribunal  on 
the  question  raised.  The  learned  Chief  Justice  desired  me  to 
say  that  he  concurred  in  this  judgment,  being  of  opinion  that 
the  weight  of  judicial  authority  is  in  its  favour.  At  the  same 
time  he  also  wished  me  to  add  that  in  a court  of  appeal  he 
might,  on  further  consideration  arrive  at  a different  conclusion.” 
Wilson,  J.,  delivered  a dissenting  judgment,  holding  that  a 
husband  does  not  absolutely  forfeit  his  right  to  maintain  such 
an  action  “ by  anything  short  of  connivance  or  consent  to  his 
wife’s  adultery  by  any  act  or  misconduct  of  his  own,”  and  after 
stating  that  to  be  his  view  of  the  law,  he  says : “ The  marriage 
has  created  certain  rights  and  liabilities  which  neither  party 
can  change  or  cast  off',  and  no  man  can  justify  himself,  when 
living  with  another  man’s  wife  against  her  husband’s  consent, 
by  setting  up  as  an  absolute  bar  and  answer  to  the  husband’s 
complaint  that  the  law  can  give  him  no  redress  because  he  has 
totally  and  permanently  given  up  her  society.” 

An  examination  of  the  pleadings  which  were  demurred  to, 
shews,  I think,  that  they  went  further  than  did  the  defence  in 
Weedon  v.  Timbrell , and  alleged  substantially  what  is  spoken  of 
by  Alderson,  J.,  in  Winter  v.  Henn  (1831),  4 C.  & P.  494,  as  a 
total  and  permanent  giving  up  by  the  husband  of  all  advan- 
tage to  be  derived  from  the  society  of  his  wife. 

The  authority  of  Patterson  v.  McGregor  so  understood  is, 
I think,  recognized  by  Osier,  J.A.,  in  Bailey  v.  King , 27  A.R. 
703,  where  that  learned  Judge  quotes,  apparently  with  approval, 
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the  language  of  Alderson,  J.,  in  Winter  v.  Henn,  to  which  I 
have  referred. 

It  is  true  that  he  quotes  also  the  language  of  Sir  Francis 
Jeune  in  Evans  v.  Evans,  [1899]  P.  195,  at  p.  198,  to  which  I 
shall  afterwards  refer,  and  says  that  it  shews  “ the  principle  on 
which  damages  are  given  in  such  actions:”  pp.  708,  709;  but 
further  on  he  seems  to  think  that  final  abandonment  of  the 
wife’s  society  by  the  husband  is  a bar  to  such  an  action  as 
this  : p.  710. 

The  passage  from  the  judgment  of  Sir  Francis  Jeune  is  as 
follows  : “ It  cannot  be  denied  that  there  have  been  thrown  out 
at  different  times  and  in  various  cases  suggestions  tending  to 
shew  that  where  a husband  and  wife  have  become  separated, 
the  husband  cannot  afterwards  claim  damages.  That  is  not 
however  the  law,  and  that  is  not  the  law  I am  going  to  lay 
down  to  you.  No  doubt  the  fact  of  the  separation  having 
taken  place  is  an  element,  but  it  is  only  one  among  several 
elements  to  be  considered.  . . . But  I think  the  authorities 

have  been  misunderstood,  when  it  is  argued  that  the  mere 
separation  of  the  husband  and  wife  constitutes  an  answer  to  a 
claim  for  damages.  The  breaking  up  of  the  matrimonial  home  is 
not  by  any  means  the  only  element,  nor  has  it  been  considered 
by  some  authorities  as  even  the  chief  element,  to  be  considered 
in  such  cases  as  this.  A man  is  wronged  by  the  seduction  of 
his  wife,  far  beyond  the  loss  which  he  sustains  by  the  breaking 
up  of  his  home,  however  important  an  element  of  damage  this 
may  be.  It  is  a matter  for  consideration  whether  a man, 
whose  wife  has  been  seduced  by  another  man,  has  not  been  sub- 
jected to  intolerable  insult  and  wrong ; and  the  fact  that  he 
has  already  parted  from  his  wife  at  the  time  when  the  adultery 
was  committed  does  not  render  the  blow  to  his  honour  less 
acute.” 

And  further  on  the  same  learned  Judge  says,  dealing  with 
the  question  of  damages,  pp.  201-202:  “It  is  true  that  the 
husband  and  wife  were  separated,  but  not  finally ; only  by 
agreement ; and,  so  little  binding  was  the  agreement  considered, 
that  the  wife  sought  to  terminate  it  by  a suit  for  restitution  of 
conjugal  rights.  The  separation  might  have  come  to  an  end  at 
any  time.  It  is  possible  that,  if  she  had  seen  the  error  of  her 
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ways,  and  if  she  had  become  a wiser  woman,  which  also  was  pos- 
sible, a reconciliation  might  have  taken  place.  But  Platts  (the 
co-respondent)  has  rendered  that  reconciliation  absolutely  out 
of  the  question ; because,  although  a man  might  be  willing  to 
take  back  a wife  who  had  only  erred  against  him  by  abusive 

Meredith,  C.J. 

language  and  violent  conduct  towards  himself,  it  is  quite  another 
thing  to  take  back  a woman  who  had  been  living  for  a long 
time  as  the  mistress  of  another  man.” 

It  is  apparent  from  these  observations,  I think,  that  the 
view  of  the  learned  President  was  that  the  gist  of  the  action 
of  criminal  conversation  is  not  merely  the  loss  of  the  society, 
comfort,  and  assistance,  of  the  wife,  but  that  it  includes  also  the 
wrong  done  by  the  intolerable  insult  to  which  he  has  been  sub- 
jected by  the  corruption  of  his  wife. 

To  the  same  effect  is  the  language  of  Butt,  J.,  in  Izard  v. 
Izard  (1889),  14  P.D.  at  p.  46.  “ It  has  been  suggested,”  he 

says,  “ that  where  a husband  and  wife  have  by  deed  agreed  to 
live  apart,  and  do  live  separate  and  apart  from  one  another,  if 
the  wife  commits  adultery,  that  deed  is  a bar  to  the  recovery  of 
any  damages  by  the  husband.  If  that  has  ever  been  said,  I 
think  it  is  wrong.”  He  goes  on  to  say,  however  : “ There  may 
be  cases  in  which  it  is  either  an  absolute  bar  or  may  be  held  to 
reduce  damages  to  the  smallest  possible  amount,”  but  does  not 
indicate  the  cases  which,  in  his  opinion,  form  the  exception  to 
the  general  rule. 

In  a note  to  Izard  v.  Izard , it  is  stated  that  in  the  pro- 
ceedings on  Malcomson’s  Divorce  Bill  in  the  House  of  Lords, 
which  followed  after  the  case  of  Malcomson  v.  Givins,  Lord 
Chelmsford  said  their  Lordships  must  not  be  assumed  to  assent 
to  the  doctrine  that  damages  could  not  be  recovered  where  the 
adultery  was  committed  while  the  husband  and  wife  were  living 
apart. 

In  the  latest  case  on  the  subject  to  which  we  have  been 
referred,  Gardner  v.  Gardner  (1901),  17  Times  L.R.  331,  Mr. 
Justice  Gorell  Barnes,  in  his  direction  to  the  jury,  quoted  and 
adopted  the  language  of  Sir  Francis  Jeune  in  Evans  v.  Evans , 
which  I have  quoted. 

I refer  to  Gardner  v.  Gardner  as  the  last  case  on  the  sub- 
ject, because  in  Gonstantinidi  v.  Constantinidi,  [1903]  P.  246, 
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which  was  cited  by  the  learned  counsel  for  the  respondent,  there 
was  no  separation  with  the  consent  of  the  husband,  and  there- 
fore no  pretence  for  saying  that  there  had  been  any  relinquish- 
ment by  him  of  his  marital  rights. 

The  case  is  important,  however,  as  shewing  that  in  some 
circumstances,  at  least,  even  though  before  the  adultery  has 
been  committed,  a judicial  separation  has  been  decreed  at  the 
instance  of  the  husband,  the  decree  and  the  separation  of  the 
husband  and  wife  do  not  constitute  a bar  to  the  action,  which 
could  not  well  be  if  the  principle  of  the  decision  in  Weedon  v. 
Timbrell  is  to  govern. 

If  we  were  at  liberty  to  deal  with  the  case  at  bar  on  prin- 
ciple and  unfettered  by  authority,  I should  be  prepared  to  hold, 
in  accordance  with  the  view  of  the  dissenting  Judge  in  Patter- 
son v.  McGregor,  and  for  the  reasons  given  by  him  as  well  as 
those  of  Sir  Francis  Jeune,  adopted  by  Mr.  Justice  Gorell 
Barnes,  to  which  I have  referred,  that  the  husband  does  not 
forfeit  his  right  to  maintain  such  an  action  as  this  by  any  act 
or  misconduct  of  his  own  not  amounting  to  connivance  at  or 
consent  to  his  wife’s  adultery,  and  that  no  man  can  justify 
himself  when  living  with  another  man’s  wife  against  her  hus- 
band’s consent  by  setting  up  as  an  absolute  bar  and  answer  to 
the  husband’s  complaint,  that  the  law  can  give  him  no  redress, 
because  he  has  totally  and  permanently  given  up  her  society. 

We  are,  however,  I think,  bound  by  what  was  decided  in 
Patterson  v.  McGregor,  and  must  follow  it,  leaving  the  respond- 
ent, if  he  is  so  minded,  to  challenge  the  correctness  of  the 
decision  in  a Court  which  has  the  power  to  overrule  it. 

Having  come  to  this  conclusion,  it  follows  that  we  must 
hold  that  my  brother  Anglin  in  telling  the  jury,  as  he  did,  that 
if  they  came  to  the  conclusion  that  before  the  adulterous  inter- 
course between  the  appellant  and  the  respondent’s  wife  began, 
the  respondent  had  totally  and  permanently  given  up  all  the 
advantage  to  be  derived  from  the  society  of  his  wife,  he  was  not 
entitled  to  recover,  rightly  directed  them. 

I come  next  to  the  ground  taken  by  the  appellant’s  counsel 
as  to  the  improper  reception  of  evidence. 

The  evidence  which  the  respondent  was  permitted  to  give, 
notwithstanding  objection  to  its  admissibility,  was  of  rumours  of 
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various  acts  of  infidelity  committed  by  his  wife  with  the  appel- 
lant long  before  they  went  through  the  form  of  marriage  at 
Rochester.  My  brother  Anglin  admitted  the  evidence  because, 
in  his  opinion,  though  otherwise  it  would  not  have  been  admis- 
sible, the*  appellant’s  counsel  “ had  opened  the  door  ” for  its 
admission  by  asking  the  respondent  on  cross-examination  the 
following  questions : — 

“ Q.  You  heard  he  (the  appellant)  was  paying  some  atten- 
tions to  your  wife  ? 

“ Q.  Did  you  go  to  him  and  tell  him  she  was  your  wife  ? 

“ Q.  Did  you  write  to  him  and  tell  him  that . she  was  your 
wife  and  that  you  did  not  want  him  to  have  anything  to  do 
with  her  ?” 

The  respondent  had  stated  in  his  examination  in  chief,  in 
answer  to  questions  put  to  him  (apparently  without  objection) 
that  he  had  heard  his  wife’s  name  connected  with  some  person, 
“ along  about  the  year  1896  or  1897  ; ” that  he  had  heard  it  con- 
nected with  the  appellant ; that  he  heard  it  from  more  than  one 
source ; that  the  rumours  were  persistent  and  that  he  thought 
they  increased  rather  than  diminished. 

I am  unable  to  understand  how  anything  that  was  said  or 
done  by  the  appellant’s  counsel  opened  the  door  to  the  admis- 
sion of  evidence  of  the  particulars  of  what  the  respondent  had 
heard  as  to  the  relations  between  his  wife  and  the  appellant. 
It  was  hearsay  evidence,  pure  and  simple,  and  not  within  any 
exception  to  the  general  rules  of  evidence  that  I know  of. 

It  is  true  that  the  learned  Judge  warned  the  jury  that 
nothing  was  proved  by  this  testimony,  and  that  they  could  not 
base  upon  it  any  finding  against  the  appellant,  but  still  the 
testimony  was  given,  and  it  is  impossible  to  say  that  adding  it 
to  the  other  efforts  to  create  suspicion  and  prejudice  against 
the  appellant  which  were  made  at  the  trial,  and  not  always, 
I think,  quite  in  accord  with  a due  regard  to  what  was  just  to 
him  or  conducive  to  the  securing  of  an  impartial  verdict,  did 
not  work  a prejudice  to  the  appellant  affecting  the  result  of 
the  trial. 

I am  also  of  opinion  that  if  the  charge  of  the  learned 
Judge  is  to  be  taken  to  mean  that  upon  the  testimony  which 
was  given  as  to  the  intercourse  between  the  appellant  and  the 
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respondent’s  wife  prior  to  their  going  through  the  form  of 
marriage  at  Rochester,  the  jury  might  infer  that  the  appellant 
had  been  guilty  of  adulterous  intercourse  with  the  respondent’s 
wife,  the  jury  were  misdirected. 

There  was  not,  in  my  opinion,  any  reasonable  ground  for 
suspecting,  much  less  for  finding  as  a fact,  that  improper  rela- 
tions existed  between  the  appellant  and  the  respondent’s  wife 
before  the  marriage  ceremony  was  gone  through  by  them. 

The  respondent’s  wife  no  longer  bore  his  name,  but  held 
herself  out  to  be  an  unmarried  woman  : there  is  no  evidence  to 
justify  the  conclusion  that  either  she  or  the  appellant  knew  or 
suspected  that  the  divorce  which  she  had  obtained  was  of  no 
validity ; the  appellant  was  himself  a married  man,  and  there 
was  apparently  no  reason  for  thinking  that  his  marriage  tie 
was  soon  to  be  released  ; it  was  indeed  suggested  upon  the  argu- 
ment before  us  that  the  Nebraska  divorce  was  the  result  of 
collusion,  but  collusion  between  whom, — if  there  was  collusion  ? 
Not  between  the  appellant  and  the  respondent’s  wife,  but 
between  him  and  his  own  wife ; but  so  far  from  the  latter 
being  the  case,  the  proceedings  were  hostile  proceedings  insti- 
tuted by  the  appellant’s  wife  because  of  the  wrong  that  had 
been  done  to  her  by  the  act  of  her  husband,  which  was  the 
real  foundation  of  her  suit  in  the  Nebraska  court.  It  may  be 
that  there  is  ground  for  thinking  that  the  appellant  facilitated 
the  proceedings  for  the  purpose  of  avoiding  the  exposure  that 
would  have  followed  from  his  having  resisted  them,  and  it  may 
be  being  willing  to  become  freed  from  his  wife  in  order  that 
he  might,  as  he  afterwards  did,  pay  his  addresses  to  the  respon- 
dent’s wife,  with  the  view  of  marrying  her  ; but  assuming  that 
to  have  been  shewn,  what  justification  does  it  afford  for  even  a 
suspicion  that  the  respondent’s  wife  had  given  up  her  chastity 
to  the  appellant  ? In  my  opinion,  none  whatever, 

It  would,  in  my  opinion,  be  intolerable  if  a jury  were  per- 
mitted upon  evidence  such  as  was  relied  upon  to  prove  adultery 
before  the  Rochester  marriage  took  place  to  fasten  guilt  upon 
the  respondent’s  wife.  Not  a word  of  evidence  as  to  undue 
familiarity  between  her  and  the  appellant ; nothing  to  shew 
that  up  to  the  time  when  she  received  from  the  appellant  the  letter 
asking  to  be  permitted  to  pay  his  addresses  to  her  with  a view  to 
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marriage  that  she  entertained  towards  him  any  feeling  other  than 
that  of  ordinary  friendship  ; nothing  to  suggest  the  disposition 
on  her  part  to  permit  the  appellant  to  have  illicit  sexual  inter- 
course with  her,  if  he  had  desired  to  do  so,  of  which  also  there 
is,  I think,  no  evidence  whatever.  Upon  every  occasion  upon 
which  the  two  were  shewn  to  have  been  together  other  persons 
were  present,  and  there  was  no  opportunity  for  the  indulgence  of 
their  sexual  passions,  if  there  had  been  the  disposition  to  indulge 
them.  The  visits  of  the  appellant  at  the  house  of  the  respon- 
dent’s brother-in-law  appear  to  have  been  but  ordinary  social 
visits,  not  paid  to  the  respondent’s  wife,  but  to  the  brother- 
in-law  and  his  family ; the  visits  at  Mrs.  Munro’s  were  mainly, 
if  not  altogether,  business  visits,  and  Mrs.  Munro,  who  was 
called  as  a witness  by  the  appellant,  testified  that  on  the  occa- 
sions of  these  visits  the  appellant  and  the  respondent’s  wife 
were  all  the  time  practically  within  her  view ; and  she  indig- 
nantly repudiated  the  suggestion  that  anything  improper  occur- 
red, or  could  have  taken  place  between  them  on  any  of  these 
occasions ; the  visits  of  the  respondent’s  wife  at  the  house  of 
the  appellant  were,  except  on  two  occasions,  made  in  the  com- 
pany of  her  mother  and  to  the  wife  and  growm  up  daughter 
of  the  appellant,  and  he  was  not  present  at  any  of  them  save 
one,  when  the  respondent’s  wife  went  upon  the  invitation  of 
the  appellant’s  daughter  to  see  a display  of  fireworks  that  her 
nephew  and  the  appellant’s  son,  who  were  friends,  were  setting 
off  in  the  back  yard. 

The  appellant  also  called  upon  the  respondent’s  wife  and 
her  mother  on  one  occasion  at  a watering  place  in  New  Jersey, 
where  they  were  spending  the  summer ; and  on  another  occa- 
sion the  respondent’s  wife  and  the  appellant  travelled  on  the 
same  railway  train  from  Toronto  to  Buffalo;  according  to  the 
testimony  of  the  respondent’s  wife,  her  mother  was  with  her 
throughout  the  journey,  but  according  to  that  of  the  appellant, 
the  mother  left  the  train  at  Lewiston,  but  both  agree  in  saying 
that  the  respondent’s  wife,  on  her  arrival  in  Buffalo,  went  at 
once  to  the  house  of  a relative  with  whom  she  intended  to 
stay,  and  the  appellant  to  an  hotel.  In  addition  to  these  meet- 
ings the  appellant  appears  to  have  called  occasionally  upon  the 
mother  and  daughter  at  the  house  of  the  mother. 
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As  put  by  Mr.  Bishop,  in  his  work,  on  Marriage,  Divorce 
and  Separation,  vol.  2,  par.  1370:  “Every  act  of  adultery  1904 

implies  three  things,  the  disposition  in  each  of  the  two  minds  of  C. 

two  participants  and  the  opportunity.  . . . But  one  alone  ^ 

amounts  to  nothing,  and  two  together  without  the  third  are  — — „ 

® ...  Meredith,  C. J. 

entirely  inadequate.”  Granting  that  there  was  the  disposition 
on  the  part  of  the  appellant,  and  the  opportunity,  there  was 
absolutely  no  evidence  of  the  third, — the  disposition  on  the 
part  of  the  respondent’s  wife ; but  in  my  opinion,  there  was  no 
reasonable  evidence  of  any  one  of  the  three. 

Had  a flagrant  act  of  adultery  been  proved  to  have  been 
committed  on  the  23rd  of  September,  1899,  had  the  parties  never 
gone  through  the  marriage  ceremony,  which  took  place  at 
Rochester,  or  any  form  of  marriage,  but  the  respondent’s  wife 
had  then  openly  become  the  mistress  of  the  appellant,  I gravely 
doubt  whether  upon  the  testimony,  to  which  I have  referred,  it 
would  have  been  proper  to  leave  it  to  the  jury  to  And  that 
adultery  had  been  committed  before  the  23rd  of  September,  1899; 
but  when,  as  I have  said,  from  all  that  appears,  the  parties  who 
are  sought  to  be  incriminated  in  this  case,  though  by  their 
cohabitation  they  have  been  guilty  of  adultery  in  the  eye  of  the 
law,  believed  themselves  free  to  marry,  the  case  should  have 
been  absolutely  and  entirely  withdrawn  from  the  jury,  so  far 
as  it  rested  on  the  charge  of  adultery  committed  before  the 
marriage  ceremony  was  gone  through  at  Rochester. 

All  this  seems  to  me  so  clear  that  a reference  to  authority 
is  superfluous,  but  if  authority  be  needed,  I refer  to  what  was 
said  by  Lord  Kenyon  in  Weedon  v.  Timbrell  as  to  the  absence 
of  actual  evidence  of  the  immoral  or  indecent  conduct  of  the 
wife  with  the  defendant  before  the  separation ; to  the  reasons 
for  the  judgment  of  the  Court  in  Frank  v.  Carson  (1865),  15 
C.P.  135,  in  which  there  will  be  found  a pretty  full  discussion 
as  to  what  are  “ proximate  acts  and  circumstances  ” sufficient  to 
justify  the  inference  that  there  has  been  adulterous  intercourse, 
when  there  is  no  direct  evidence  of  the  fact  of  adultery ; and 
to  the  judgment  of  Dr.  Lushington  in  Davidson  v.  Davidson 
(1856),  1 Deane  Ec.  Rep.  132;  a quotation  from  which  is  given 
by  Wilson,  J.,  the  case  being  erroneously  referred  to  as  Robin- 
son v.  Robinson. 

21— YOL.  VIII.  O.L.R. 


322 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1904 

C. 
v. 

D. 

Meredith,  C.J. 


It  may  be  that  my  learned  brother  in  his  full  and  elaborate 
charge  to  the  jury  did  not  mean  to  tell  them  that  they  were 
at  liberty  to  infer  guilt  from  the  visits  and  other  circumstances 
relied  upon  by  the  respondent  to  prove  acts  of  adultery  com- 
mitted prior  to  the  23rd  of  September,  1899,  but  his  charge  is 
open  to  that  interpretation,  and  may  have  been,  and  I think 
probably  was,  so  understood  by  the  jury ; the  respondent  was,  I 
think,  entitled  to  a clear  and  explicit  direction  on  the  point  and 
to  insist  upon  the  jury  being  told  that  they  would  not  be  justi- 
fied in  finding  against  the  respondent  on  that  branch  of  the  case  ; 
in  other  words,  to  have  had  that  branch  of  the  case  withdrawn 
entirely  from  the  consideration  of  the  jury. 

Upon  the  question  of  damages,  in  an  action  of  this  charac- 
ter, a very  strong  case  must,  no  doubt,  be  made  to  justify 
the  Court’s  setting  aside  the  verdict  of  a jury  on  the  ground 
of  excessive  damages,  but  upon  that  ground  also  I think  that 
this  verdict  must  be  set  aside,  for  I am  unable  to  understand 
how  any  twelve  jurymen  acting  reasonably  could,  upon  the  facts 
of  this  case,  have  reached  the  conclusion  that  the  respondent 
was  entitled  to  the  sum  which  has  been  awarded  to  him  as 
compensation  for  the  loss  which  he  sustained  by  the  wrongful 
act  of  which  the  appellant  has  been  guilty.  Speaking  of  a state 
of  facts  not  differing  much  if  at  all  from  those  appearing  in  this 
case,  Mr.  Justice  Butt  said,  in  directing  a jury,  that  “ it  must 
be  obvious  to  any  one  that  the  injury  to  the  husband  would  be 
compensated  by  the  smallest  amount  of  damages : ” Izard  v. 
Izard,  at  p.  47. 

The  amount  of  the  damages  to  be  awarded  was,  no  doubt, 
very  largely  in  the  discretion  of  the  jury,  and  the  Court  would  not 
be  justified  in  setting  aside  the  verdict  merely  because  its 
own  view  did  not  accord  with  that  of  the  jury  on  the  question 
of  damages ; but  in  this  case,  in  my  opinion,  the  damages 
awarded  are  so  out  of  proportion  to  what  appears  to  me  would 
have  been  full  compensation  to  the  respondent,  that  I am 
forced  to  the  conclusion,  that  notwithstanding  the  direction  of 
the  learned  Judge  as  to  the  true  measure  of  damages,  and  his 
warnings  as  to  what  were  not  proper  matters  to  be  considered  in 
assessing  them,  they  have  disregarded  his  instructions  and  have 
sought  to  punish  the  appellant  for  his  conduct  as  they  viewed 
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it,  and  to  discourage  by  their  verdict  attempts  on  the  part  of 
persons  wishing  to  throw  off  the  yoke  imposed  upon  them  by 
the  marriage  tie,  to  get  rid  of  that  yoke  by  resorting  to  means 
not  recognized  by  the  laws  of  this  country  as  proper  to  be 
taken  or  effectual  to  accomplish  the  end  they  have  in  view. 

Before  parting  with  the  case,  I desire  to  say  that  I have 
not  overlooked  what  was  said  by  the  respondent  as  to  his  having 
made  up  his  mind  when  he  heard  the  rumours  which  he  said 
came  to  his  ears  of  the  improper  relations  said  to  subsist  between 
his  wife  and  the  appellant,  to  abandon  his  wife.  Standing  alone 
and  unqualified,  that  admission  would,  in  the  view  I have 
taken  as  to  the  law,  be  fatal  to  the  respondent’s  case ; but 
taking  his  evidence  altogether,  that  admission  was  qualified, 
and  perhaps  the  fair  result  of  his  evidence  is  that  having  heard 
these  rumours,  and  believing  his  wife  to  have  been  guilty,  he 
was  forced  to  abandon  the  hope  which  he  had  before  entertained, 
that  his  wife  would  yet  repent  and  give  the  explanation  which 
he  had  demanded  from  her,  and  so  a way  be  opened  for  a recon- 
ciliation between  them  and  her  return  to  him. 

I have,  therefore,  though  not  without  some  hesitation,  reached 
the  conclusion  that  the  case  could  not  properly  have  been  entirely 
withdrawn  from  the  jury. 

Upon  the  whole,  I am  of  opinion  that  the  appellant’s  motion, 
except  in  so  far  as  it  seeks  to  have  judgment  pronounced  dis- 
missing the  action,  must  be  allowed,  and  that  the  verdict  and 
the  judgment  directed  to  be  entered  thereon  must  be  set  aside 
and  a new  trial  be  had  between  the  parties,  and  that  the  costs 
of  the  motion  and  of  the  last  trial  should  be  made  costs  to  the 
appellant  in  any  event  of  the  action,  unless  otherwise  ordered 
by  the  Judge  before  whom  the  action  is  ultimately  tried. 
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Teetzel,  J. : — I agree  with  the  judgment  just  read. 


MacMahon,  J. : — The  action,  which  was  commenced  in 
1901,  is  for  criminal  conversation  with  the  plaintiff’s  wife, 
was  tried  on  the  5th,  6th  and  7th  of  April,  1904,  before  Mr. 
Justice  Anglin  and  a jury,  who  found  a verdict  for  the  plaintiff 
and  assessed  the  damages  at  $5,000,  for  which  judgment  was 
directed  to  be  entered,  with  costs. 
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The  motion  is  by  defendant  to  set  aside  the  verdict  and  the 
judgment  directed  to  be  entered  thereon,  and  for  an  order 
directing  that  judgment  be  entered  for  him  or  for  a new 
trial,  or  for  the  reduction  of  the  damages  The  main 
grounds  stated  in  the  notice  of  motion  are  : That  the  plaintiff 
could  not  recover  because  the  evidence  shews  he  had  abandoned 
his  wife : the  improper  reception  of  evidence : that  the 
learned  trial  Judge  misdirected  the  jury  in  stating  that  they 
might — although  there  was  no  direct  evidence  of  adultery  prior 
to  September,  1899 — infer  improper  relations  between  the  defen- 
dant and  plaintiff’s  wife,  from  his  having  frequently  visited 
her  prior  to  that  date 

The  plaintiff  was  married  in  Toronto  in  December,  1875, 
and  he  and  his  wife  resided  with  her  father  until  1883,  during 
which  time  the  plaintiff  was  for  a part  of  the  time  a purser, 
and  during  the  remainder  captain  on  one  of  the  Lake  Ontario 
steamers.  He  and  his  wife  removed  to  Niagara  in  1883, 
where  he  carried  on  a forwarding  and  coal  business. 

On  December  28th,  1889,  the  plaintiff’s  wife  went  from 
Niagara  to  Toronto  on  a visit  to  her  father.  She  stated  that  the 
night  before  leaving  her  husband  struck  her  while  lying  on  the 
sofa,  and  told  her  to  stay  at  her  father’s  and  be  damned. 
During  her  visit,  what  turned  out  to  be  a venereal  disease 
developed,  which  she  stated  was  contracted  from  her  husband. 
In  consequence  of  this  her  father  wrote  to  the  plaintiff 
telling  him  that  he  could  not  expect  his  wife  to  live  with  him 
again.  From  that  time  the  plaintiff  never  entered  his  father- 
in-law’s  house.  The  plaintiff’s  wife  wrote  to  him  from 
Toronto  on  New  Year’s  Day,  1890.  Two  or  three  days  after 
that  letter  was  written,  she  was  informed  of  the  nature  of  the 
disease  from  which  she  was  suffering,  and  then  made  up  her 
mind  she  would  not  return  to  her  husband,  and  thereafter  she 
had  no  communication  whatever  with  him. 

On  the  10th  of  January,  1890,  the  plaintiff  published  in 
three  of  the  Toronto  daily  papers  a notice  that  his  wife  had  left 
his  bed  and  board,  and  that  he  would  not  be  responsible  for 
any  debts  contracted  by  her.  There  was  evidence  that  the 
plaintiff*  sent  a copy  of  one  of  the  papers  containing  this  notice 
to  his  father-in-law. 
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The  plaintiff’s  wife  desiring,  as  she  says,  to  make  herself 
independent  away  from  home,  went  to  Chicago  in  October,  1890, 
and  remained  there  three  years.  During  her  residence  there, 
in  February,  1892,  she  procured  a divorce  from  her  husband  in 
one  of  the  courts  in  the  State  of  Illinois,  on  the  alleged  ground 
of  his  intemperate  habits.  After  the  decree  for  divorce  was 
granted,  she,  in  accordance  with  a term  therein  entitling  her 
to  do  so,  resumed  her  maiden  name.  She  returned  to 
Toronto  in  1893,  in  consequence,  she  states,  of  her  father 
having  been  stricken  with  paralysis.  Pier  father  died  in 
1895,  and  she  was  living  with  her  mother  when  she  first 
met  the  defendant  in  the  autumn  of  1896,  four  years 
and  a half  after  she  obtained  the  decree  for  divorce. 


The  defendant  was  married  in  1888,  and  for  some  time 
prior  to  1896  he  and  his  wife  lived  two  doors  from  the  house 
of  the  plaintiff’s  father-in-law,  and  the  plaintiff’s  wife — then 
known  by  her  maiden  name — occasionally  visited  the  defendant’s 
wife  and  her  daughter. 

The  defendant’s  wife  procured  a divorce  from  her  husband  in 
the  State  of  Nebraska,  in  February,  1899,  and  the  defendant 
married  the  assumedly  divorced  wife  of  the  plaintiff  at  Rochester, 
in  the  State  of  New  York,  on  the  23rd  of  September,  1899. 
She  said  she  was  advised  that  the  divorce  obtained  in  Chicago 
was  valid ; and  the  defendant  stated  that,  as  his  wife  had 
obtained  a divorce  from  him,  he  considered  he  was  at  liberty  to 
marry  again. 

The  plaintiff  stated  he  never  sought  out  his  wife  and  never 
had  any  communication,  either  verbal  or  in  writing,  since  he 
published  the  notice  of  the  10th  of  January,  1890,  in  the  news- 
papers, and  that  he  never  contributed  or  offered  to  contribute 
to  her  support.  He  heard  she  was  applying  for  a divorce  in 
Chicago,  but  did  not  take  any  steps  to  prevent  it.  That  about 
1898,  upon  hearing  the  rumours,  hereafter  referred  to,  of  the 
defendant’s  attentions  to  his  wife,  he  concluded  to  abandon  her. 
Notwithstanding  this,  he  said  : “ I did  not,  however,  make  up 
my  mind  to  permanently  and  totally  abandon  her  ; I thought 
possibly  in  time  there  might  be  a reconciliation.”  How  he 
expected  a reconciliation  to  take  place  without  having  made  the 
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1904  not  explain. 

C-  It  has  been  held  that  the  mere  fact  of  a separation  between 

D.  husband  and  wife  by  deed  was  not  such  an  absolute  renunciation 

MacMahon,  j.  the  marital  rights  as  precluded  the  husband  from  maintaining 
an  action  for  the  seduction  of  his  wife : Chambers  v.  Caulfield 
(1805),  6 East  244.  In  that  case  it  is  pointed  out  by  Lord 
Ellen  borough  in  his  judgment  (distinguishing  that  case  from 
Weedon  v.  Timbrell,  5 T.R.  357),  that  a trust  deed  had  been 
entered  into  between  the  plaintiff  and  his  wife,  and  that  the 
deed  did  not  provide  for  any  separation  but  such  as  should  take 
place  with  the  approbation  of  the  trustees,  of  which  there 
was  no  evidence ; that  they  lived  together  after  the  deed  ; and 
that  subsequently  the  adultery  took  place,  when  their  final 
separation  followed.  And  in  Izard  v.  Izard , 14  P.D.  at  pp.  46, 
47,  Butt,  J.,  in  directing  the  jury,  said  : It  has  been  suggested 

that  where  a husband  and  wife  have  by  deed  agreed  to  live 
apart,  and  do  live  separate  and  apart  from  one  another,  if  the 
wife  commits  adultery  that  deed  is  a bar  to  the  recovery  of  any 
damages  by  the  husband.  If  that  has  ever  been  said,  I think  it 
is  wrong.  There  may  be  cases  in  which  it  is  either  an  absolute 
bar,  or  may  be  held  to  reduce  damages  to  the  smallest  possible 
amount.  The  amount  of  injury  suffered  is  the  pecuniary  injury 
to  the  husband.  It  must  be  obvious  to  any  one  that  if  a hus- 
band and  wife  have  consented  to  live  separately,  and  have,  in 
fact,  lived  separately  for  a number  of  years,  the  injury  to 
the  husband  would  be  compensated  by  the  smallest  amount  of 
damages.” 

However,  where  there  is  a total  abandonment  of  the  wife  by 
the  husband,  he  cannot  recover.  The  law  is  clearly  stated  by 
Alderson,  J.,  in  the  case  of  Winter  v.  Henn,  4 C.  & P.  494, 
where  he  directed  the  jury  that  if  the  plaintiff,  before  the 
adultery,  had  permanently  given  up  all  intention  of  living  with 
his  wife,  he  could  not  set  up  the  loss  of  what  he  had  voluntarily 
relinquished  as  the  ground  of  a claim  for  compensation. 

In  1898,  according  to  his  own  statement,  the  plaintiff  had 
concluded  to  abandon  his  wife,  and  his  attitude  towards 
her  for  a period  of  ten  years,  in  never  seeking  her  out  or 
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communicating  with  her,  is  most  convincing  evidence  of  his 
having  abandoned  her. 

Counsel  for  the  plaintiff,  while  his  client  was  in  the  box,  was 
allowed  to  ask  him  as  to  rumours  he  had  heard  as  to  his  wife’s 
habit  of  going  out  driving  with  the  defendant ; that  while  she 
was  boarding  on  Jarvis  street  the  defendant  frequently  visited 
her ; that  he  was  keeping  her ; that  he  had  been  in  Buffalo 
with  her,  and  on  other  trips  out  of  the  city ; that  he  frequently 
made  end  of  the  week  trips  to  Buffalo ; and  that  she  had  been 
with  the  defendant  at  the  “ Water  Gap,”  a summer  resort  in 
Pennsylvania,  and  also  been  with  him  at  Syracuse  and  Roches- 
ter, in  the  State  of  New  York. 

This  evidence  was  allowed  in  because  it  was  said  counsel 
for  the  defendant  had  opened  the  door  for  its  admission  by  ask- 
ing the  plaintiff  when  he  first  heard  the  defendant’s  name 
connected  with  his  wife’s.  The  question  was  put  solely  for  the 
purpose  of  fixing  a date,  and  opened  no  avenue  for  admitting 
this  objectionable  evidence. 

Mr.  Smyth  contended  that  evidence  of  these  rumours  was 
properly  received  ; citing  Best  on  Evidence,  9th  ed.,  p.  412,  where 
the  author  says  : “ Although  common  rumour  cannot  be  received 
as  proof  of  a fact, — being  hearsay  in  one  of  its  worst  forms, — 
yet  when  the  conduct  of  a person  is  in  question,  evidence  as  to 
whether  a certain  rumour  had  reached  his  ears  at  a particular 
time  may  be  perfectly  receivable.”  In  support  of  the  text  the 
author  cites  Jones  v.  Perry  (1796),  2 Esp.  482,  and  Thomas  v. 
Russell  (1854),  9 Ex.  764. 

Jones  v.  Perry  was  an  action  for  keeping  a mischievous 
dog  which  had  bitten  the  plaintiff’s  child,  from  which  it  had 
died  from  an  attack  of  hydrophobia.  There  was  evidence  that 
the  animal  was  fierce,  unruly,  and  not  safe  to  be  permitted  to 
go  abroad,  and  that  the  defendant  had  some  knowledge  or 
suspicion  of  the  fact  that  the  dog  had  been  bitten,  by  tying 
him  up.  A witness  was  asked  if  she  had  not  heard  that  the 
defendant’s  dog  had  been  bitten  by  a mad  dog.  Lord  Kenyon 
permitted  the  question  to  be  asked,  for  if  common  report  was 
that  the  dog  had  been  bitten,  a certain  duty  attached  to  the 
defendant  to  keep  the  dog  properly  secured.  Thomas  v.  Russell 
was  an  action  for  malicious  prosecution  in  having  given  the 
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plaintiff  into  custody  for  having  oysters  in  his  possession 
alleged  by  the  defendant  to  have  been  stolen  from  his  oyster 
bed.  At  the  trial  the  defendant,  in  order  to  shew  that  he 
acted  bond  fide  and  under  the  belief  that  the  oysters  were 
stolen,  tendered  in  evidence  the  record  of  the  conviction  of  a 
person  who  had  shortly  before  been  tried  for  taking  oysters 
from  the  same  bed  of  the  defendant.  It  was  held  that  the 
record  was  inadmissible  for  that  purpose. 

These  cases  in  no  way  support  the  contention  of  counsel  that 
the  rumours  sworn  to  by  the  plaintiff  were  admissible  to  prove 
the  facts  for  which  they  were  received  in  evidence. 

The  rules  governing  the  admission  of  statements  made  by 
third  parties  not  under  oath,  such  as  the  existence  of  general 
reputation,  reputed  ownership,  public  rumour,  general  character, 
general  notoriety,  etc.,  etc.,  are  fully  dealt  with  in  Taylor  on 
Evidence,  8th  ed.,  secs.  576  to  582  inclusive. 

The  learned  trial  J udge,  during  his  exhaustive  charge  to  the 
jury,  dealing  with  the  rumours  given  in  evidence  by  the  plain- 
tiff, and  to  which  I have  referred,  said  : “ In  that  connection  I 
must  tell  you  that  although  some  evidence  was  allowed  to  be 
given  by  the  plaintiff  as  to  certain  rumours  he  had  heard  from 
different  sources, — evidence  which  never  could  have  been  given 
had  the  door  not  been  opened,  as  I thought,  by  certain  questions 
put  to  him  by  counsel  for  the  defendant, — although  that  evi- 
dence was  given  and  is  before  you,  I tell  you,  as  a matter  of  law, 
that  that  evidence  establishes  absolutely  nothing ; it  is  the 
merest  kind  of  hearsay.  Because  a man  comes  to  you  and  says 
he  heard  rumours  of  this,  and  rumours  of  that,  even  if  he  gives 
you  the  names  of  his  informers,  you  cannot  upon  that  base  a 
finding  that  those  rumours  are  true,  or  that  there  was  any 
foundation  whatever  for  them ; you  must  have  a great  deal 
more  before  you  can  find  as  a fact  that  up  to  September,  1899, 
there  was  anything  improper  between  the  plaintiff’s  wife  and 
the  defendant.  ...  I say  to  you,  gentlemen,  that  it  would  be 
absolutely  unsafe  upon  that  evidence  to  base  any  finding  what- 
ever that  there  were  improper  relations  existing  between  the 
defendant  and  the  plaintiff’s  wife  prior  to  September,  1900. 
Can  you,  from  the  fact  of  the  visits  spoken  of,  culminating 
ultimately  in  marriage,  from  the  fact  of  these  people  seeing 
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another  at  different  places,  from  the  fact  of  the  defendant 
visiting  her,  apparently,  wherever  she  went,  following  her 
to  Buffalo  and  to  New  Jersey,  and  seeing  her  there,  can 
you,  I say,  from  these  circumstances  infer  that  there  was 
at  that  time  existing  between  them  any  relation  which 
was  not  proper,  considering  their  respective  situations  ? Did 
their  relations  go  beyond  mere  ordinary  friendship  ? . . . That 
is  all  we  have  down  to  1900  ; no  direct  evidence  of  adultery, 
no  evidence  of  facts  directly  pointing  to  adultery  as  a necessary 
consequence,  only  frequent  visits  at  different  places.  Do  these 
justify  the  inference,  do  they  lead  to  the  conclusion  that  there 
were  improper  relations  between  these  parties  at  that  time  ? If 
they  do  not,  you  cannot  on  that  count  find  for  the  plaintiff' ; if 
they  do,  you  may  so  find,  if  you  see  fit,  but  that,  also,  must  be 
subject  to  what  I shall  have  to  say  to  you  later  as  to  the  effect 
of  the  separation  then  subsisting  between  the  parties.  After 
September,  1899,  however,  it  is  admitted  that  the  relations 
of  husband  and  wife  subsisted  between  the  defendant  and  the 
plain  tiff’s  wife.” 

Counsel  for  the  defendant  having  drawn  the  learned  Judge’s 
attention  to  that  part  of  his  charge  where  he  asked  the  jury 
whether  the  visits  of  the  defendant  to  the  plaintiff’s  wife  led  to 
the  inference  that  there  were  improper  relations  between  them, 
and  if  they  did  that  they  might  so  find,  was  a misdirection, 
and  that  the  direction  to  the  jury  should  have  been  that  there 
was  no  evidence  whatever  from  which  they  could  draw  such 
inference,  and  that  in  the  absence  of  that  evidence  they  were 
not  entitled  to  draw  any  such  inference,  the  learned  Judge  then 
directed  the  jury  as  follows : “ I am  also  asked  by  the  learned 
counsel  for  the  defendant  to  say  to  you  that  you  should  not 
from  their  mere  frequency,  without  further  evidence,  infer  from 
the  visits  paid  by  the  defendant  to  the  plaintiff’s  wife  between 
1896  and  the  time  of  the  Rochester  marriage,  that  there  were 
any  improper  relations  between  them,  that  you  should  not  draw 
that  inference  without  some  direct,  positive  evidence  to  that 
effect.  Upon  that,  you  are  perfectly  at  liberty,  if  you  see  fit  to 
do  so,  to  infer  from  the  frequency  of  those . visits,  from  the 
seeking  of  the  woman  by  the  defendant  at  different  places  and 
times,  that  those  visits  were  for  some  purpose,  and  were  actuated 
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by  some  strong  motive.  But  it  might  be  dangerous,  without 
more  cogent  evidence,  to  infer  that  there  was  actually  improper 
intercourse  upon  those  occasions,  and  that  evidence  is  wanting. 
You  are  at  liberty,  however,  to  draw  the  inference  from  those 
visits,  if  you  see  fit,  that  the  man  was  then  a suitor  for  the  plain- 
tiff’s wife’s  hand,  notwithstanding  the  denial  she  made  in  the 
witness  box.  And  in  that  same  connection,  let  me  say  now 
that  you  are  the  absolute  judges  of  the  facts,  and  that  I have 
not  in  any  way  endeavoured  to  turn  your  views  upon  the  facts, 
except  where  those  facts  were  undisputed,  as  they  were  in 
regard  to  these  matters  of  the  divorce,  and  where  upon  the 
undisputed  facts  the  law  was  so  clear  that  I had  no  hesitation 
in  regard  to  it.” 

In  all  the  facts  disclosed  by  the  evidence,  which  were  really 
relevant  to  the  issues  to  be  tried,  there  was  no  evidence  leading 
to  the  conclusion  that  down  to  1900  adultery  had  been  com- 
mitted, and  there  was  nothing  from  which  acts  of  adultery 
could  fairly  be  inferred.  The  inference  proper  to  be  drawn  from 
any  attentions  paid  by  the  defendant  to  the  plaintiff’s 
wife,  after  the  defendant’s  wife  had  obtained  a divorce  from 
him  in  February,  1899,  was  rather  that  they  were  bestowed  by  the 
defendant  in  the  character  of  a suitor,  and  therefore  honourable. 
From  parts  of  the  passages  in  the  summing  up  of  the  learned 
Judge,  above  referred  to,  this  was  apparently  his  view.  He, 
however,  notwithstanding  this  view,  left  the  question  to  the 
jury  in  such  a way  that  they  were  at  liberty  to  draw  the  infer- 
ence from  the  defendant’s  visits  to  the  plaintiff’s  wife  that  there 
might  have  been  adulterous  intercourse  between  them. 

This  misdirection  probably  had  much  influence  in  determin- 
ing the  verdict  of  the  jury. 

On  the  question  of  damages,  the  decision  in  Constantinidi 
v.  Constantinidi , [1903]  P.  246,  was  pressed  upon  us.  There 
the  respondent  went  from  England  to  Sioux  Falls,  in  the  State 
of  Dakota,  and  after  obtaining  a divorce  there  she  married  the 
co-respondent.  But  Sir  Francis  Jeune  points  out  that  the  jury 
“ could  not  have  given  the  decision  they  did  unless  they  were 
satisfied  that  when  the  respondent  left  the  petitioner  in  1897 
she  was  already  under  the  influence  of  the  co-respondent  and 
had  in  fact  transferred  her  affections  to  him.” 
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In  the  present  case,  the  plaintiff’s  wife  refused  to  live  with 
him  because  she  had  contracted  through  him  a loathsome 
disease,  and  because  of  his  intemperate  habits  and  abuse  of 
her  she  sought  to  get  rid  of  the  matrimonial  yoke.  Of  her 
intention  to  do  this  the  plaintiff  says  he  heard,  and  he  made  „ „ 

r J MacMahon,  J. 

no  effort  to  induce  her  to  change  her  mind.  Between  1893, 
when  she  returned  to  her  father’s  house,  and  the  autumn  of 
1899  he  never  went  to  see  her  or  communicated  with  her.  So 
that  during  the  ten  years  from  1890  to  1899,  inclusive,  one 
would  be  justified  in  saying  he  had  voluntarily  relinquished 
all  claim  upon  her  as  his  wife. 

What  injury  has  he  sustained  for  which  the  defendant  is 
liable  ? It  cannot  be  for  damages  for  the  loss  of  consortium , 
for  the  consortium  ceased  to  exist  six  years  before  the  defen- 
dant knew  the  plaintiff’s  former  wife,  and  she  had  obtained 
what  she  considered  a valid  divorce,  and  intended  never  to 
return  to  him.  It  could  not  be  for  the  alleged  affront,  for  any 
affront  offered  him  was  by  his  wife  in  obtaining  a divorce  and 
refusing  to  regard  him  as  her  husband.  She  lived  with  her 
father  during  his  lifetime,  and  afterwards  with  her  mother  for 
six  years  as  a divorcee,  and  had  resumed  her  maiden  name,  and 
was  known  and  called  by  it. 

After  all  these  years  of  separation  in  which  the  plaintiff 
was  acquiescing,  and  after  having  concluded  to  abandon  his  wife, 
he  would, — if  entitled  to  recover  at  all, — (to  repeat  the  expres- 
sion of  Mr.  Justice  Butt,  in  Izard  v.  Izard),  be  compensated 
by  the  smallest  amount  of  damages. 

We  have  not  only  from  plaintiff’s  lips  his  expressed  inten- 
tion to  abandon  his  wife,  but  also  his  conduct  for  ten  years  in 
his  actual  abandonment  of  her.  There  was,  therefore,  no  case 
to  go  to  the  jury,  and  I would  set  aside  the  verdict  of  the  jury 
and  the  judgment  directed  to  be  entered  thereon,  and  direct 
that  judgment  be  entered  for  the  defendant  dismissing  the 
action  with  costs. 


R.  s.  c. 
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[BOYD,  C.] 

Brown  y.  Brown. 

Dowei — Locatee  of  Crown  Lands — Trust  resting  on  Bond — Unregistered  Assign- 
ment —Evidence — Corroboration — R.S.O.  1897,  ch.  26,  sec.  19. — lb.  ch.  73, 
sec.  10. 

A locatee  of  Crown  lands  executed  a bond  in  favor  of  his  son,  in  consideration 
as  to  one  of  the  lots,  of  the  son’s  services  for  many  years,  which  was  duly 
registered,  providing  that  the  land  should,  at  his  death,  be  conveyed  to  the 
latter,  on  condition  that  he  paid  the  Crown  dues,  which  he  did.  The  father 
married  again  before  obtaining  the  patent: — 

Held , that  his  widow  was  not  entitled  to  dower,  insomuch  as  he  had  no  more 
than  the  right  of  enjoyment  for  his  life  with  the  fee  held  as  trustee  for  his  son. 

A locatee  of  land  transferred  all  his  interest  therein  to  his  son  by  assignment, 
which  was  deposited,  but  not  registered,  in  the  Crown  Lands  Office  : — 

Held , that  notwithstanding  R.S.O.  1897,  ch.  26,  sec.  19,  the  omission  to  regis- 
ter did  not  invalidate  the  transfer  as  against  the  assignor  ; and  it  operated 
to  prevent  the  locatee  from  dying  beneficially  entitled,  and  so  defeated 
any  claim  of  his  widow  under  the  Dower  Act. 

Held,  also,  that  the  evidence  of  the  son,  on  which  the  facts  mainly  rested,  did 
not  need  corroboration  under  R.S.O.  1897,  ch.  73,  sec.  10,  as  he  was  not 
litigating  adversely  to  the  representative  of  his  father’s  estate. 

This  was  an  action  for  dower, brought  under  the  circumstances 
set  out  in  the  judgment,  which  was  tried  at  Waikerton,  on  June 
13th  and  14th,  1904,  before  Boyd,  C. 

A.  Shaw,  K.C.,  for  the  plaintiff,  referred  to  Cameron  on 
Dower,  pp.  77,  78,  127,  266;  Craig  v.  Templeton  (1860),  8 Gr. 
483;  RS.O.  1897,  ch.  28,  sec.  19. 

A.  B.  Aylesworth,  K.C.,  for  the  defendant,  referred  to 
Gordon  v.  Gordon  (1864),  10  Gr.  466  ; Lloyd  v.  Lloyd  (1843), 

4 Dr.  & W.  354,  370;  Burns  v.  Burns  (1874),  21  Gr.  7; 
Fitzgerald  v.  Fitzgerald  (1903),  5 O.L.R.  279. 

Shaw,  in  reply,  referred  to  Allan  v.  Rever  (1902),  4 O.L.R. 

309;  R.S.O.  1897,  ch.  127,  sec.  4. 

j 

June  17.  Boyd,  C. : — Upon  the  facts  of  this  case  as 
ascertained  by  the  evidence  of  the  defendant,'  I do  not  think 
the  plaintiff  can  claim  dower.  I think  all  the  witnesses  are  to 
be  believed,  and  I find  no  evidence  of  any  fraud  to  oust  the 
plaintiff  as  possible  doweress  before  her  marriage.  At  the  date 
of  the  marriage  the  husband  had  no  more  than  a right  to 
purchase  certain  Crown  lands — lots  2 and  3 in  concession  2 of 
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Elderslie.  As  to  lot  2,  he  had  made  an  engagement  with  his  son, 
the  defendant,  to  convey  that  to  him  in  consideration  for  his 
services  for  many  years  after  he  was  21,  and  this  took  shape 
before  the  marriage  in  the  form  of  a bond  drawn  by  the  father, 
delivered  to  and  registered  by  the  son,  providing  that  the  land 
should  be  conveyed  at  the  father’s  death,  upon  condition  that 
the  son  should  pay  the  Crown  dues  on  both  lots  2 and  3.  This 
was  made  on  February  9th,  1888,  and  ten  days  afterwards  the 
father  and  the  plaintiff  were  married.  It  is  sufficiently  proved 
that  the  son  did  recoup  the  father  for  all  outlay  in  respect  of 
the  Crown  dues  as  to  lot  2,  and  he  has  paid  the  dues  on  lot  3 
since  the  father’s  death.  No  doubt  the  patent  of  lot  2 was 
issued  to  the  father  on  March  28th,  1888,  but  the  estate  was 
held  by  the  father  subject  to  the  obligations  of  the  bond  after- 
wards carried  out  to  the  satisfaction  of  the  father  before  his 
death.  As  to  this  patented  land,  the  father  had,  in  my  opinion, 
no  more  than  the  right  of  enjoyment  for  life  with  the  fee  held 
as  trustee  for  the  son.  There  was  no  beneficial  use  in  the 
father  except  for  his  life,  and  he  cannot  be  said  to  have  died 
beneficially  entitled  to  any  land  or  interest  in  land  covered  by 
the  terms  of  the  bond. 

As  to  the  other  parcel,  the  father  had  nothing  more  than  an 

equitable  interest  in  this  during  his  life,  and  he  transferred  all 

his  interest  therein  to  the  son  by  assignment,  dated  August  15th, 

1903,  which  has  been  deposited  but  not  registered  in  the  Crown 

lands  office.  It  wTas  urged  that  the  omission  to  register 

invalidated  the  transfer.  I do  not  so  read  the  Public  Lands 

* 

Act,  R.S.O.  1897,  ch.  26,  sec.  19.  It  may  be  inoperative  as 
against  a subsequent  registered  instrument,  but  it  is  good  as 
against  the  assignor,  and  it  operates  inter  vivos  so  as  to  prevent 
the  father  from  dying  beneficially  entitled,  and  thus  defeats 
any  claim  of  the  widow  under  the  Dower  Act : Fitzgerald  v. 
Fitzgerald,  5 O.L.R.  279. 

The  facts  rest  mainly  upon  the  evidence  of  the  son.  I do 
not  regard  him  as  necessarily  needing  corroboration  under  R.S.O. 
1897,  ch.  73,  sec.  10.  That  provision  is  to  prevent  recovery 
against  the  estate  of  a person  deceased  upon  the  sole- evidence 
of  the  interested  party  who  is  litigating  adversely  to  the 
representative  of  the  estate. 


Boyd,  C. 

1904 
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v. 
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Here  the  executor  (who  under  the  Devolution  of  Estates 
Act  represents  the  devisee  of  the  land)  is  resisting  the  claim  of 
the  widow,  who  must  recover  on  the  legal  strength  of  her  own 
case,  and  she  has  to  overcome  the  effect  of  facts  only  known  to 
the  defendant.  The  question  is  reduced  to  one  of  credibility  of 
the  sole  living  witness,  and  though  he  testifies  in  his  own 
favour  I do  not  disbelieve  him. 

I do  not  think  the  widow  should  be  mulct  in  costs  because 
of  making  this  claim.  The  dealings  of  father  and  son  were  of 
such  a nature  inter  se  as  to  require  explanation  and  vindication. 
They  appear  to  have  been  kept  secret  from  the  wife  by  the 
other  members  of  the  family,  and,  while  the  action  is  dismissed, 
I do  not  take  it  to  be  a case  for  costs  against  her. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.]  C.  A. 

1904 

The  Township  of  Waterloo  v.  The  Town  of  Berlin.  t — - 

June  30. 

Municipal  Corporation — Extending  Drain  into  Adjoining  Municipality — Terms 
and  Conditions — Award  of  Arbitrators  — Invalid  Award  — Consolidated 
Municipal  Act,  1903,  secs.  55  j,  555. 

Arbitrators  made  an  award,  purporting  to  be  under  sec.  555  of  the  Consoli- 
dated Municipal  Act,  1903,  3 Edw.  VII,  ch.  19,  (O. ),  permitting  an  extension 
of  a sewer  from  one  municipality  into  another,  but  no  by-law  had  ever  been 
passed  by  the  former  defining  the  lands  to  be  taken  or  affected,  or  the  route 
of  the  sewer,  and  there  were,  moreover,  no  terms  or  conditions  imposed  upon 
the  former  by  the  award. 

Held,  affirming  the  decision  of  Teetzel,  J.,  that  the  award  was  bad,  and  should 
be  set  aside. 

Moss,  C.  J.O.,  and  Maclennan,  J.A.,  dissenting. 

This  was  an  appeal  by  the  town  of  Berlin  from  the  order 
of  Teetzel,  J.,  made  January  29th,  1904,  reported  7 O.L.R.  64, 
whereby  he  allowed  the  motion  of  the  township  of  Waterloo  to 
set  aside  the  award,  dated  November  27th,  1903,  made  by 
Duncan  Chisholm  and  Ferdinand  Walter,  the  majority  of  the 
arbitrators  appointed  under  secs.  554  and  555  of  the  Muni- 
cipal Act,  3 Edw.  VII.,  ch.  19  (O.),  and  referred  the  award  back 
to  the  arbitrators. 


The  appeal  was  argued  on  April  22nd  and  25th,  1904, 
before  Moss,  C.J.O.,  and  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  E.  P.  Clement,  K.C.  and  C.  A.  Moss, 
for  the  appellants,  contended  that  the  statute,  3 Edw.  VII., 
ch.  19  (O.),  nowhere  said  that  the  municipality  must  first  define 
the  land  it  proposed  to  take,  which  would  be  very  incon- 
venient; that  it  was  time  enough  to  do  so  if,  and  when,  the 
other  township  had  asked  them  to  shew  where  they  were 
going;  that  all  that  was  incumbent  upon  them  was  to  shew 
the  arbitrators  that  they  should  be  allowed  to  go  outside  their 
own  limits ; that  this  was  the  only  question  before  the  arbi- 
trators; that  no  terms  or  conditions  were  before  the  arbitrators, 
nor  was  there  such  evidence  as  would  enable  them  to  fix  them ; 
that  it  was  for  the  servient  municipality  to  shew  what  would 
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be  the  proper  terms  and  conditions ; that  the  award  was  as 
certain  and  definite  as  it  could  be  under  the  circumstances : 
3 Edw.  VII.,  ch.  19,  secs.  437,  554  (O.). 

E.  E.  A.  JJuVernet,  for  the  respondent,  contended  that 
arbitrators  were  trustees  for  the  whole  municipality,  and  were 
bound  to  exercise  a judgment,  and  before  doing  so  must  have 
something  to  base  it  on — must  have  a definite  scheme  before 
them  ; that  the  town  of  Berlin  should  have  first  passed  a 
by-law  defining  the  lands  to  be  taken  or  affected  (sec.  555); 
that  conditions  could  not  be  imposed  until  it  was  known  where 
the  sewers  were  going. 

Moss , in  reply,  contended  that  if  the  appellant  had  come 
with  a scheme  the  arbitrators  might  have  rejected  it,  and  they 
would  have  had  to  come  again  and  again  ; that  they  were  not 
called  upon  to  propose  a scheme  until  the  other  side  had  first 
suggested  terms  and  conditions. 


June  30.  The  judgment  of  the  majority  of  the  Court  was 
delivered  by  Garrow,  J.A. : — This  is  an  appeal  by  the  cor- 
poration of  the  town  of  Berlin  from  the  judgment  of  Teetzel,  J., 
setting  aside  an  award  made  by  arbitrators  under  the  provi- 
sions of  secs.  554,  555,  of  the  Municipal  Act,  3 Edw.  VII.,  ch.  19, 
upon  the  grounds  (1)  “That  the  award  is  void  for  lack  of 
certainty  and  finality  in  that  no  specific  lands  are  mentioned 
therein  which  may  be  taken  by  the  respondents  (the  corpora- 
tion of  the  town  of  Berlin),  and  with  which  the  necessary  con- 
nections with  the  respondent’s  sewage  system  may  be  made 
under  the  above  sections  of  the  Municipal  Act;  (2)  and  that 
the  award  is  void  and  defective  inasmuch  that  it  does  not  state 
upon  what  terms  and  conditions,  if  any,  the  said  respondents 
may  acquire  lands  in  the  appellant’s  municipality,”  and  the 
matter  was  thereby  referred  back  to  the  arbitrators  for  further 
consideration. 

The  contention  on  the  part  of  the  present  appellants  is  that 
they  were  not  required  to  make  any  definite  proposal  as  to 
route  or  lands  to  be  taken  or  affected,  or  to  offer  any  terms  or 
conditions  for  the  consideration  of  the  respondents  ; that  they 
were  entitled  to  have  the  mere  abstract  question  of  their  pro 
posal  to  invade  the  territory  under  the  municipal  control  of  the 
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respondents  passed  upon  by  arbitration,  and  that  as  the  respon- 
dents were  wholly  objecting  to  such  invasion,  and  had  not 
suggested  terms  or  conditions,  the  arbitrators  were  at  liberty  to 
deal  with  such  abstract  question  by  awarding  the  right  to  so 
invade  generally,  that  is  at  an}?-  point  of  the  compass,  so  far  as 
the  language  of  the  award  is  concerned,  and  also  to  do  so 
unconditionally. 

The  award,  omitting  formal  matter,  is  as  follows  : — “ That 
the  said  town  of  Berlin  may  enter  upon,  take  and  use  any 
land  in  the  adjacent  or  contiguous  municipality  of  the  said 
township  of  Waterloo,  in  any  way  necessary  or  convenient  for 
the  purpose  of  providing  an  outlet  for  the  main  outfall  sewer  of 
Berlin  aforesaid,  and  for  extending  the  main  outfall  sewer  of 
said  town  of  Berlin  into  or  through  the  said  township  of  Water- 
loo, and  for  the  purpose  of  establishing  works  or  basins  for  the 
interception  or  purification  for  sewer  in  said  township,  and  for 
making  all  necessary  connection  therewith,  but  subject  always 
to  the  compensation  to  persons  who  may  suffer  injury  there- 
from.” 

Before  commencing  these  proceedings  the  municipal  council 
of  the  town  of  Berlin  had  passed  a by-law  reciting  the  neces- 
sity of  extending  their  main  outfall  sewer  into  the  contiguous 
municipality  of  the  township  of  Waterloo,  and  the  desire  of  the 
said  corporation  of  Berlin  to  enter  upon,  take  and  use  certain 
lands  (unspecified)  in  the  said  township  of  Waterloo  for  the 
purpose  of  providing  such  outlet,  and  of  establishing  works  or 
basins  for  the  interception  or  purification  of  sewage,  that  appli- 
cation had  been  made  to  the  municipal  council  of  Waterloo  to 
consent,  and  that  that  council  had  neglected  and  refused,  and 
that  it  is  necessary  “ that  the  question  between  the  said  town 
of  Berlin  and  the  said  township  of  Waterloo  should  be  settled 
by  arbitration  pursuant  to  sec.  555  of  the  Consolidated 
Municipal  Act,  1903,  and  then  proceeded  to  appoint  an  arbi- 
trator, “ for  the  purpose  above  recited.”  Upon  receiving  notice 
of  this  by-law  the  municipal  council  of  the  township  of 
Waterloo  also  passed  a by-law  appointing  an  arbitrator.  These 
two  appointed  a third,  and  the  arbitration  proceeded  with  the 
result  before  mentioned. 

No  by-law,  so  far  as  appears,  was  ever  passed  by  the  muni- 
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cipal  council  of  the  town  of  Berlin  defining  the  lands  to  be 
taken  or  affected,  or  the  route  of  the  proposed  sewer  into  or 
through  the  township  of  Waterloo. 

This,  it  appears  to  me,  is  a fatal  defect. 

Section  554  of  3 Edw.  VII.,  ch.  19,  enacts  that  by-laws  may 
be  passed  by  the  councils  of  counties,  cities,  towns,  townships 
and  villages,  for  . . . taking  or  using  any  land  in  or  adjacent 
to  the  municipality  in  any  way  necessary  or  convenient  for  the 
opening,  making,  etc.,  of  . . . sewers,  and  for  entering  upon, 
taking  or  using  any  land  in  or  adjacent  to  the  municipality,  for 
the  purpose  of  providing  an  outlet  for  any  sewer,  or  of  estab- 
lishing works  or  basins  for  the  interception  or  purification  of 


sewage.  . . . 

By  sec.  555  it  is  provided,  that  (1)  in  case  any  . . . town 
...  is  so  situated  that  in  the  construction  of  any  sewer  therein 
it  becomes  necessary  in  order  to  procure  an  outlet  therefor  to 
extend  the  same  into  or  through  a contiguous  municipality,  the 
. . . town  . . . shall  have  power,  subject  as  hereinafter  pro- 
vided, to  so  extend  such  sewer  into  or  through  such  contiguous 
municipality,  and  shall  have  power  to  unite  and  connect  the 
same  to  any  already  existing  sewer  or  sewers  of  such  contigu- 
ous municipality  upon  such  terms  and  conditions  as  may  be 
agreed  upon  between  the  respective  municipalities,  and  in  case 
of  a difference,  then  upon  such  terms  and  conditions  as  may  be 
determined  by  arbitration  . . . ; and  (2)  in  any  case  where  any 
municipality  objects  to  allow  an  adjoining  municipality  to  con- 
nect a sewer  with  any  existing  sewer,  or  to  extend  a sewer 
through  its  territory  as  above  provided,  the  arbitrators  shall 
not  only  determine  the  terms  and  conditions  upon  which  the 
connection  or  extension  is  to  be  made,  but  also  whether  the 
connection  or  extension  should,  under  the  circumstances,  be  per- 
mitted or  allowed  to  be  made. 

The  whole  scope  and  trend  of  this  legislation,  it  appears  to 
me,  is  clearly  based  upon  this : that  as  the  first  step  a condi- 
tion precedent,  as  it  might  be  called — a by-law  defining  the 
course  in  the  contiguous  municipality  of  the  proposed  sewer, 
and  the  lands  and  roads  to  be  affected — shall  first  be  duly 
passed  by  the  municipality  seeking  the  extension,  and  notice 
thereof  given  to  the  contiguous  municipality.  The  proposition, 
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in  other  words,  is  not,  in  my  opinion,  an  abstract  but  a concrete 
one,  and  until  it  has  assumed  the  latter  form  by  means  of  a 
properly  prepared  by-law  there  is  nothing  to  arbitrate  upon, 
nor  indeed  anything  upon  which  the  contiguous  municipality 
is  legally  called  upon  to  express  either  assent  or  dissent.  See 
Rose  v.  Townshijp  of  West  Wawanosh  (1890),  19  O.R.  294.  But 
not  only  is  there,  in  my  opinion,  for  the  reasons  which  I have 
given,  no  proper  commencement  of  the  proceedings  upon  which 
to  base  an  award,  but  there  is  also  in  the  award  itself  a total 
lack  of  any  terms  or  conditions  imposed  upon  Berlin  such  as 
the  statute  contemplates.  This  may  or  may  not  be  in  itself  a 
sufficient  reason  to  invalidate  the  award,  but  it  is,  at  all  events, 
an  amply  sufficient  reason  under  the  circumstances  for  re- 
mitting the  matter  for  further  consideration. 

The  answer  of  counsel  for  Berlin  as  to  this  is  that  Waterloo 
did  not  propose  any  terms  and  conditions,  and  that  therefore 
there  was  no  “ difference  ” upon  which  the  arbitrators  could 
act.  But  Waterloo  resisted  the  application  in  toto.  Until  that 
question  was  determined  it  had  not  become  a question  of  terms 
and  conditions.  And  when  it  was  determined  adversely  to 
Waterloo,  as  it  was  by  the  arbitrators,  Waterloo  should  cer- 
tainly have  had  an  opportunity,  before  the  award  was  made,  of 
suggesting  and  of  having  considered  such  reasonable  terms  and 
conditions  as  were  necessary  to  protect  the  inhabitants  of  that 
township.  No  such  opportunity  was  apparently  given.  The 
matter,  and  apparently  the  only  matter  submitted  to  the  arbi- 
trators, was  the  question  of  whether  Berlin  should  or  should 
not  be  allowed  to  make  the  extension. 

No  special  duty  was  under  the  circumstances  cast  upon 
Waterloo  to  suggest  terms  and  conditions,  and  their  failure  to 
do  so  should  not  have  been  taken  as  a submission  to  the  inva- 
sion of  that  township  unconditionally.  Indeed,  the  duty  of 
making  such  a suggestion  of  terms  and  conditions  rested  in  the 
first  instance  quite  as  much  upon  Berlin  as  Waterloo.  The 
former  was  seeking  the  favour  and  should,  I think,  have  sub- 
mitted the  proposition,  including  the  terms  and  conditions,  in 
such  a way  and  shape  as  to  raise,  if  necessary,  the  “ difference,” 
if  any,  to  be  determined  by  the  arbitrators.  The  statute 
clearly  implies,  if  it  does  not  express,  that  there  shall  be  terms 
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and  conditions  of  some  sort,  and  I am  inclined  to  think  that 
the  award  is  defective  in  law  upon  this  ground,  because  it  does 
not  shew  an  adjudication  upon  this  subject  one  way  or  the 
other,  for  the  wholly  unnecessary  adjudication  upon  the  ques- 
tion of  compensation,  a matter  provided  for  by  the  statute 
itself,  and  therefore  not  one  to  be  dealt  with  by  the  arbitrators, 
cannot  be  fairly  called  such  an  adjudication.  I do  not,  however, 
feel  called  upon  to  pronounce  a final  opinion  on  this  point, 
because  in  any  event  it  appears  to  me  that  Waterloo,  as  a 
matter  of  right,  and  if  not  of  right  then  of  grace,  should  have 
an  opportunity  of  having  proper  terms  imposed  upon  Berlin  as 
the  condition  of  the  proposed  extension. 

Strictly  speaking,  I think  the  proper  order  to  make  is  to 
set  aside  the  award  altogether  upon  the  first  ground.  But  it 
seems  a pity,  as  time  is  a very  great  object  we  were  told,  to 
compel  proceedings  to  be  begun  de  novo,  and  so,  if  the  parties 
consent,  the  matter  may  be  remitted  to  the  arbitrators,  with 
instructions  to  define  in  the  award  the  proposed  sewer  and 
works,  and  the  lands  to  be  acquired  or  affected  thereby,  and 
the  terms  and  conditions  upon  which  the  extension  may  be 
made,  Berlin,  of  course,  first  passing  the  necessary  by-law, 
with  proper  definitions,  as  before  indicated. 

But  if  the  parties  do  not  consent,  then  the  award  should,  I 
think,  simply  be  set  aside,  with  costs  to  the  township  of 
Waterloo  here  and  below. 

Osler  and  Maclaren,  J.A.,  concurred  in  dismissing  the 
appeal.* 

Maclennan,  J.A.  I am  of  opinion  that  we  should  allow 
this  appeal. 

The  grounds  upon  which  the  award  was  set  aside  are  two : 
First,  because  no  specific  lands  were  mentioned  therein  which 
might  be  taken  by  the  town  for  sewer  purposes  ; and  secondly, 
because  it  did  not  state  upon  what  terms  and  conditions,  if  any, 
the  town  might  acquire  lands  within  the  township. 

*No  consent  having  been  given,  the  appeal  was  dismissed  with  costs 
and  the  matter  remitted  to  the  arbitrators  in  accordance  with  the  judgment  of 
Teetzel,  J. 
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I do  not  think  either  of  these  grounds  fatal.  Independently 
of  the  statute  the  town  had  no  power  to  extend  its  sewage 
works  beyond  its  own  municipal  limits  or  into  an  adjacent 
township;  that  power  is  conferred  by  sec.  554  of  3 Edw.  VII., 
ch.  19,  subject  to  the  payment  of  compensation,  and  to  any 
restrictions  imposed  by  the  Act.  Section  555  confers  the  same 
power  more  specifically,  and  adds  that  it  may  be  exercised  upon 
such  terms  and  conditions  as  may  be  agreed  upon  between  the 
respective  municipalities,  and  in  case  of  a difference,  then  upon 
such  terms  and  conditions  as  may  be  determined  by  arbitration. 
Sub- section  2 of  the  same  sec.  555  provides  that  where  the 
adjacent  municipality  objects  altogether  to  the  proposed  inva- 
sion the  arbitrators  shall  not  only  determine  the  terms  and 
conditions  on  which  that  may  be  done,  but  also  whether  or  not 
it  may  be  done  at  all. 

It  was  evident  that  unless  the  town  could  get  permission  to 
extend  its  works  into  the  township  it  was  an  end  of  the  matter. 
The  consideration  of  a route,  or  of  lands  to  be  acquired,  or  plans 
to  be  prepared,  would  be  useless.  Therefore,  the  first  thing  the 
town  did  was  to  ask  for  permission,  and  that  was  refused.  An 
arbitration  then  became  necessary,  and  at  that  stage  the  sole 
difference  which  existed  between  the  parties  was  whether  the 
extension  should  be  allowed  or  not.  Arbitrators  were  appointed, 
and  sub-sec.  2 cast  upon  them  the  duty  of  determining,  not 
only  whether  the  required  permission  should  be  granted,  but 
also,  in  case  of  a difference,  the  terms  and  conditions.  Now  it 
is  evident,  from  the  language  of  the  statute,  that  the  arbi- 
trators could  not,  of  their  own  volition,  impose  terms  and  con- 
ditions upon  the  town  in  the  exercise  of  the  right  which  it 
sought.  They  could  only  do  that  in  case  of  a difference,  and  it 
does  not  appear  that  either  party  sought  to  qualify  the  right 
by  any  terms  or  conditions  whatever,  or  that  any  difference 
with  respect  to  such  was  brought  to  their  attention  or  notice, 
or  submitted  to  them  for  determination. 

That  being  so,  I think  the  arbitrators  did  all  that  their  duty 
under  the  statute  required  of  them,  and  that  their  award  is 
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I am  therefore  of  opinion  that  the  appeal  should  be  allowed, 
with  costs. 
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June  29. 


[IN  THE  COURT  OF  APPEAL.] 

Toronto  General  Trusts  Corporation 

v. 

The  Central  Ontario  Railway. 


Railways — Bonds — Mortgage — Default  in  Payment  — Sale  of  Railway — Validity 
— 46  Viet.  eh.  24,  secs.  14 , 15,  16  ( D ). 

A railway  incorporated  by  Provincial  legislation,  and  which  has  been  declared 
to  be  a work  for  “The  general  advantage  of  Canada”  can,  since  the  passing 
of  the  Act  46  Viet.  ch.  24,  secs.  14,  15,  and  16  (D),  be  validly  sold  as  a 
going  concern,  where  the  sale  is  under  a mortgage,  or  at  the  instance  of 
holders  of  bonds  secured  by  a mortgage  on  the  railway,  made  before  or 
after  the  passing  of  that  Act,  or  under  any  other  lawful  proceeding. 

Judgment  of  Boyd,  C.,  6 O.L.R.,  affirmed. 


This  was  an  appeal  by  the  defendants  from  the  judgment  of 
Boyd,  C.,  reported  6 O.L.R.  1,  where  the  facts  are  fully  set  out. 

On  December  3rd,  1903,  the  appeal  was  heard  before 
Moss,  C.J.O.,  Osler,  Maclennan,  Garrow  and  Maclaren,  JJ.A. 

Aylesivorth,  K.  C.,  and  Walter  Barwick,  K.  C.,  for  the 
appellants. 

C.  Robinson,  K.C.,  and  W.  R.  Riddell,  K.C.,  for  the  respon- 
dents. 

The  arguments  sufficiently  appear  from  the  judgments. 

June  29.  Moss,  C.J.O. : — I have  come  to  the  conclusion, 
though  not  without  some  hesitation  and  doubt,  that  the  judg- 
ment appealed  from  should  be  affirmed.  The  only  question 
argued  was  as  to  the  jurisdiction  of  the  High  Court  to  order  a 
sale  of  the  defendants’  railway  and  undertaking. 
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Upon  the  passing  by  the  Parliament  of  Canada  of  the  Act 
47  Viet.  ch.  60,  the  defendants  railway  became  and  is  now 
subject  to  the  legislative  authority  of  the  Parliament  of 
Canada.  The  provisions  of  secs.  278,  279  and  280  of  the 
Dominion  Railway  Act,  1888,  which  were  first  enacted  by 
the  Act  46  Viet.  ch.  24  (D.),  and  which  in  substance  are 
re-enacted  in  sec.  240  of  the  Railway  Act,  1903  (D.),  were 
therefore  applicable  to  the  defendants’  railway  at  the  date  of 
the  commencement  of  the  present  action.  And  the  question  is 
what  is  their  effect  as  respects  the  plaintiffs’  rights  under  the 
mortgage  given  to  them  by  the  defendants  as  security  for  the 
bonds  therein  mentioned. 

The  language  of  sec.  278  does  not  convey  to  my  mind  the 
impression  that  Parliament  had  any  intention  of  dealing  with 
the  jurisdiction  of  the  courts  or  of  making  any  declaration 
with  regard  to  that  question.  I agree  with  the  defendants’ 
argument  that,  so  far  as  judicial  sales  are  concerned,  Parliament 
was  merely  making  provision  for  cases  where,  under  the 
jurisprudence  of  any  Province,  a sale  might  lawfully  be  made 
of  a railway  under  judicial  process.  What  was  desired  was  to 
place  within  a purchaser’s  reach  means  of  rendering  such 
a sale  no  longer  open  to  the  objection  that  the  effect  of 
such  a proceeding  was  to  put  an  end  to  an  undertaking  which 
it  was  in  the  public  interest  should  not  cease  to  operate.  If 
the  intention  was  to  go  beyond  that,  the  language  is  not  very 
happily  chosen.  It  may  have  been,  and  very  probably  was,  the 
case,  that  when  the  legislation  took  effect,  the  jurisprudence  of 
the  Province  of  Quebec  permitted  sales  of  railway  under- 
takings under  judicial  process,  and  that  even  though  the 
proceedings  were  not  taken  directly  for  that  purpose.  But 
that  was  not  the  course  of  the  courts  in  this  Province.  They 
adopted  the  view  held  in  England,  that  while  the  power  of  the 
Court  of  Chancery  to  decree  a sale  of  mortgaged  property  for 
satisfaction  of  the  debt  was  undoubted,  it  was  not  desirable  in 
the  public  interest  to  exercise  that  power  in  the  case  of  mort- 
gages of  railways.  This  holding  was  based  on  grounds  similar 
to  those  on  which  the  decisions  in  England  proceeded,  viz.,  that 
the  remedies  of  creditors  were  restricted  because  it  was  con- 
ceived that  they  ought  to  be  subordinated  to  the  public 
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interests,  and  that  the  power  to  acquire  lands  was  conferred  on 
railways  with  the  intent  that  lands  so  acquired  should  not  be 
limited  or  alienated  to  any  other  purpose : Galt  v.  Erie  and 
Niagara  R.W.  Go.  (1868),  14  Gr.  499.  And  for  these  and  the 
like  reasons  the  Court  withheld  its  hand.  And  so  I apprehend 
the  rule  continues  to  be  with  regard  to  mortgages  of  railways 
in  Ontario  that  are  not  subject  to  the  legislative  authority  of 
the  Parliament  of  Canada.  But  as  respects  railways  subject 
to  that  authority,  the  provisions  of  the  46  Viet.  ch.  24  (D.) 
seem  to  have  the  effect  of  removing  the  main  difficulty  that 
existed  to  the  exercise  by  the  Court  of  its  ordinary  jurisdiction 
in  respect  of  mortgaged  property.  And  there  no  longer  appears 
to  be  the  same  objection  to  the  Court  giving  full  effect  to  the 
terms  and  intent  of  a mortgage  of  property  given  as  security 
for  the  payment  of  money. 

In  Redjield  v.  Corporation  of  Wickham  (1888),  13  App.  Cas. 
467,  the  question  at  issue  only  involved  a consideration  of  the 
effect  of  those  provisions  having  regard  to  the  law  of  Quebec,  but 
the  whole  subject  was  apparently  carefully  considered  by  the 
Judicial  Committee,  and  Lord  Watson’s  language  in  some  parts 
of  the  judgment  indicates  an  opinion  in  favour  of  the  view 
taken  by  the  Chancellor  in  this  case.  He  treats  the  legislation 
as  introducing  a clear  distinction  between  the  law  of  England 
and  our  law,  so  far  at  least  as  railways  subject  to  the  legislative 
authority  of  the  Parliament  of  Canada  are  concerned. 

In  Phelps  v.  St.  Catharines  and  Niagara  Central  R.  W.  Co. 
(1890),  19  O.R.  501,  the  provisions  of  secs.  278,  et  seq.,  of  the 
Railway  Act  do  not  appear  to  have  been  noticed  in  argument  or 
in  the  judgments,  probably  because  it  may  have  been  thought 
that  the  point  there  involved  did  not  call  for  consideration  of 
these  provisions.  In  the  present  case  it  was  pointed  out  on  the 
defendants’  behalf  that  the  bonds  and  mortgage  in  question 
here  were  issued  and  given  before  the  passing  of  the  46  Viet, 
ch.  24  (D.).  But  its  provisions  were  re-enacted  in  the  Railway 
Act,  1888,  which  by  sec.  2 is  made  applicable,  with  certain 
exceptions  which  do  not  apply  here,  to  every  railway  within 
the  legislative  authority  of  the  Parliament  of  Canada,  except 
Government  railways. 
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Maclennan,  J.A. : — The  defendant  company  was  incorpor- 
ated by  the  Act  36  Viet.  ch.  73  (O.)  by  the  name  of  the  Prince 
Edward  County  Railway  Company,  and  by  sec.  15  of  that  Act 
was  authorized  to  raise  money  by  the  issue  of  bonds,  which 
were  to  be  first  and  preferential  claims  upon  the  undertaking, 
and  upon  the  real  property,  rolling  stock  and  equipment  of  the 
company  then  existing  and  at  any  time  afterwards  acquired. 
It  was  also  declared  that  each  bondholder  should  be  deemed  to 
be  a mortgagee  and  encumbrancer  pro  rata  with  all  others 
upon  the  undertaking  and  property  of  the  company. 

Acting  upon  this  power,  the  company  issued  a certain 
number  of  bonds,  and  afterwards  by  another  Act,  45  Viet.  ch. 
61  (0.),  the  name  of  the  company  was  changed  to  the  Central 
Ontario  Railway  Company.  By  the  said  Act  a new  issue  of 
bonds  was  authorized,  to  be  secured  by  a mortgage,  as  provided 
by  sub-sec.  11  of  sec.  9 of  the  R.S.O.  1877  ch.  165,  of  the 
lands,  tolls,  revenues  and  other  property  of  the  company. 

Afterwards  by  indenture  bearing  date  the  1st  April,  1882, 
the  defendants  granted  and  mortgaged  to  the  plaintiffs  all 
their  lands,  tolls,  revenues  and  other  property,  present  and 
future,  to  secure  an  issue  of  2,200  bonds  of  $1,000  each, 
payable  on  the  1st  April,  1902,  with  interest  semi-annually,  in 
the  meantime.  The  said  bonds  were  all  issued,  and  with  the 
proceeds  the  former  issue  of  bonds  was  redeemed,  and  the  new 
mortgage  and  issue  of  bonds  became  a first  charge  upon  the 
railway  and  property  of  the  company 

The  said  mortgage  became  due  on  the  1st  day  of  April, 
1902,  and  the  bonds  secured  thereby,  with  some  arrears  of 
interest,  are  still  due  and  unpaid. 

The  present  action  was  commenced  on  the  24th  day  of 
April,  1902,  and  prayed  for  the  usual  relief  in  mortgage 
actions,  including  possession  and  a sale  of  the  railway  and  its 
property,  in  default  of  payment.  A judgment  for  a sale  was 
pronounced  at  the  trial  before  the  learned  Chancellor,  who 
overruled  the  defence  that  the  High  Court  had  no  jurisdiction 
to  decree  a sale. 

That  defence  was  the  one  relied  upon  by  the  defendants  in 
this  appeal  before  us.  It  appears  that  by  an  Act  of  the 
Dominion  Parliament,  47  Viet.  ch.  60,  the  defendant  company’s 
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railway  was  declared  to  be  a work  for  the  general  advantage 
of  Canada,  whereby  it  became  subject  to  the  jurisdiction  of 
Parliament,  and  to  the  Railway  Act  of  Canada,  51  Yict.  ch.  29, 
sec.  3,  now  3 Edw.  VII.,  ch.  58,  sec.  3. 

By  secs.  278,  279,  and  280  of  the  Dominion  Railway  Act  of 
1888,  it  was  provided  that  in  case  any  railway  should  be  sold 
at  the  instance  of  the  holders  of  any  mortgage  bonds  for  the 
payment  of  which  any  charge  had  been  created  thereon,  or 
under  any  other  lawful  authority,  and  should  be  purchased  by 
any  person  or  corporation  not  possessing  corporate  powers 
authorizing  the  holding  and  operation  thereof  by  the  purchaser, 
the  purchaser  might,  by  taking  certain  steps,  operate  the  road 
for  a limited  time,  until  he  obtained  authority  from  Parliament 
to  do  so,  and  in  default  the  road  should  be  closed  or  otherwise 
dealt  with  as  determined  by  the  Railway  Committee.  These 
sections  were  originally  enacted  in  1883  by  46  Viet.  ch.  24, 
secs.  14,  15  and  16,  before  the  defendants’  railway  had  been 
made  subject  to  the  jurisdiction  of  Parliament,  and  have  now 
been  substantially  re-enacted  by  sec.  240  of  3 Edw.  VII.,  ch. 
58,  substituting  the  Governor-in-Council  for  the  railway  com- 
missioners. The  plaintiffs  contend  that  whatever  obstacles 
might  have  existed  before  this  enactment  to  the  enforcement  of 
a railway  mortgage  by  a sale,  they  have  been  removed  by 
this  enactment ; and  that  is  the  question  which  we  have  to 
determine. 

By  the  general  law  of  the  land  relating  to  mortgages,  a 
mortgagee  of  land  or  goods,  or  both,  with  a covenant  for  pay- 
ment, may  have  a remedy  in  case  of  default,  not  only  by  a 
judgment  and  execution  generally,  but  also  by  a sale  of  the 
specific  property  comprised  in  the  mortgage. 

When,  however,  railways  came  to  be  built  by  companies 
incorporated  for  that  purpose,  with  extraordinary  powers  and 
franchises  necessary  for  their  operation,  including  the  power  to 
make  mortgages  either  of  the  undertaking  as  a whole  or  of 
their  corporate  property,  difficulties  were  encountered  in  the 
way  of  the  remedy  by  sale. 

In  England,  by  the  Companies  Clauses  Act,  1845,  ch.  38, 
the  power  conferred  on  railway  companies  was  to  mortgage 
the  undertaking  and  the  future  calls  on  shareholders;  and, 
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with  reference  to  a mortgage  of  that  sort,  it  was  held  in 
Gardner  v.  The  London,  Chatham  and  Dover  R.W.  Co.  (1866-7), 
L.R.  2 Ch.  201,  that  the  railway  could  not  be  sold  ; and  at  p.  212 
Lord  Cairns  said  : “ When  Parliament,  acting  for  the  public 
interest,  authorizes  the  construction  and  maintenance  of  a 
railway  both  as  a highway  for  the  public  and  as  a road  on 
which  the  company  may  themselves  become  carriers  of 
passengers  and  goods,  it  confers  powers  and  imposes  duties  and 
responsibilities  of  the  largest  and  most  important  kind,  and  it 
confers  and  imposes  them  upon  the  company  which  Parliament 
has  before  it,  and  upon  no  other  body  of  persons.  These 
powers  must  be  executed  and  these  duties  discharged  by  the 
company.  They  cannot  be  delegated  or  transferred.” 

And  at  p.  215  he  says  : “ Now,  it  is  beyond  question  that  the 
great  object  which  Parliament  has  in  view  when  it  grants  to  a 
railway  company  its  compulsory  and  extraordinary  powers 
over  private  property,  is  to  secure  in  return  to  the  public  the 
making  and  maintaining  of  a great  and  complete  means  of 
public  communication.” 

And,  at  p.  217,  he  adds  : “ The  living  and  going  concern  thus 
created  by  the  Legislature  must  not,  under  a contract  pledging 
it  as  security,  be  destroyed,  broken  up,  or  annihilated.” 

For  the  same  reasons  it  had  previously  been  held  by  Vice- 
Chancellor  Esten  in  this  Province  that  there  could  be  no  sale 
of  a railway  or  its  land  and  buildings  under  execution  : Peto 
v.  Welland  R.W.  Co.  (1862),  9 Gr.  455.  At  p.  458  he  says: 
“ I apprehend  it  to  be  quite  clear  from  the  authorities  that 
the  sheriff’s  vendee  could  not  exercise  the  powers  conferred 
by  the  Act  of  incorporation — or,  in  other  words,  conduct  the 
railway ; and  I apprehend  it  is  equally  clear  that  the  Legis- 
lature conferred  those  powers,  and  especially  the  power  to 
acquire  lands  for  the  purposes  of  the  railway,  on  the  under- 
standing and  with  the  intent  that  those  lands  should  not  be 
diverted  or  alienated  to  any  other  purpose  through  a proceed- 
ing in  invitum.  The  result  is  that  no  sale  of  the  land  and 
buildings  of  the  railway  can  be  effected  under  process  of 
execution.” 

This  case  was  followed  by  Galt  v.  Erie  and  Niagara 
R.W.  Co.,  14  Gr.  499,  which  was  a case  of  a mortgage  of  part 
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of  the  company’s  lands,  and  it  was  held  that  the  plaintiff  was 
not  entitled  to  foreclosure,  but  only  to  a receiver. 

I think  these  cases  may  be  regarded  as  establishing  what 
the  law  was  in  this  Province  until  the  passing  of  the  Act  46 
Viet.  ch.  24  (D.),  in  amendment  of  the  Railway  Act  of  Canada, 
already  referred  to. 

I have  pointed  out  that  the  mortgage  in  question  is  a 
mortgage  made  in  the  year  1882,  duly  authorized  by  the 
provincial  statute,  not  of  the  undertaking  of  the  company 
but  of  its  lands,  tolls,  revenues  and  other  property,  present  and 
future,  and  that  in  1884  the  company  became  subject  to  the 
Railway  Act  of  Canada.  The  mortgage  in  question  is  such  a 
mortgage  as  might  have  been  granted  under  sec.  94  of  the 
Railway  Act  of  Canada,  1888 — that  is  to  say,  upon  “ the  whole 
of  the  company’s  property,  assets,  rents  and  revenues,  present 
or  future,  or  both;”  and,  that  being  so,  I think  it  follows  that 
the  mortgagees  are  entitled  to  the  benefit  of  all  the  provisions 
of  that  Act,  including  secs.  278,  279  and  280. 

These  sections  were  evidently  intended  to  remove  the 
obstacles  in  the  way  of  mortgagees  of  railways  enforcing  their 
just  claims,  as  in  other  cases,  by  a sale  of  the  mortgaged 
property.  These  obstacles  were  the  danger  of  a work  created 
for  the  public  benefit  being  broken  up  or  destroyed  for  want  of 
a purchaser  capable  of  carrying  it  on.  I think  that,  inasmuch 
as  every  mortgage  is  by  the  law  of  this  Province  subject  to  an 
implied  liability  of  enforcement  by  sale,  unless  there  be  some 
obstacle  in  the  way,  making  it  impracticable  or  impossible  for 
the  court  to  exercise  its  power,  when  that  obstacle  is  removed 
the  power  may  be  exercised.  Now,  I think  the  language  of 
sec.  278  is  quite  sufficient  to  include  the  present  case.  It  must 
be  conceded  that  if  this  mortgage  had  contained  an  express 
power  of  sale  either  by  the  mortgagees  or  in  an  action  on  the 
mortgage,  there  would  and  could  be  no  objection  to  a sale. 
The  present  case  comes  within  the  very  language  of  the  section 
as  a sale  “ at  the  instance  of  the  holders  of  any  mortgage  bonds 
or  debentures  for  the  payment  of  which  any  charge  has  been 
created  thereon,  or  under  any  lawful  authority.” 

I think  this  conclusion  is  put  beyond  further  controversy 
by  the  case  of  Redfield  v.  Corporation  of  Wickham,  13  App.  Cas. 
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467,  in  the  Privy  Council,  in  which  Lord  Watson  rests  the  judg- 
ment of  the  Court,  as  I think,  not  upon  Quebec  law,  as  contended 
before  us  by  the  appellants,  but  upon  the  fact  that  the  railway 
there  in  question  had  become  subject  to  the  law  of  Parliament 
and  the  Railway  Act  of  Canada  by  the  Act  46  Viet.  ch.  24, 
above  referred  to.  After  citing  secs.  14,  15  and  16  of  that  Act 
at  length,  he  says,  at  p.  476  : “Comment  upon  these  enactments 
would  be  superfluous.  They  do  not  suggest  that,  according  to 
the  policy  of  Canadian  law,  a statutory  railway  undertaking 
can  be  disintegrated  by  piecemeal  sales  at  the  instance  of 
judgment  creditors  or  encumbrancers,  but  they  clearly  shew 
that  the  Dominion  Parliament  has  recognized  the  rule  that  a 
railway,  or  a section  of  a railway,  may  as  an  integer  be  taken 
in  execution  and  sold,  like  other  immeubles,  in  ordinary 
course  of  law.  They  justify  the  statement  of  Chief  Justice  Dorion, 
in  the  present  case,  that  it  is  now  well  settled  by  the  jurisprudence 
prevailing  in  this  country,  and  recognized  by  the  Act  46  Viet, 
ch.  49,  that  a railway  can  be  seized  and  sold  for  the  debts  of 
the  company  who  owns  such  a railway.” 

Maclaren,  J.A.:— The  question  to  be  decided  on  this  appeal 
is  whether  the  High  Court  has  power  to  order  the  sale  of  a 
railway,  which  is  situate  wholly  within  this  Province,  in  order 
to  satisfy  unpaid  mortgage  bonds. 

The  mortgage  in  question  was  made  in  1882  under  the 
Railway  Act  of  Ontario  (R.  S.  O.  1877,  ch.  165,  sec.  9,  sub-sec. 
11),  which  authorized  the  company  “to  hypothecate,  mortgage 
or  pledge  the  lands,  tolls,  revenues,  and  other  property  of  the 
company,”  for  the  payment  of  its  bonds.  The  mortgage  pro- 
vided that  in  case  of  default  in  the  payment  of  the  principal, 
the  plaintiffs  might  take  proceedings  to  enforce  payment  as 
speedily  as  possible.  It  is  admitted  that  the  principal  of  the 
bonds  in  question  was  due  and  payable  before  the  institution 
of  the  present  action. 

It  is  claimed  by  the  railway  company  that  it  was  well 
settled  law  in  this  Province  that  a railway  could  not  be  sold, 
and  Peto  v.  Welland  R.W.  Co .,  9 Gr.  455,  and  Galt  v.  Erie 
and  Niagara  R.W.  Co.,  14  Gr.  499,  were  cited  in  support  of 
this  proposition.  A perusal  of  these  cases  shews,  however,  that 
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this  result  was  arrived  at  on  grounds  of  public  policy,  chiefly 
because  a purchaser  would  not  have  the  right  to  operate  the 
railway,  and  because  the  legislature  had  conferred  upon  the 
railway  company  the  power  to  acquire  lands  for  the  purposes 
of  the  railway  on  the  understanding  that  they  should  not  be 
alienated  or  diverted  to  any  other  purpose.  Attention  is  also 
called  to  the  fact  that  the  English  cases  are  not  in  point,  as 
there  it  is  merely  the  undertaking  and  not  the  lands,  etc.,  that 
is  mortgaged. 

As  is  pointed  out  by  Chancellor  Blake  in  Meyers  v.  Har- 
rison (1850),  1 Gr.  449,  at  pp.  456-457,  the  settled  practice  in 
this  country  was  to  decree  a sale  in  proper  cases  when  asked 
for  by  a mortgagee,  even  against  the  will  of  the  mortgagor. 
This  practice  has  continued  up  to  the  present  time,  and  it  is 
now  too  late  to  question  the  jurisdiction  of  the  court  in  this 
respect. 

In  1882,  when  the  mortgage  now  in  question  was  made,  the 
Central  Ontario  Railway  Company  had  an  Ontario  charter ; but 
in  1884  it  came  under  Dominion  jurisdiction,  having  been  de- 
clared to  be  a work  for  the  general  advantage  of  Canada.  In  my 
opinion  it  thereby  became  subject  to  secs.  14,  15  and  16  of  the 
Dominion  Act,  46  Viet.  ch.  24,  which  make  provision  for  the 
operation  of  a railway  sold  under  a mortgage,  or  at  the  instance 
of  the  holders  of  any  mortgage  bonds  or  debentures.  These 
sections  subsequently  became  secs.  278,  279  and  280  of  the 
general  Railway  Act  of  1888,  and  are  now  sec.  240  of  the 


Railway  Act,  1903. 

It  no  longer  being  a part  of  the  public  policy  of  the 
Dominion  that  the  railways  under  its  jurisdiction  should  be 
exempt  from  the  ordinary  law  that  mortgaged  lands,  etc.,  may 
be  sold  to  satisfy  the  mortgage  debt,  the  lands  and  other 
property  of  this  railway  being  situate  wholly  within  this 
Province,  became  subject  to  the  jurisdiction  of  the  provincial 
courts  in  this  respect.  Granted  that  the  law  formerly  was  as 
claimed  by  the  railway  company,  and  as  laid  down  above,  it 
would  appear  to  be  a proper  case  for  the  application  of  the 
maxim,  Cessante  ratione  legis , cessat  ipsa  lex. 

Although  it  does  not  affect  the  present  issue,  it  may  be 
noted  that  it  is  provided  in  the  statute  of  1903,  ch.  21,  giving 
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the  Exchequer  Court  jurisdiction  as  to  the  sale  of  railways 
under  Dominion  authority,  that  that  Act  shall  not  apply  to  or 
affect  the  present  appeal. 

The  plaintiffs  relied  upon  the  judgment  of  the  Privy  Council 
in  Redfield  v.  Corporation  of  Wickham,  13  App.  Cas.  467,  as 
being  conclusive  of  the  present  appeal.  The  defendants,  on  the 
other  hand,  claimed  that  it  is  not  in  point,  being  based  upon 
the  peculiar  provisions  of  the  Quebec  law.  An  examination  of 
the  circumstances  relating  to  these  two  railways  shews  that 
there  is  a striking  analogy  between  them.  They  were  both 
built  under  provincial  charters ; the  Quebec  road  was  brought 
under  Dominion  jurisdiction  in  1883,  and  the  Ontario  road  in 
1884. 

No  doubt  there  are  great  differences  between  the  laws  of 
Ontario  and  Quebec  as  to  mortgages  — or,  to  speak  more 
exactly,  between  Ontario  mortgages  and  Quebec  hypothecs. 
But  a comparison  of  these  would  appear  to  shew  that  in  the 
main  the  rights  of  mortgagees  in  the  former  are  greater  than 
those  of  hypothecary  creditors  in  the  latter.  In  Quebec  not 
only  the  possession  of  the  mortgaged  or  hypothecated  property, 
but  also  the  legal  estate,  remains  in  the  mortgagor,  the  mort- 
gagee acquiring  only  a right  of  hypothec  or  lien.  Power  of 
sale  under  a mortgage  and  foreclosure,  as  practised  in  Ontario, 
are  wholly  unknown  to  Quebec  law.  The  mortgagee,  or 
hypothecary  creditor,  as  he  is  called,  must  bring  his  action  for 
the  debt,  seize  and  sell  the  mortgaged  property,  just  like  any 
other  judgment  creditor,  and  as  was  being  done  in  the  Redfield 
case,  which  was  an  ordinary  judgment  for  damages.  If  a 
third  party  has  become  the  owner  of  the  property,  the  mort- 
gagee may  bring  an  action  (called  an  hypothecary  action), 
against  him  to  compel  him  to  surrender  the  property  in  order 
that  it  may  be  sold,  unless  he  prefers  to  pay  the  debt. 

A perusal  of  the  judgment  of  the  Privy  Council  in  the 
Redfield  case  leads  me  to  the  conclusion  that  their  lordships 
were  not  so  much  considering  the  special  law  of  the  Province 
of  Quebec,  but  were  considering  the  general  law  of  the 
Dominion,  as  shewn  by  the  course  of  its  legislation  when 
compared  and  contrasted  with  the  law  of  England,  as  laid 
down  in  the  cases  of  Gardner  v.  London , Chatham  and  Dover 
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R.  W.  Co.,  L.R.  2 Ch.  201,  and  In  re  Bishops  Waltham  R.W. 
Co.,  ibid.  382.  In  discussing  these  cases  it  is  laid  down  (p. 
474)  that  the  English  rule  against  the  sale  of  a railway  or  a 
portion  of  it  was  adopted  because  “ Parliament  had  made  no 
provision  for  the  transfer  of  its  statutory  powers,  privileges, 
duties  and  obligations  from  a railway  to  any  other  person^ 
whether  individual  or  corporate,  it  would  be  contrary  to  the 
policy  of  the  legislature,  as  disclosed  in . the  general  railway 
statutes  and  in  the  special  Acts  incorporating  railway  com- 
panies, to  permit  creditors  of  any  class  to  issue  execution  which 
would  have  the  effect  of  destroying  the  undertaking  or  of 
preventing  its  completion.”  The  judgment  then  goes  on  to 
give  the  details  of  secs.  14,  15  and  16  of  the  Dominion  Statute 
of  1883,  46  Viet.  ch.  24,  above  referred  to,  and  after  discussing 
them  says,  at  p.  477,  that  “ they  clearly  shew  that  the  Dominion 
Parliament  has  recognized  the  rule  that  a railway  or  a section 
of  a railway  may,  as  an  integer,  be  taken  in  execution  and 
sold,  like  other  immeubles,  in  ordinary  course  of  law.” 

It  is  worthy  of  notice  that  the  present  case  comes  within 
the  identical  provisions  of  sections  278,  279  and  280  even  more 
clearly  and  specifically  than  did  the  Redfield  case.  They  are 
declared  to  be  applicable  to  the  sale  of  a railway:  (1)  under  the 
provisions  of  a deed  of  mortgage ; (2)  at  the  instance  of  the 
holders  of  mortgage  bonds ; and  (3)  under  any  other  lawful 
proceeding.  The  Redfield  case  did  not  and  could  not  come 
under  either  the  first  or  the  second  of  these  classes,  as  the 
claim  of  the  plaintiff  was  simply  an  ordinary  one  for  damages. 
It  had  no  mortgage,  and  it  does  not  appear  that  it  had  acquired 
even  a hypothec  or  lien  by  the  registration  of  the  judgment, 
as  provided  by  Article  2034  of  the  Civil  Code.  If  the  doctrine 
of  ejasdem  generis  applied,  it  might  be  argued  that  it  did  not 
come  even  within  the  last  class  of  cases  mentioned  in  the 
statute. 

Even  if  the  first  clause  should  be  confined  to  those  cases 
where  the  sale  took  place  under  a special  power  of  sale  con- 
tained in  the  mortgage,  it  cannot  be  questioned  that  the  present 
proceeding  comes  literally  and  strictly  within  the  language  of 
the  second  clause  above  quoted,  as  the  sale  ordered  in  this  case 
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was  at  the  instance  of  the  holders  of  mortgage  bonds  on  the 
road. 

I am  consequently  of  opinion  that  the  High  Court  has 
authority  to  order  the  sale  of  a railway,  under  Dominion 
jurisdiction,  which  is  situate  wholly  within  this  Province,  and 
that  consequently  the  present  appeal  should  be  dismissed. 

Osler  and  Garrow,  JJ.A.,  concurred. 

G.  F.  H. 
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Cooper 

v. 

The  Hamilton  Steel  and  Iron  Company,  Limited. 


Negligence — Employer  and  Workman — RS.O.  1897 , ch.  160,  secs.  5,  6 — Work- 
mens' Compensation  for  Injuries  Act — Defect  in  Condition  of  Works — Private 
Railway — Applicability  of  Act. 
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1903 

March  26. 

1904 
July  4. 


The  defendants,  manufacturers,  had  on  their  premises  a private  line  of  rail- 
way with  switches,  turn  outs,  etc. , connected  with  one  of  the  regular  rail- 
way lines,  and  over  which  ordinary  freight  cars  and  steam  locomotives  used 
for  the  purpose  of  the  defendants’  business,  were  drawn  or  propelled  in  the 
usual  manner.  The  plaintiff,  a switchman,  in  the  employ  of  the  defen- 
dants, while  engaged  in  coupling  some  cars,  had  his  foot  caught,  either  in 
the  unpacked  frog,  or  in  an  unpacked  space  between  the  wing  rail  and  the 
frog,  or  between  the  guard  rail  and  the  other  rail,  whereby  he  was  severely 
injured  : — 

Held , that  the  omission  of  the  packing  was  a defect  in  the  condition  or 
arrangement  of  the  defendants’  works,  machinery  or  plant  within  the  mean- 
ing of  sec.  3,  sub-sec.  1 of  the  Workmens’  Compensation  for  Injuries  Act. 
as  well  as  of  sec.  5,  sub-secs.  2 and  3 of  that  Act  which  applied  to  defen- 
dants’ railway,  and  that  it  was  for  the  jury  to  say  on  the  evidence  whether 
the  plaintiff  had  knowledge  and  the  defendants  were  ignorant  of  such  defect. 
Judgment  of  a Divisional  Court,  directing  a new  trial,  affirmed. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
a Divisional  Court,  by  which  the  judgment  at  the  trial,  dismis- 
sing the  action,  was  set  aside,  and  a new  trial  granted. 


The  action  was  tried  before  Ferguson,  J.,  and  a jury,  at 
Hamilton,  on  March  26,  1903. 

It  was  brought  for  injuries  sustained  by  the  plaintiff,  a 
brakesman  in  the  employ  of  the  defendants,  on  a railway 
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owned  and  operated  by  them  in  connection  with  their  steel  and 
iron  works,  having  switches,  guard  rails,  wing  rails  and  frogs 
such  as  were  ordinarily  used  in  connection  with  railways,  the 
plaintiffs’  injuries  being  caused  by  reason  of  the  spaces  between 
the  wing  rails  and  the  frogs  and  the  guard  rails  and  other 
rails,  and  between  the  wing  rails,  where  no  other  rails  in- 
tervened, not  being  properly  packed. 

The  plaintiff  claimed  that  he  was  a “ workman  ” in  the 
employ  of  the  defendants,  and  the  defendants’  “ employers  ” 
of  the  plaintiff  within  the  meaning  of  “ The  Workmen’s  Com- 
pensation for  Injuries  Act,”  and  that  they  were  therefore  liable 
under  that  Act.  He  also  claimed  that  they  were  liable  at  com- 
mon law. 

The  plaintiff,  who  was  an  experienced  brakesman,  whose 
duties  were  to  couple  and  uncouple  cars,  was  in  charge  and 
control  of  five  cars  coupled  together,  the  rear  two  of  which 
were  partly  loaded  and  the  other  three  were  empty.  The 
plaintiff'  was  trying  to  uncouple  the  loaded  cars  and  send  them 
down  an  incline  to  an  iron  pit.  He  gave  the  engineer  the  back 
up  signal  and  was  walking  north  along  the  west  side  of  the 
east  track,  endeavouring  to  uncouple  the  cars  by  means  of  a 
lever  on  the  side  of  the  car,  when  his  foot  caught  in  an  un- 
packed space  between  the  apex  of  the  frog  that  was  there  and 
the  wing  rail,  and  two  cars  passed  over  his  foot  inflicting  the 
injuries  complained  of. 

Evidence  was  given  to  shew  that  the  plaintiff  was  aware  of 
the  defect,  and  of  which  the  defendants  were  ignorant,  and  that 
the  plaintiff  had  failed  to  notify  them  of  it.  This  was  denied 
on  the  part  of  the  plaintiff. 

The  learned  Judge  withdrew  the  case  from  the  jury,  and 
entered  a nonsuit  or  judgment  dismissing  the  action. 

The  judgment  was  as  follows  : — 

March  26,  1903.  Ferguson,  J.: — So  far  as  the  action  is 
under  the  statute  it  may  be  assumed,  that  what  was  com- 
plained of  was  a defect  within  the  meaning  of  sub-sec.  1 of 
sec.  3.  The  plaintiff  is  bound  by  sub-sec.  1 of  sec.  3,  and  also 
by  sub-sec.  3 of  sec.  6,  and  I am  unable  to  see,  how,  with  these 
two  last  mentioned  sub-sections  existing,  he  is  able  to  recover. 
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I think  the  meaning  of  the  evidence  that  has  been  given 
is,  that  the  plaintiff  was  aware,  before  the  accident,  of  the 
defect  of  which  he  complains.  It  is  not  shewn,  at  all  events 
not  directly  shewn,  that  even  the  defendants’  officers  were 
aware  of  it,  and  there  is  no  evidence  that  the  defendants  were 
aware  of  it.  I do  not  mean  to  multiply  words  ; by  reference  to 
these  sections  it  will  be  seen  exactly  what  I mean.  I think 
there  cannot  be  a recovery  under  the  statute,  and  I think  it 
plain  there  cannot  be  a recovery  at  common  law. 

I direct  a nonsuit  to  be  entered,  this  is  now  the  equivalent 
to  a dismissal  of  the  action.  No  costs  are  asked  if  the  case 
goes  no  further,  otherwise  the  dismissal  is  with  costs. 

I have  said  the  authorities  shew  the  action  cannot  be 
sustained  at  common  law,  the  plaintiff  knowing  the  difficulty 
and  the  defendants  not  knowing  it. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court  to  set  aside  the  judgment  and  for  a new  trial. 

On  October  6th,  1903,  before  a Divisional  Court  composed 
of  Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  J.J.,  the 
appeal  was  argued  and  was  allowed  with  the  costs  of  the  trial 
and  of  the  appeal. 

The  defendant  then  appealed  to  the  Court  of  Appeal. 

On  May  27th,  1904,  the  appeal  was  heard  before  Moss,  C.J.O., 
Osler,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

E.  E.  A.  DuVernet,  for  the  appellants.  The  evidence 
clearly  established  that  before  the  accident  happened,  the 
plaintiff  knew  of  the  defect,  while  the  defendants  were  not 
aware  of  it,  and  that  the  plaintiff  with  such  knowledge  failed 
to  notify  the  defendants  of  its  existence.  The  learned  Judge 
at  the  trial  therefore,  properly  found  that  under  sub-secs. 
1 and  3 of  sec.  6,  “ The  Workmens’  Compensation  for  In- 
juries Act,”  R.S.O.  1897,  ch.  160,  the  plaintiff  could  not 
claim  the  advantage  of  the  Act ; Clegg  v.  Great  Western 
RW.  Co.  (1886),  10  O.R.  708 ; Campbell  v.  Ontario  Lumber  Co. 
(1904),  3 O.W.R.  235;  Truman  v.  Rudolph  (1895),  22  A.R. 
250;  Dominion  Coal  Co.  v.  Day  (1904),  24  C.L.T.  167; 
Davidson  v.  Stuart  (1903),  34  S.C.R.  215.  This  yard  or 
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switch  did  not  come  within  the  Act  at  all.  The  Act  only 
applies  to  the  premises  of  an  incorporated  railway.  The 
plaintiff  was  the  author  of  his  own  wrong  in  getting  between 
the  cars.  He  should  have  given  the  signal  to  stop  the  cars  and 
then  gone  round  to  the  other  side  of  the  track:  Yarmouth  v- 
France  (1887),  19  Q.B.I).  647  ; Smith  v.  Baker,  [1891]  A.C. 
325;  Osborne  v.  London  & North  Western  R.W.  Go.  (1888), 
21  Q.B.D.  220;  White  v.  Barry  R.W.  Co.  (1899),  15  Times 
L.R.  474,  (1901),  17  Times  L.R.  644.  There  also  co”ld  be  no 
recovery  at  common  law,  under  the  circumstances  of  the  plain- 
tiff’s knowledge,  and  want  of  knowledge  on  the  defendants’ 
part.  The  defendants  employed  competent  men  to  look  after 
the  yard  and  to  keep  the  track  and  switches  in  repair,  and  if 
there  were  any  defects  in  so  keeping  them,  the  negligence 
would  be  that  of  a fellow-servant : Wood  v.  Canadian  Pacific 
R.W.  Co.  (1899),  30  S.C.R.  110;  Wilson  v.  Merry  (1868),  L.R. 
1 Sc.  App.  326. 

Washington,  K.C.,  for  the  respondents.  The  evidence  for 
the  plaintiff  shewed  that  the  space  between  the  frog  and  wing 
rail  was  unpacked.  The  plaintiff  had  no  knowledge  of  the 
defect,  and  in  any  case  not  for  a sufficient  time  before  the 
accident  to  enable  him  to  report  it  to  the  defendants.  The 
knowledge  must  be  for  a reasonable  time  before  the  accident. 
Tim  evidence  shewed  that  the  defendants  had  knowledge,  or 
under  the  circumstances  should  have  had  knowledge.  They 
cannot  keep  their  premises  in  a defective  state  and  then  shut 
their  eyes  and  say  that  they  did  not  know.  There  was  clearly 
a liability  under  the  Act.  The  Act  is  not  restricted  to  incor- 
porated railway  companies.  It  equally  applies  to  private  pre- 
mises. This  is  laid  down  in  Doughty  v.  Firbank  (1883),  10 
Q.BD.  358.  See  also  Pareau  v.  Canadian  Pacific  R.W.  Co. 
(1903),  2 O.W.R.  872.  The  plaintiff,  in  no  sense,  can  be  said  to 
be  the  author  of  his  own  injury,  because  it  was  his  duty  to  move 
the  cars,  and  when  the  coupler  would  not  work,  he  had  to  go 
between  the  cars,  as  there  was  no  other  way  of  uncoupling  them. 
The  question  is,  did  he  act  as  a reasonable  man  would  do  under 
the  circumstances : McCloherty  v.  Gale  Manufacturing  Co. 

(1892),  19  A.R.  117.  There  was  evidence  to  be  submitted  to 
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the  jury,  and  the  learned  Judge  in  deciding  the  question  of  fact 
himself  assumed  the  functions  of  the  jury. 

Dvb  Vernet  in  reply.  Sec.  5 of  the  Act  was  taken  from  the 
Railway  Act,  44  Viet.  ch.  22  (D.),  passed  in  1881,  which  shews 
that  the  intention  was  to  limit  it  to  railway  companies. 

July  4.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A. : — No  reasons  for  the  judgment  of  the  Divisional 
Court  are  reported,  but  we  are  of  opinion,  after  an  examination 
of  the  evidence  and  consideration  of  the  points  taken  by  Mr. 
Du  Vernet,  that  in  the  result  it  must  be  affirmed. 

The  defendants  are  manufacturers  of  iron  and  steel,  and 
carry  on  a large  business  of  that  kind  in  the  city  of  Hamilton. 

On  their  premises  they  have  a line  of  railway  with  switches, 
turn-outs,  etc.,  connected  with  the  line  of  the  Grand  Trunk 
Railway,  over  which  ordinary  freight  cars  and  steam  locomo- 
tives used  for  the  purpose  of  their  business,  are  drawn  or  pro- 
pelled in  the  usual  manner. 

The  plaintiff  was  employed  by  the  defendants  as  a brake- 
man,  in  connection  with  their  railway.  On  the  26th  of 
November,  1902,  while  engaged  in  uncoupling  some  cars  passing 
thereon,  his  foot  caught  in  an  unpacked  frog,  or  on  the  unpacked 
space  between  the  wing  rail  and  the  frog,  or  between  the  guard 
rail  and  other  fixed  rail,  and  was  severely  injured  by  the  cars 
passing  over  it. 

There  was  evidence  that  the  frog  or  space  was  not  packed, 
but  at  the  end  of  the  plaintiff’s  case  the  learned  trial  Judge 
took  the  action  from  the  jury  and  dismissed  it,  being  of  opinion 
that  upon  the  evidence  it  appeared  that  the  plaintiff  was  aware, 
before  the  accident,  of  the  existence  of  the  defect  he  complained 
of,  and  had  not  given  notice  of  it  to  his  employers,  and  that 
there  was  no  evidence  that  the  defendants,  or  their  officers, 
were  aware  of  it. 

Apart  from  the  question  of  the  application  of  the  6th  sec. 
of  the  Act,  which  I will  presently  refer  to,  it  was  open  to  the 
jury  to  find  that  the  omission  of  the  packing  was  a defect 
in  the  condition  or  arrangement  of  the  company’s  works, 
machinery  or  plant,  used  in  the  defendants’  business.  I do 
not  understand  that  the  contrary  was  contended.  The  danger 
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to  brakemen  from  this  cause  has  long  been  well  known  and 
obvious. 

It  is  neither  necessary  nor  desirable  to  discuss  the  evidence 
of  notice  and  knowledge  on  the  part  of  the  defendants  and  the 
plaintiff,  as  the  case  is  to  be  tried  again.  It  is  enough  to  say, 
that,  in  our  opinion,  there  was  evidence  for  the  jury  on  these 
points,  and  that  the  case  ought  not  to  have  been  withdrawn 
from  them. 

The  plaintiff  absolutely  denied  knowledge  of  the  defect,  and 
although  there  is  some  confusion  and  uncertainty  in  one  or 
more  of  his  answers  on  cross-examination,  particularly  in  answer 
to  a direct  question,  yet  taking  his  evidence  as  a whole,  we 
think  it  was  for  the  jury,  and  not  for  the  Judge,  to  pass  upon 
its  meaning,  and  to  say  whether  he  should  be  held  to  have 
known  before  the  accident  of  the  existence  of  the  defect. 

It  was  further  contended  for  the  plaintiff  that  he  was  within 
the  protection  of  sec.  5 of  the  Workman’s  Compensation  Act, 
which  enacts,  in  effect,  that  where  within  the  Province  personal 
injury  is  caused  to  a workman  employed  on  or  about  any  railway 
by  reason  of  the  absence  of  packing,  where  it  is  prescribed  by 
sub-secs.  (2)  and  (3)  such  injury  shall  be  deemed  and  taken  to 
have  been  caused  by  reason  of  a defect  within  the  meaning  of 
clause  (1)  of  sec.  (3)  of  the  Act. 

For  the  defendants  it  was  argued  that  the  word  “railway”  in 
this  section  means  a railway  worked  by  an  incorporated  railway 
company  under  statutory  forms,  but  as  was  said  in  Doughty  v. 
Firbanlc,  10  Q.B.D.  358,  a decision  upon  the  clause  in  the 
English  Act,  which  corresponds  generally  with  sub-sec.  5 of 
sec.  3 of  ours,  I see  no  reason  for  thus  restricting  the  natural 
sense  of  the  word. 

It  is  a large  and  general  term,  and  even  if  the  word  “ work- 
man,” as  used  in  the  section  means  “railway  servant ”•  (sec.  2 
(3))  it  is  quite  as  apt  and  permissible  to  interpret  this  as  rail- 
way “ owners  ” servant,  as  railway  “ company’s  ” servant — “rail- 
way servant”  being  a mere  ellipsis  for  some  larger  phrase  which 
is  not  used  in  the  Act. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  North  Renfrew  Provincial  Election. 
Wright  v.  Dunlop. 


C.  A. 
1904 

July  4. 


Parliament  — Provincial  Election  — Presentation  of  Petition — Subsequent  Denial 

by  Two  of  the  Petitioners  of  the  Statements  Contained  Therein — Absence  of 

Corroboration — Denial  of  Parties  Interested. 

Within  a few  days  after  the  presentation  of  an  election  petition,  signed  in  a 
solicitor’s  presence,  with  the  affidavits  accompanying  it,  sworn  to  before 
another  solicitor,  deposing  to  the  presentation  of  the  petition  being  in  good 
faith,  and  with  reason  to  believe  the  statements  contained  in  it  were  true  in 
substance  and  in  fact,  and  after  a retainer  of  the  first  named  solicitor  to 
conduct  the  proceedings,  two  of  the  petitioners  made  affidavits  virtually  con- 
tradicting their  former  affidavits,  one  of  them  deposing  to  having  been  intoxi- 
cated at  the  time  and  unable  properly  to  realize  what  he  was  doing,  the  petition 
having  been  partially  read  over  to  him,  some  of  the  statements  in  which  he 
had  since  found  were  wholly  untrue,  while  as  to  others  he  knew  nothing  ; 
the  other  petitioner  stating  that  he  w'as  an  old  man,  unable  to  read  or  write, 
and  without  the  petition  being  read  over  or  explained  to  him,  and  without 
his  having  any  independent  advice  and  without  his  appreciating  his  position, 
he  was  induced  by  the  first  named  solicitor  and  a hotel  keeper  to  sign  the 
petition  and  swear  to  the  affidavits  : — 

Held  that,  in  the  absence,  not  only  of  any  corroboration  of  the  statements  made 
in  the  subsequent  affidavits,  but  in  the  face  of  their  denial  by  the  parties 
interested,  as  well  as  by  another  person  then  present,  they  were  not 
sufficient  to  support  an  application  made  by  the  respondent,  to  set  aside  the 
petition. 

This  was  an  appeal  from  the  judgment  of  Moss,  G.J.O.,  made 
in  Chambers  on  March  7th,  1904,  reported  7 O.L.R.  204, 
dismissing  an  application  of  the  respondent  to  stay  proceedings 
upon  and  to  set  aside  a petition  against  his  election  as  a member 
of  the  Ontario  Legislature.  The  order  in  appeal  also  allowed  a 
new  petitioner  to  be  substituted  for  one  of  the  original 
petitioners,  one  Wright. 

The  grounds  of  the.  application,  and  which  were  also  the 
grounds  of  the  appeal,  were : 

1.  That  the  signatures  of  Wright  and  LeBlanc  were  im- 
properly obtained,  in  that  they  did  not  conscientiously  assent  to 
become  petitioners. 

2.  That  the  petitioner  Wright  was  not  assessed  in  the 
municipality  in  which  he  resides  for  at  least  $1,000.00. 

The  appeal  was  heard  before  Osler,  Maclennan,  Garrow, 
and  Maclaren,  JJ.A.,  and  Anglin,  J.,  on  May  27th,  1904. 
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I.  F.  Hellmnth,  K.C.,  for  the  appellants. 

R.  A.  Grant , for  the  respondents. 

July  4.  Osler,  J.A. : — On  the  whole,  and  not  without 
some  hesitation  and  reluctance,  I am  of  opinion  that  we  must 
dismiss  this  appeal. 

The  motion  was  made  not  on  behalf  of  LeBlanc  himself  (I 
need  not  notice  the  case  of  the  petitioner  Wright,  who  stands  on 
different  ground),  but  on  behalf  of  the  respondent.  I think  the 
latter  would  have  the  right  to  move  to  stay  proceedings  against 
him  brought  at  the  instance  of  one  who  had  been  induced  to 
become  a party  to  the  petition  by  fraud  or  misrepresentation. 

Probably  it  ought  to  be  held  that  the  evidence  falls  short  of 
proving  that  in  the  present  case,  and  therefore  there  are  three 
technically  competent  petitioners  if  Devine  has  been  properly 
substituted  for  Wright,  who  was  not  qualified  to  be  a petitioner. 
I do  not  think  that  the  discretion  of  the  learned  Chief  Justice, 
if  under  section  98  of  the  Act  it  was  a matter  of  discretion,  was 
wrongly  exercised  in  allowing  this  to  be  done  under  the  special 
circumstances  detailed  in  his  judgment. 

An  application  to  withdraw  the  petition  under  section  86 
and  following  sections  of  the  Act  must  be  made  with  the  consent 
of  all  the  petitioners.  Whether  a petitioner  would  be  pre- 
cluded from  applying  to  have  his  name  struck  out  of  a petition 
on  some  ground  short  of  actual  fraud,  as,  e.g.,  that  he  was  mis- 
led into  allowing  his  name  to  be  used  or  into  retaining  a solicitor 
to  prosecute  a petition,  having  absolutely  no  interest  in  incurr- 
ing and  not  intending  to  incur  a liability  in  either  respect,  we 
need  not  now  decide.  The  arm  of  the  law  would  probably  be 
found  long  enough  to  prevent  injustice,  and  a heavy  onus  would 
rest  upon  a solicitor  who  attempted  to  support,  or  enforce,  a 
retainer  taken  under  such  circumstances. 

Enough  has  been  disclosed  in  this  case,  and  speaking  for 
myself,  in  others  which  have  come  to  the  notice  of  the  Court,  to 
show  the  grave  impropriety  of  the  methods  in  which  persons  are 
procured  to  act  as  petitioners  in  these  election  petitions.  They 
are  too  frequently,  as  in  the  case  before  us,  not  those  persons 
who  have  or  take  any  actual  interest  in  the  petition,  or  who 
from  any  efforts  of  their  own  have  acquired  any  knowledge  of 
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the  corrupt  practices  complained  of.  Such  persons,  if  they 
exist,  remain  in  the  background,  and  tavern-keepers  and  others 
are  sent  out  into  highways  and  hedges  to  pick  up  marksmen 
and  drunkards  who  know  nothing  at  first  hand  of  the  corrupt 
practices  detailed  in  a cut  and  dried  form  of  petition,  and  who 
do  not  contribute  a dollar  to  the  security  deposited,  but  who,  on 
being  told  that  “ those  in  charge  of  the  petition  are  fully 
aware  of  ample  evidence  to  sustain  the  charges  ‘ they  ’ have 
made,”  are  easily  persuaded  to  swear  that  “ they  present  the 
petition  in  good  faith,  and  have  reason  to  believe  and  do  believe 
the  statements  contained  in  the  petition  to  be  true  in  substance 
and  in  fact.”  This  is  not  the  protection  which  the  legislature 
intended  to  give  to  a respondent  against  the  trouble  and  annoy- 
ance of  a formal  petition  when  the  law  was  changed  by  62  Vic., 
2nd  sess.,  making  it  obligatory  that  a petition  should  be  pre- 
sented (if  not  by  a defeated  candidate)  by  three  substantial 
petitioners  instead  of  one,  and  be  filed  in  the  local  office  in 
the  riding.  One  object  of  the  legislature  was  that  petitions 
should  no  longer  be  used  as  mere  weapons  of  party  warfare,  and 
another  that  they  should  be  set  in  motion  by  the  petitioners 
themselves.  The  only  difference  the  Act  seems  to  have  made  in 
practice  is  that  “ those  in  charge  of  the  petition  ” now  have  to 
find  three  tools  instead  of  one,  a task,  apparently,  of  no  great 
difficulty. 

The  appeal  must  be  dismissed ; but  from  what  I have  said, 
the  respondents — in  effect,  “ those  in  charge  of  the  petition  ” — 
will  readily  understand  why  I am  of  opinion  that  it  should  be 
dismissed  without  costs. 
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Maclennan,  J.A. : — I think  this  is  a deplorable  case,  and  the 
like  of  which  one  must  hope  may  never  occur  again. 

Here  are  two  persons,  one  of  whom  says  he  is  a farmer, 
admittedly  assessed  for  property  within  the  riding  to  the  amount 
of  $1,000,  the  other  a labourer,  but  also  assessed  for  property  to 
the  same  amount,  belonging  either  to  himself  or  his  wife,  who 
join  with  a third  person  as  petitioners  to  set  aside  the  election 
of  the  respondent.  They  sign  a petition  in  the  presence  of  a 
solicitor,  containing,  as  I think,  a charge  against  the  respondent 
personally,  and  against  his  agents,  of  the  commission  of  every 
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corrupt  practice  and  illegal  act  known  to  the  election  law.  At 
the  same  time  they  sign  and  swear  to  an  affidavit,  before 
another  solicitor,  deposing  that  they  present  the  petition  in  good 
faith,  and  have  reason  to  believe  and  do  believe  the  statements 
contained  in  it  to  be  true  in  substance  and  in  fact.  They  also 
sign  a retainer  of  the  first  solicitor  to  conduct  the  proceedings 
in  the  petition  on  their  behalf.  All  that  was  on  January  23rd, 
1904.  Within  a week  afterwards  these  same  two  persons  make 
other  affidavits,  virtually  contradicting  the  first.  One  of  them 
says  he  was  partially  intoxicated,  and  unable  to  properly  realize 
what  he  was  doing  when  he  was  induced  to  become  a party  to 
and  sign  the  petition,  that  it  was  only  partially  read  over  to  him 
when  he  signed  it,  and  he  has  since  found  that  it  contains  state- 
ments some  of  which  are  not  true  and  others  about  which  he 
knows  nothing,  that  he  did  not  rightly  understand  what  he  was 
doing  at  the  time  he  signed  the  petition,  and  that,  although  he 
signed  the  affidavit,  he  did  not  fully  understand  it.  The  other 
swears  that  he  is  an  old  man,  unlearned,  and  unable  to  read  or 
write,  that  he  did  not  realize  he  was  a petitioner  until  he  was 
told  that  he  was  after  it  had  been  filed.  That  on  January  23rd 
he  was  approached  at  his  own  home  by  one  Giroux,  a hotel- 
keeper,  and  one  Forgie,  a barrister,  and,  after  some  talk,  went 
at  their  request  to  Giroux’s  hotel,  and,  after  some  more  talk,  in 
the  presence  of  one  Metcalf,  another  barrister,  made  his  mark 
to  two  papers.  He  says  the  petition  was  not  read  ov$r  or 
explained  to  him,  that  he  had  no  independent  advice,  and  did 
not  understand  what  he  was  doing,  or  appreciate  the  position  he 
was  taking,  that  what  he  did  was  not  of  his  own  motion,  but  on 
the  spur  of  the  moment,  at  the  request  of  Forgie,  and  without 
any  reflection  or  any  advice  from  any  one  but  Forgie  and 
Giroux. 

Now,  these  two  later  affidavits  are  not  corroborated  by  any 
one,  as,  if  true,  they  might  have  been  in  important  particulars. 
It  is  not  disputed  that,  as  alleged  in  the  petition,  they  were 
both  persons  who  voted,  and  had  a right  to  vote  at  the  election, 
and  even  if  it  be  true  that  the  one  was  partially  intoxicated,  as 
he  says,  and  the  other  old  and  illiterate,  I should  find  it  difficult 
to  say,  having  regard  to  the  two  sets  of  affidavits  alone,  that 
credit  ought  to  be  given  to  the  later  rather  than  to  the  earlier 
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ones.  But  these  later  affidavits  are  not  only  not  corroborated 
but  are  contradicted  in  the  most  positive  manner  and  witli  par- 
ticularity by  Forgie  and  Giroux,  and  also  by  one  Coxford,  who 
was  present  when  Wright  signed  the  petition,  and  who  had  pre- 
viously asked  him  to  become  a petitioner,  and  who  had  obtained 
his  consent  to  do  so. 


C.  A. 
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Re  North 
Renfrew. 

Maclennan, 

J.A. 


Under  these  circumstances,  I think  the  learned  Chief  Justice 
could  not  do  otherwise  than  refuse  to  give  effect  to  the  applica- 
tion to  a further  extent  than  he  did. 

It  turns  out  that,  although  Wright  was  assessed  for  over 
$1,000  within  the  electoral  riding,  his  farm  was  partly  in  one 
municipality  in  which  he  lived,  and  partly  in  an  adjacent  muni- 
cipality, and  so  he  was  not  qualified  to  be  a petitioner  as 
required  by  the  Controverted  Elections  Act,  sec.  3 ( b ). 

Some  remarks  were  made  by  counsel  on  the  argument  as  to 
the  impropriety  of  persons  of  the  political  party  opposed  to  the 
respondent  making  a selection  of  persons  to  act  as  petitioners. 
But  it  is  to  be  remembered  that  all  voters  have  a right  to  be 
and  may  be  interested  in  the  validity  of  an  election,  and  if  they 
have  reason  to  believe  it  is  invalid,  may  promote  a petition  to 
set  it  aside,  even  though  themselves  not  possessing  a sufficient 
assessment  qualification  to  be  petitioners. 

The  present  case  may  be,  and  I think  ought  to  be,  a sugges- 
tion of  care  and  caution . to  electors  desiring  to  petition  against 
an  election,  to  select  a petitioner,  not  only  of  substance,  but  of 
intelligence  and  character. 

The  result  of  what  has  occurred  may  be  attended  by  this 
anomaly,  that  one  of  the  petitioners  may  be  found  at  the  trial 
opposing  the  petition,  and,  if  he  maintains  his  present  attitude, 
the  solicitor  and  counsel  for  the  other  petitioners  cannot  repre- 
sent him.  Nevertheless,  as  it  requires  the  consent  of  all  to 
withdraw  a petition,  the  recusant  cannot  forbid  or  prevent  the 
continued  use  of  his  name  by  the  others,  who  must  have  the 
right  to  use  it  to  the  end  of  the  proceedings,  notwithstanding 
any  objection  on  his  part.  The  case  of  Montfords  v.  Marsden , 
[1895]  1 Ch.  11,  to  which  my  attention  has  been  called  by  my 
brother  Anglin,  affords  the  principle  which  is  here  applicable. 
I think  it  would  be  expedient  by  legislation  to  remove  this 
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anomaly  by  enabling  a substitute  to  take  the  place  of  a 
petitioner  desiring  to  withdraw. 

I think  the  appeal  should  be  dismissed,  with  costs. 

Garrow,  J.A. : — In  my  opinion  the  judgment  appealed 
against  should  be  affirmed. 

The  only  serious  question  is  as  to  the  position  of  the 
petitioner  LeBlanc,  for  I did  not  understand  Mr.  Hellmuth  to 
seriously  complain  of  the  order  in  so  far  as  it  substitutes  Devine 
as  a petitioner  in  the  place  of  Wright. 

Even  before  62  Vic.,  (2)  ch.  6,  the  statute  permitted  an 
election  petition  to  be  filed  by  more  than  one  petitioner.  See 
R.S.O.  1897,  ch.  11,  secs.  3,  9,  92.  Section  92  is  still  in  force? 
and  applies  to  the  change  created  by  62  Vic.,  ch.  6,  requiring 
three  petitioners,  and  that  section  has  been  the  law  ever  since 
1871  (34  Vic.,  ch.  3,  sec.  38),  so  that  during  all  these  years, 
and  not  by  any  recent  change,  it  has  not  been  possible  for  one 
petitioner  to  withdraw  without  the  consent  of  his  co-petitioners. 

And  this  seems  to  be  quite  reasonable.  Election  petitions 
are  not,  in  many  respects,  upon  the  same  footing  as  private 
litigation.  This  is  apparent  from  the  care  with  which  provision 
is  made  in  the  statute  to  prevent  unnecessary  delay,  R.S.O. 
1897,  ch.  11,  sec.  46,  by  the  substitution  of  a new  petitioner 
and  by  the  somewhat  elaborate  provisions  respecting  with- 
drawals and  abatements  contained  in  the  sections  from  86  to 
98  inclusive.  A perusal  of  these  sections  leads  to  the  conclusion 
that,  once  the  petition  is  filed  and  served,  it  at  once  becomes  a 
matter  not  of  private  but  of  public  or  quasi-public  interest,  in 
so  far,  at  least,  as  the  electors  of  the  electoral  district  are  con- 
cerned, and  can  only  be  withdrawn  or  abandoned  in  the  manner 
pointed  out  by  the  statute,  after  public  notice  and  the  oppor- 
tunity of  another  or  other  electors  stepping  into  the  breach  as 
petitioners. 

Under  these  circumstances,  the  only  question,  in  my  opinion 
is,  did  the  petitioner  LeBlanc  at  the  beginning  consent  to  become 
a petitioner,  and  accordingly  execute  the  retainer,  petition,  etc., 
evidencing  such  consent  ? If  he  did,  and,  upon  the  material 
before  us,  I cannot  doubt  that  he  did,  the  petition  having  been 
filed  and  served,  it  is  no  longer,  in  my  opinion,  open  to  him,  and 
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cannot,  therefore,  be  to  any  one  else,  to  apply  to  withdraw  the 
petition  or  to  withdraw  from  the  petition,  directly  or  indirectly, 
without  the  consent  of  the  other  petitioners. 

It  would,  I doubt  not,  be  otherwise  had  it  been  proved  that 
LeBlanc’s  name  had  been  in  effect  forged  or  otherwise  fraudu- 
lently obtained  by  those  prosecuting  the  petition,  to  the  retainer, 
petition,  and  affidavit  which  he  signed.  In  such  case  it  might 
well  be  said  that  he  never  at  any  time  became  or  agreed  to 
become  a petitioner. 

But  no  one  can  read  LeBlanc’s  own  affidavit  used  on  this 
motion,  and  remembering  the  circumstances  under  which  it  was 
obtained,  without  being  convinced  that  this  is  merely  the  case 
of  a change  of  mind  on  his  part — how  brought  about  does  not 
appear — and  not  a case  of  fraud  or  imposition  of  any  kind 
practised  upon  him  by  any  one. 

Nor  does  it  add  to  LeBlanc’s  credit  that  this  change  of  mind 
is  brought  before  the  Court,  not  by  an  independent  application 
on  his  part  by  his  own  solicitor,  but  through  the  suspicious 
medium  of  the  respondent,  and  upon  affidavits  prepared  by  the 
respondent’s  solicitors. 

There  is,  in  these  circumstances,  it  will  be  admitted,  if  not 
the  fact,  at  all  events  some  of  the  elements  of  collusion,  against 
which  we  should  be,  as  the  statute  itself  is,  careful  to  guard. 

As  to  the  respondent’s  objection  to  the  formal  statutory 
affidavits  made  by  LeBlanc  to  accompany  the  petition  and  filed 
with  it,  which  affidavit  LeBlanc  now,  in  his  recent  affidavit,  says 
is  untrue,  waiving  the  preliminary  difficulty  of  determining 
which  after  all  should  be  believed — number  one  or  number  two 
— the  real  question  seems  to  be,  can  such  a contradiction  be 
made  the  basis  for  such  an  application  as  this  ? I think 
not.  The  affidavit  is  required  by  the  statute  to  accompany 
the  petition.  It  cannot,  therefore,  be  called  a mere  form,  but  it 
does  not  prove,  or  even  tend  to  prove,  the  charges  contained  in 
the  petition  or  in  the  subsequently  supplied  particulars,  and  if 
there  is  in  fact  such  an  affidavit  filed  with  the  petition,  it 
is  not,  I think,  open  to  the  respondent  to  in  any  way  ques- 
tion it.  This,  I think,  follows  from  the  decision  in  the  Lunen- 
burg Election  Case  (1897),  27  S.  C.  R.  226,  where  it  was 
held  that  there  was  no  right  to  even  cross-examine  the 
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deponent  upon  such  an  affidavit,  in  effect,  as  I read  the  case, 
because  the  facts  deposed  to  in  such  an  affidavit  cannot  be 
enquired  into  or  contradicted  in  the  election  court.  In  that  case 
Mr.  Justice  King,  at  page  230,  delivering  the  judgment  of  the 
Court,  says,  “ . . . the  Act  has  made  the  deponent  the  judge 

as  to  the  reasonableness  of  the  grounds  of  his  belief,  and  the 
affidavit  does  not  form  any  part  of  the  body  of  proof  to  be 
passed  upon  by  the  Court  on  the  trial  of  the  petition.  It  is 
said  that  the  existing  belief  to  which  he  is  required  to  depose 
must  be  an  honest  belief.  Granted.  But  the  question  back  of 
that  is  as  to  how  the  honest  belief  is  to  be  proved,  and  whether 
the  election  court  can  inquire  into  it.  The  Act  treats  the 
petitioner  as  a person  fit  to  form  an  opinion  on  the  subject  of 
his  beliefs,  and  as  a credible  person  who  will  declare  his  honest 
belief  under  oath  subject  to  the  responsibilities  of  such  a pro- 
ceeding, and  adopts  his  act  as  a qualification  inter  alia  for  his 
becoming  a petitioner.  For  wilful  and  corrupt  swearing  to 
what  he  knows  to  be  untrue  he  is  liable  in  a court  of  proper 
criminal  jurisdiction,  but  his  credibility  is  not  to  be  impeached 
in  the  election  court  in  respect  of  this  statutory  affidavit.” 

This  is  the  unanimous  judgment  of  the  Supreme  Court  upon 
the  construction  of  a statute  substantially  identical  in  terms 
with  the  Ontario  statute  respecting  controverted  elections,  and 
seems  to  me  to  completely  answer  the  respondent’s  claim  to 
question  the  affidavit  in  question. 

I think  the  appeal  entirely  fails,  and  should  be  dismissed, 
with  costs. 


Maclaren,  J.A. : — In  the  present  appeal  the  sitting  member 
complains  first  of  the  order  allowing  the  substitution  of  a 
petitioner  in  the  place  of  Henry  Wright,  who  was  disqualified 
on  account  of  not  being  sufficiently  assessed  in  the  municipality 
in  which  he  resides.  Section  98  of  the  Controverted  Elections 
Act,  however,  expressly  provides  that  the  petition  shall  not  be 
dismissed  on  that  account,  if  another  petitioner  is  substituted 
within  the  time  allowed  by  the  Court  or  Judge,  and  on  such 
terms  and  conditions  as  to  the  Court  or  Judge  may  seem  meet. 
No  complaint  is  made  here  as  to  the  time  or  terms  or  conditions, 
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so  that  the  substitution  of  a new  petitioner  comes  within  the 
express  terms  of  the  section. 

He  also  claims  that  the  use  of  the  names  of  Wright  and 
LeBlanc  was  improperly  obtained,  and  that  there  were  not  in 
fact  three  petitioners,  as  required  by  the  Act,  and,  consequently, 
no  valid  petition  within  the  meaning  of  the  Act. 

On  this  point  I entirely  concur  in  the  opinion  expressed  by 
the  Chief  Justice  in  the  judgment  appealed  from.  In  my 
opinion  the  affidavits  filed  not  only  do  not  shew  that  the  use  of 
the  names  of  Wright  and  LeBlanc  to  the  petition  was  obtained 
by  fraud,  but,  on  the  contrary,  they  clearly  establish  that  they 
were  at  the  time  consenting  parties. 

In  so  far  as  the  present  application  is  an  attempt  in  an 
irregular  manner  to  obtain  a withdrawal  of  the  petition,  it  must 
also  fail.  It  is  opposed  both  to  the  letter  and  spirit  of  section 
92  of  the  Act,  which  provides  that,  where  there  are  more  peti- 
tioners than  one,  no  application  to  withdraw  the  petition  shall 
be  made  except  with  the  consent  of  all  the  petitioners.  Even  if 
there  were  no  such  provision  in  the  statute,  I do  not  think  these 
two  would  have  been  able  to  do  so  after  having  given  a joint 
retainer  for  the  prosecution  of  the  petition.  See  Wedderburn 
v.  Wedderburn  (1853),  17  Beav.  158. 

In  my  opinion  the  appeal  fails  on  all  grounds. 
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Anglin,  J. : — The  learned  Chief  Justice  held,  upon  the 
evidence,  that  the  respondent  failed  to  substantiate  his  first 
objection,  and,  while  giving  effect  to  the  second,  he  thought  the 
circumstances  justified  the  exercise  of  the  power  conferred  by 
sec.  98  of  the  Controverted  Elections  Act  for  the  substitution  of 
another  petitioner  in  Wright’s  place. 

Some  question  was  raised  as  to  Mr.  Grant’s  right  to  appear 
upon  this  appeal  on  behalf  of  Messrs.  Wright  and  LeBlanc.  His 
right  to  represent  the  third  petitioner  Millar  is  unquestioned. 
Assuming  their  retainer  to  have  been  originally  valid  and  bind- 
ing, that,  in  my  view,  suffices  to  give  Mr.  Grant  a status  to 
oppose  this  appeal  in  the  name  of  the  three  petitioners.  The 
necessary  effect  of  sec.  92  of  the  Act  is  to  make  irrevocable  the 
solicitor’s  authority  to  appear  upon  all  proceedings  necessary  for 
the  due  prosecution  of  the  petition  to  its  ultimate  conclusion,  at 
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least  formally,  on  behalf  of  all  three  petitioners,  unless  they  all 
cancel  his  retainer.  Opposing  a motion  by  the  respondent  to 
stay  or  set  aside  the  petition  is  a duty  necessarily  involved  in 
its  effective  prosecution.  The  statute  depriving  the  individual 
petitioner  of  the  right  to  withdraw,  he  must  be  regarded  as 
having  in  effect  agreed  with  his  co-petitioners  to  allow  the  use 
of  his  name  in  the  prosecution  of  the  petition  to  its  legitimate 
conclusion.  To  permit  one  petitioner  without  the  concurrence 
of  the  others,  after  the  launching  of  the  petition,  to  withdraw 
his  retainer  to  the  joint  solicitor,  and  thereby  prevent  the  use  of 
his  name,  would  enable  the  petitioner  so  withdrawing  to  evade 
the  statute,  and,  in  effect,  to  burk  the  petition.  This,  I think, 
cannot  be  permitted.  The  position  is  distinctly  analogous  to 
that  of  the  two  litigants  who  have,  upon  certain  terms,  agreed 
inter  se  to  retain  the  solicitor  of  one  of  them  to  represent  both 
in  an  action.  Breach  of  such  an  agreement  the  Courts  may 
restrain:  Montfords  v.  Marsden , [1895]  1 Ch.  11.  The 
petitioner  Millar,  remaining  steadfast  in  his  purpose  to  prosecute 
the  petition  through  the  solicitor  originally  retained,  that 
solicitor  must  have  the  right  to  use  the  names  of  the  three 
petitioners  in  the  various  steps  and  proceedings  incidental  to 
such  prosecution. 

Upon  the  argument  before  this  Court  it  was  suggested  that, 
though  the  objecting  petitioners  themselves  might  do  so,  it  is 
not  competent  for  the  respondent  to  move  upon  the  first  ground. 
I am  unable  for  this  purpose  to  distinguish  between  the  position 
of  a respondent  to  an  election  petition  and  that  of  a defendant 
in  a civil  action.  Though  it  is  more  usual  for  a plaintiff  whose 
name  has  been  used  without  his  authority,  to  move  to  have  the 
action  dismissed,  a defendant  may  sustain  a motion  similar  to 
that  now  under  consideration.  Corporation  of  Barrie  v.  Weay- 
mouth  (1892),  15  P.R.  95  ; Schjott  v.  Schjott  (1881),  19  Ch.D.  94; 
Geilinger  v.  Gibbs , [1897]  1 Ch.  479,  483;  Taylor  v.  Wood 
(1892),  14  P.R.  449.  Otherwise,  unless  he  could  persuade  the 
plaintiff  himself  to  move,  the  defendant  might,  upon  the 
successful  termination  of  prolonged  litigation,  find  himself 
without  redress,  save  against  a possibly  insolvent  solicitor : 
Nurse  v.  Durnford  (1879),  13  Ch.D.  764. 

At  bar,  Mr.  Hellmuth  very  properly  conceded  that  he  could 
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not,  upon  the  evidence,  fairly  contend  that  any  case  of  fraud, 
undue  influence,  or  imposition  in  obtaining  the  petitioners’ 
signatures  was  established.  He  did  however  strenuously  argue 
that  upon  the  admissions  of  the  solicitor,  Mr.  Forgie,  and  of  the 
deponents,  Giroux  and  Coxford,  the  means  taken  to  procure 
Wright  and  LeBlanc  to  become  petitioners  were  improper.  The 
present  sworn  statements  of  the  latter — that  they  did  not 
realize  that  they  became  petitioners  when  signing  the  election 
petition  in  question,  that  they  did  not  in  fact  intend  to  assume 
that  position,  and  that  they  had  not  sufficient  grounds  upon 
which  to  make  the  affidavits  required  by  the  statute  from  all 
petitioners, — Mr.  Hellmuth  maintains,  compel  the  Court  to 
regard  Wright  and  LeBlanc  as  having  never  in  fact  been 
petitioners  such  as  the  statute  requires. 

Some  comment  was  made  to  the  effect  that  any  persuasion, 
or  solicitation  of  persons  to  become  petitioners  against  the 
election  of  a member  of  Parliament  is  improper  and  contrary 
to  the  spirit  of  the  statute.  In  reply  it  was  urged  that  this  is 
the  practice  generally  prevalent.  I think  the  statute  itself 
affords  a more  conclusive  answer.  The  controverted  Elections 
Act,  as  amended  by  62  Vic.,  cap.  6,  sec.  1,  requires  that  a 
petition,  when  not  presented  by  a candidate  in  person,  should 
be  the  joint  act  of  three  electors.  This  in  itself  contemplates 
concerted  action.  Does  it  not  almost  necessarily  imply  sugges- 
tion and  solicitation  by  interested  parties  ? May  not  one 
elector,  desirous  of  petitioning,  seek  out  two  others  willing  to 
associate  themselves  with  him  ? May  not  an  interested  elector, 
himself  perhaps  not  qualified  to  become  a petitioner,  take  steps 
to  secure  the  presentation  of  a petition  by  others  so  qualified  ? 

In  the  public  interest  it  is  desirable  that  no  unnecessary 
obstacles  should  be  thrown  in  the  way  of  persons  promoting 
proceedings  designed  to  expose  and  punish  corrupt  practices. 
If,  notwithstanding  their  strong  leaning  against  maintenance 
and  barratry,  the  courts  hesitate  to  bring  election  petitions 
within  the  scope  of  the  stringent  rules  against  these  offences 
{Re  North  Simcoe  Election  (1874),  H.E.C.  617,  621-2),  it  must 
be  for  this  potent  reason. 

If  proof  of  an  undertaking  by  a candidate  to  indemnify  a 
petitioner  against  all  expenses  does  not  disqualify  the  latter  as 

24— VOL.  VIII.  O.L.R. 


C.  A. 
1904  . 

Re  North 
Renfrew. 

Anglin,  J. 


370 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 

. 1904 

Re  North 
Renfrew. 

Anglin,  J. 


a petitioner,  or  suffice  to  sustain  a motion  for  a stay  of  the 
further  progress  of  his  petition  (Lynne  Regis  Case,  (1848)  1 
P.R.  & D.  Elec.  Cas.  26.  at  p.  35),  evidence  of  mere  persuasion, 
inducing  the  petitioner  to  present  the  petition,  cannot  support 
such  an  application.  To  hold  otherwise  in  my  opinion  would  be 
distinctly  against  public  policy.  Nor  can  I see  in  such  solicita- 
tion without  more,  a violation  of  the  spirit  of  the  statute. 
The  apparent  purpose  of  the  amendment,  requiring  every 
petition  to  be  the  joint  act  of  three  electors,  possessing  certain 
property  qualifications,  instead  of  that  of  a single  elector,  who 
might  be  a man  of  straw,  is  to  afford  the  respondent  a 
substantial  guarantee  for  his  expenses  in  addition  to  the  money 
deposited  already  required.  The  attainment  of  that  object  has 
been  in  no  wise  interfered  with  by  what  was  done  in  this  case. 

While  I fully  appreciate  the  cogency  of  Mr.  Hellmuth’s 
argument,  that  persons  signing  an  election  petition,  not  know- 
ing to  what  they  are  affixing  their  signatures, — in  effect  signing 
alio  intuitu,  or  possibly  omni  intuitu  absente, — cannot  be 
deemed  actual  petitioners  within  the  meaning  of  the  Contro- 
verted Elections  Act,  the  evidence  falls  far  short  of  establishing 
this  to  have  been  the  position  of  Wright  and  LeBlanc.  On  the 
contrary,  having  regard  to  the  guarded  statements  in  the 
affidavits  of  these  petitioners,  filed  upon  the  respondents 
motion,  contradicting  their  former  affidavits,  and  to  the  frank 
admissions  of  Mr.  Forgie  and  his  deponents,  Giroux  and 
Coxford,  I am  convinced  that  both  petitioners  fully  understood 
what  they  were  about  and  that, — it  may  be  carried  away  by 
enthusiasm,  perhaps  yielding  to  some  persuasion,  when  they 
signed  the  petition  and  retainer  and  made  their  original 
affidavits  (which  required  three  distinct  signatures  from  each, 
one  of  them  at  least  voluntarily  given,  or  acknowledged  by 
each  petitioner  before  a commmissioner,  who  presumably 
discharges  his  duty)  they  were  quite  prepared  to  undertake 
the  burdens  and  responsibilities  attaching  to  the  position  of 
petitioners.  Upon  what  inducements,  or  for  what  reasons 
they  have  since  changed  their  minds  is  neither  apparent  nor,  in 
view  of  sec.  92,  material. 

The  sufficiency  of  the  grounds  upon  which  they  made 
affidavits  pledging  their  belief  to  the  truth  of  the  allegations 
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in  the  petition  is  not,  I think,  open  to  investigation  : The 
Lunenburg  Election  Case,(  1897)  27  S.C.R.  226,  230. 

I would  prefer  to  hold  the  view  that  when  swearing  to  their 
affidavits  these  two  petitioners  were  satisfied  as  to  the  reliability 
of  the  information  upon  which  they  acted  and  entertained  an 
honest  belief  in  the  truth  of  their  statements,  rather  than  think 
they  committed  deliberate  perjury,  or  took  solemn  oaths  in  a 
spirit  of  reckless  indifference.  Their  present  idea  of  the 
inadequacy  of  their  grounds  of  belief  does  not  materially  assist 
in  ascertaining  what  was  their  real  state  of  mind  some  time 
before. 

As  to  the  substitution  of  another  petitioner  for  Wright, 
whose  property  qualification  turns  out  to  be  insufficient,  in  my 
opinion  the  learned  Chief  Justice  took  the  only  course  open  to 
him  under  the  provisions  of  sec.  98.  I incline  to  think  he  had 
no  discretion  to  withhold  this  relief  under  the  circumstances 
here  presented. 

The  appeal  therfore  fails  and  should  be  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 

Amie  F.  Morton,  et  al.  v.  Grand  Trunk  Railway  Company. 
Maud  Morton  v.  Grand  Trunk  Railway  Company. 


Executors  and  Administrators — Negligence — Fatal  Accidents  Act — Conflicting 

Claims. 

A woman  claiming  to  be  the  widow  of  a man  killed  owing  as  alleged  to  the 
negligence  of  the  defendants,  brought  an  action  against  them  with  her  two 
children  as  co-plaintiffs  to  recover  damages.  Subsequently  another  action 
was  brought  by  another  woman  also  claiming  to  be  the  deceased’s  widow  to 
recover  damages  for  the  benefit  of  herself  and  her  child,  her  marriage  having 
taken  place  after  an  alleged  divorce  of  the  first  plaintiff : — 

Held,  that  only  one  action  would  lie  under  the  Act ; that  that  action  would  be 
for  the  benefit  of  the  persons  in  fact  entitled  ; and  that,  there  being  no  doubt 
as  to  the  right  of  the  children  in  the  first  action,  that  action  should  be 
allowed  to  proceed  and  the  rights  of  all  parties  worked  out  in  it,  the  second 
action  being  stayed  ; the  plaintiff  in  the  second  action  to  be  represented  by 
counsel  at  the  trial  if  desired. 

Judgment  of  Falconbridge,  C.J.K.B. , reversed. 

A motion  oy  the  defendants  in  each  action  for  an  order 
staying  or  dismissing  one  of  the  actions  or  consolidating  them 
was  argued  before  the  Master  in  Chambers  on  the  10th  of  May, 
1904.  The  facts  are  stated  in  the  judgment  of  the  Master. 

D.  L.  McCarthy , for  the  defendants. 

J.  D.  Falconbridge,  for  the  plaintiffs  in  the  first  action. 

D’Arcy  Tate,  for  the  plaintiff  in  the  second  action. 


May  17.  The  Master  in  Chambers  : — Wilson  Morton  on 
the  26th  of  December,  1902,  was  killed  in  what  is  known  as  the 
Wanstead  accident.  On  his  death  becoming  known  two  actions 
were  brought  against  the  defendants  by  two  persons  claiming 
each  of  them  to  be  the  widow  of  the  deceased.  The  defendants 
appeared  in  both  actions;  and  on  the  20th  of  January,  1903, 
before  a statement  of  claim  had  been  filed,  they  moved  in 
Chambers  before  Mr.  Winchester,  Master  in  Chambers,  for  an 
order  staying  or  dismissing  one  of  the  above  actions  or  for  an 
order  consolidating  the  same.  From  a draft  which  is  now  before 
me  it  appears  that  on  the  5th  of  March,  1903,  an  order  was 
settled  (after  six  enlargements)  in  the  terms  following  : 
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1.  That  an  issue  be  prepared,  the  parties  thereto  being  Amie 
F.  Morton  (the  plaintiff  in  the  earlier  action)  and  Maud  Morton 
(the  plaintiff  in  the  second  action),  in  which  the  question  to  be 
tried  shall  be  which  of  the  said  parties  is  the  lawful  widow  of 
Wilson  Morton,  deceased,  and  as  such  is  entitled  to  maintain  an 
action  against  the  defendants,  if  such  right  exists,  to  recover 
damages  for  the  death  of  the  said  W.  Morton,  and  upon  the 
trial  of  the  said  issue  the  onus  of  proof  shall  be  determined  by 
the  trial  Judge. 

2.  That  pending  the  determination  of  said  issue  proceedings 
in  both  actions  be  stayed,  and  all  questions  of  costs  and  of  the 
further  prosecution  of  either  or  both  of  said  actions  be  reserved 
until  the  final  disposition  of  such  issue. 

3.  The  issue  in  question  to  be  prepared  by  Amie  F.  Morton 
and  served  on  Maud  Morton,  with  liberty  to  either  party  to  set 
same  down  for  trial  at  the  non-jury  sittings  at  Toronto. 

This  order,  however,  was  never  taken  out,  and  nothing  was 
done  in  regard  to  the  issue  thereby  directed. 

On  the  21st  of  October,  1903,  an  order  was  issued  changing 
the  plaintiffs’  solicitors  in  the  first  action. 

For  some  unexplained  reason  no  steps  were  taken  by  anj^ 
one  in  the  matter  until,  on  the  8th  of  March,  1904,  the  solicitor 
for  the  plaintiffs  in  the  first  action  moved  ex  parte  before  me  for 
directions  as  to  the  order  said  to  have  been  made  just  a year 
previous.  I did  not  see  that  I could  do  anything  but  direct  the 
plaintiffs  to  proceed  as  they  might  be  advised.  Thereupon  a 
statement  of  claim  was  filed  and  served  in  that  action.  The 
defendants  at  once  moved  to  set  same  aside  as  irregular,  and  on 
the  20th  of  April  an  order  was  made  allowing  the  statement  of 
claim  to  stand.  This  order  was  affirmed  on  appeal.  At  or 
about  the  same  time  the  defendants  moved  to  dismiss  the  second 
action  for  want  of  prosecution,  and  at  the  same  time  made 
another  motion  similar  to  that  made  in  January,  1903,  and 
which  had  resulted  in  the  inchoate  order  of  the  5th  of  March, 
1903. 

These  two  motions  came  on  together  for  argument  on  the 
10th  of  May,  when  I dismissed  the  motion  to  dismiss  the  second 
action  and  reserved  judgment  in  the  other. 

At  the  close  of  the  argument  I intimated  that  I had  a 
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decided  impression  that  there  was  no  power  to  make  any  such 
order  as  that  of  the  5th  of  March,  1903,  and  which  I am  asked 
to  adopt. 

It  was  forcibly  argued  by  Mr.  McCarthy  that  the  defendants 
were  placed  in  a most  embarrassing  position.  He  stated  that 
they  had  not  resisted  the  right  of  any  person  injured  in  the 
Wanstead  accident  to  recover  some  damages  so  far  as  the 
defendants’  liability  was  concerned.  He  pointed  out  that  under 
the  Act  in  question  only  one  action  is  to  be  brought,  and  he 
relied  on  the  opinion  of  Mr.  Ruegg,  in  his  work  on  this  subject, 
that  even  “ if  parties  entitled  to  share  in  the  damages  were  left 
out  that  there  could  not  be  any  further  recovery  against  the 
defendants.”  The  learned  author  states,  however,  that  no  such 
case  has  as  yet  been  known  to  have  occurred.  Mr.  McCarthy 
urged  with  proper  emphasis  that  if  both  actions  were  allowed  to 
proceed  it  might  be  that  the  defendants  would  be  made  to  pay 
heavy  damages  in  each,  and  he  argued  that  there  must  be  some 
power  in  the  Court  to  give  the  defendants  adequate  protection 
against  such  a possible  contingency. 

It  cannot  be  denied  that  this  argument  points  to  the  conclu- 
sion that  in  the  opinion  of  those  who  use  it  there  should  be  and 
therefore  must  be  some  way  by  which  the  Court  can  grant 
relief  to  the  defendants  by  some  order  analogous  to  an 
interpleader.  But  with  every  disposition  to  aid  the  defendants, 
if  this  can  be  done  without  injury  to  the  plaintiffs,  I am  not 
able  to  see  any  way  by  which  this  can  be  accomplished.  There 
is  no  method  by  which  the  theory  of  interpleader  can  be 
applied  to  relieve  defendants  in  actions  of  tort  such  as  the 
present,  not  even  in  cases  such  as  that  of  Greatorex  v.  Shackle , 
[1895]  2 Q.B.  249,  where  it  was  decided  by  the  Divisional 
Court  that  a person  sued  by  two  agents  for  commission  on  the 
same  sale  was  not  entitled  to  an  interpleader  order  on  the 
ground  that  she  claimed  to  be  indebted  only  to  one  of  them. 

Suppose  the  order  made  in  March,  1903,  had  been  issued 
and  acted  on,  great  difficulties  would  have  at  once  arisen  and 
the  plaintiffs  would  have  been  embarrassed  instead  of  the 
defendants.  What  arrangement  could  be  made  as  to  the  costs 
of  the  successful  party  in  the  issue  if  they  could  not  be 
recovered  against  the  other  ? Would  they  have  been  recoverable 


yIIL]  ONTARIO  LAW  REPORTS. 

in  the  action  by  the  true  claimant,  in  addition  to  the  other 
damages  ? Then  how  would  the  rights  of  either  party  to  the 
issue  in  respect  of  appeal  be  determined  when  there  was  no 
amount  in  dispute  but  only  the  question  who  was  entitled  as 
against  the  other  to  bring  an  action  for  unliquidated  damages 
from  the  defendants  ? 

Suppose  a valuable  horse  was  found  straying  and  was  taken 
and  used  by  the  finder  and  unfortunately  killed.  Assume  that 
the  finder  did  not  contest  his  liability  to  the  true  owner  but 
said  two  or  more  persons  claim  to  be  owner,  and  asked  the 
Court  to  direct  an  issue  to  have  a binding  decision  as  to  the 
ownership  before  any  action  was  brought  against  him,  though 
confessedly  a wrong  doer,  could  any  such  order  be  made  ? It  is 
not  here  even  as  it  is  in  some  of  the  States  of  the  Union  where 
the  maximum  of  damages  recoverable  in  such  actions  is  fixed  by 
statute.  There,  as  in  a somewhat  similar  procedure  under  the 
Shipping  Act  in  Great  Britain,  the  defendants  by  paying  the 
maximum  into  Court  could  properly  ask  to  have  an  interpleader 
order  granted.  Whether  it  could  be  made,  apart  from  further 
legislation  on  the  matter,  it  is  not  necessary  to  consider. 

It  is  not  to  be  forgotten  that  this  case  w7ould  not  come  so 
near  in  its  facts  to  the  principle  of  interpleader  as  in  the  case 
supposed  of  the  destruction  of  a valuable  chattel.  There  the 
measure  of  damages  would  be  the  same  whoever  was  the  true 
owner.  But  here  it  was  admitted  that  the  amount  of  damages 
would  be  very  much  greater  in  the  second  action  than  in  the 
first. 

Another  difficulty  is  that  whatever  might  be  decided  as  to 
the  validity  of  the  alleged  divorce  of  the  first  claimant,  the 
rights  of  her  two  children  could  not  be  taken  away.  It  would 
then  be  necessary  to  make  them  plaintiffs  in  the  second  action, 
or  at  least  make  them  to  be  bound  by  the  disposition  of  the 
second  action,  of  which  possibly  a hostile  plaintiff  might  have 
the  control. 

The  more  the  matter  is  considered  the  greater  appears  to 
be  the  difficulty  of  any  attempt  to  apply  the  principles  of 
interpleader  to  meet  the  novel  state  of  facts  which  this  case 
presents. 

Having  regard  to  the  present  actions,  and  to  the  analogous 
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facts  which  were  brought  to  light  in  the  recent  action  of  Doyle 
v.  Diamond  Flint  Glass  Co.  (1904),  7 O.L.R.  747,  it  would  seem 
very  desirable  that  suitable  legislation  should  be  had  from  the 
proper  jurisdiction  to  meet  such  cases,  which  are  more  likely  to 
arise  in  the  future  as  the  ideas  on  the  matrimonal  relationship 
become  more  relaxed  and  lead  to  curious  and  perplexing 
complications.  Until,  however,  something  of  this  sort  has  been 
done — until  power  is  given  to  the  Courts  to  control  plaintiffs  in 
actions  of  this  character — I do  not  see  that  anything  can  be 
done  but  to  dismiss  the  motion. 

The  defendants,  so  far  as  I can  see,  must  decide  for  them- 
selves which  is  the  lawful  widow.  Then  if  any  settlement  is 
made  it  can  be  pleaded  in  the  other  action,  and  that  plaintiff 
would  have  to  establish  her  status  as  best  she  could. 

It  should  perhaps  have  been  stated  at  the  beginning  that 
the  plaintiff  Amie  F.  Morton  is  admittedly  the  first  wife  of  the 
deceased.  The  claim  of  the  second  plaintiff  Maud  Morton  is 
based  on  an  alleged  divorce  of  the  first  wife,  who,  however, 
disputes  its  validity  for  want  of  notice.  From  this  it  would 
seem  that  Mrs.  Maud  Morton  would  have  to  establish  the  validity 
of  that  divorce  before  she  could  recover  damages  for  the  death 
of  Wilson  Morton  as  her  husband.  If  in  the  first  action  the 
validity  of  that  divorce  was  tried  out  and  all  available  evidence 
given,  the  matter,  though  not  technically  res  judicata , would 
probably  be  practically  at  an  end.  If  the  divorce  was  declared 
valid  the  second  action  must  succeed,  subject  to  any  other 
defence  that  might  be  set  up.  But  if  the  divorce  was  set  aside 
the  second  wife  could  not  possibly  succeed  unless  some  new 
evidence  was  produced  which  led  the  Court  to  a different 
conclusion. 

The  only  possible  solution  that  occurs  to  me  is  to  pass  a 
rule  or  obtain  legislation  which  in  such  cases  would  give  defen- 
dants a remedy  on  the  line  of  the  third  party  procedure. 

If  here  the  first  action  proceeded  and  the  defendants  could 
obtain  an  order  requiring  the  second  wife  to  attend  and  be 
bound  by  the  proceedings  no  wrong  would  be  done.  Such  an 
order  might  direct  that  if  the  first  plaintiff*  failed,  then  the 
second  plaintiff’s  action  should  proceed.  In  this  way  no 
question  of  costs  of  an  issue  need  be  considered.  The  presiding 
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Judge  at  the  trial  would  give  all  proper  directions  on  this  point. 
In  the  absence  of  any  authority  for  such  an  order  I think  the 
motion  must  be  dismissed  with  costs  to  the  plaintiffs  in  their 
respective  actions. 

Halleronn  v.  International  Horse  Agency  (1902),  19  Times 
L.R.  132,  is  an  instance  of  hardship  arising  from  a dispute  as  to 
identity  for  which  the  law  seems  to  give  no  redress. 

It  may  be  useful  to  recall  the  provisions  of  Con.  Rules  328 
and  330  of  the  consolidation  of  1888,  being  Rules  107  and  109 
of  the  first  Judicature  Act.  These  gave  power  in  a proper  case 
to  order  that  a question  in  an  action  should  be  determined  not 
only  as  between  the  plaintiff  and  the  defendant,  but  as  between 
the  plaintiff,  defendant,  and  any  other  person.  This  rule  was 
applied  in  Brown  v.  Cousineaux  (1886),  11  P.R.  363.  These 
provisions  were,  however,  repealed  on  the  29  th  of  December, 
1893,  by  Rule  1313,  and  the  relief  was  limited  to  the  present 
third  party  procedure. 

No  doubt  such  a power  would  require  great  caution  and 
experience  in  those  who  have  to  exercise  it.  In  the  present 
case  it  would  have  furnished  a remedy  which  would  have 
settled  the  whole  matter  and  given  to  the  defendants  all  the 
protection  which  they  ask,  and  which  they  perhaps,  not 
unreasonably,  submit  that  in  the  future,  if  not  at  present,  the 
Court  should  in  some  way  be  empowered  to  afford. 

The  proper  sphere  of  these  rules  was  fully  considered  in 
the  Court  of  Appeal  in  Begg  v.  Ellison  (1892),  14  P.R.  384, 
where  the  matter  is  fully  considered  by  Osier,  and  Maclennan, 
JJ.A.  The  first  learned  Judge  at  the  end  of  his  judgment  states 
that  these  rules  should  “ at  an  early  opportunity  ” be  altered  to 
their  present  shape.  It  was  no  doubt  as  a result  of  this  case 
that  Rule  1313  was  passed  in  less  than  two  years’  time. 

An  appeal  by  the  defendants  from  this  judgment  was 
argued  by  the  same  counsel  before  Falconbridge,  C.J.K.B.,  in 
Chambers,  on  the  27th  of  May,  1904. 

J une  3.  Falconbridge,  C. J. : — Contrary  to  the  opinion 
which  I formed  during  the  argument  of  this  appeal,  I have 
come  to  the  conclusion  that  I cannot  reverse  or  vary  the  care- 
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fully  considered  judgment  of  the  learned  Master  Two  of 
the  plaintiffs  who  are  represented  by  Mr.  Falconbridge  are 
admittedly  recti  in  curia , and  I at  first  thought  that,  as  they 
were  domini  litis,  all  parties  suing  should  be  compelled  to 
come  in  to  or  be  bound  by  their  action.  But  I do  not  see, 
in  view  of  the  very  different  measure  of  damages  which  would 
’ have  to  be  applied  in  the  case  of  these  respective  claimants,  how 
counsel  could  present  the  case  or  the  Judge  intelligently  or 
..intelligibly  charge  the  jury.  It  is  quite  manifest  that  such  a 
course  would  be  impracticable.  The  Irish  case,  Johnston  v. 
Great  Northern  R.W.  Co.  (1887),  20  L.  R.  Ir.  4,  does  not  assist 
in  solving  the  problem  that  is  here  presented.  There  the 
defendants  paid  a sum  of  money  into  court  with  their  defence. 
The  plaintiff  admitted  the  sufficiency  of  the  amount,  and  all 
that  remained  to  be  done  was  to  establish  the  claim  of  a party 
interested  to  part  of  the  money  brought  in. 

I should  be  pleased  to  find  that  any  court  is  sufficiently 
ingenious  to  deliver  the  defendants  from  the  embarrassing  situ- 
ation in  which  they  seem  to  be  placed,  but  I must  dismiss  this 
appeal  with  costs  in  any  event  to  the  plaintiffs  in  each  of  the 
actions. 

An  appeal  to  a Divisional  Court  [Meredith,  C.J.C.P.,  Mac- 
Mahon,  and  Teetzel,  JJ.]  was  argued  by  the  same  counsel  on 
the  13th  of  June,  1904. 

August  6.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C. J. : — This  is  an  appeal  by  the  defendant  company 
from  an  order  of  the  Chief  Justice  of  the  King’s  Bench,  dated 
the  3rd  of  June,  1904,  affirming  an  order  of  the  Master  in 
Chambers,  dated  the  17th  of  May,  1904,  dismissing  their 
application  for  an  order  to  stay  or  dismiss  one  of  the  actions,  or 
for  consolidating  them  or  for  such  further  or  other  order  as 
might  seem  just  under  the  circumstances. 

Wilson  Morton  having  been  killed  under  circumstances 
which,  according  to  the  contention  of  the  respondents,  entitle 
his  surviving  wife,  parent  and  child,  or  children,  to  an  action 
under  the  provisions  of  chapter  166  of  the  Revised  Statutes  of 
Ontario,  1897,  an  action  was  begun  on  the  31st  of  December, 
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1902,  byAmie  Florence  Morton,  who  claims  to  be  the  widow  of 
the  deceased,  and  Edward  Morton  and  Clara  L.  Morton,  the 
deceased’s  two  children  by  her. 

The  statement  of  claim  does  not  contain  any  particulars  of 
the  persons  for  whom  and  on  whose  behalf  the  action  is  brought, 
nor,  as  far  as  appears,  have  any  particulars  been  delivered.  The 
action  must,  however,  I think,  be  taken  to  be  brought  on  behalf 
of  the  plaintiff  Amie  Florence  Morton,  as  the  widow,  and  the 
plaintiffs  Edward  Morton  and  Clara  L.  Morton,  as  the  children 
of  the  deceased. 

On  the  8th  of  January,  1903,  the  second  action  was  begun, 
in  which  the  plaintiff  is  Maud  Morton,  who  claims  to  be  the 
widow  of  the  deceased,  and  this  action  is  brought,  according  to 
the  allegations  of  the  statement  of  claim  (paragraph  8),  for  the 
benefit  of  herself  and  of  Thelma  Maud  Morton,  the  infant  child 
of  herself  and  the  deceased. 

It  seems  to  be  not  seriously  disputed  that  the  plaintiff  Amie 
Florence  Morton  was  at  one  time  the  wife  of  the  deceased,  and 
that  her  two  co-plaintiffs  are  the  children  of  her  marriage 
with  him  ; and  it  is  also  not  disputed  that  the  claim  of  the 
plaintiff  Maud  Morton  to  be  the  widow  of  the  deceased,  and  of 
Thelma  Maud  Morton  to  be  his  lawful  child,  depends  upon  the 
validity  of  a divorce  which  the  deceased  is  said  to  have  obtained 
from  his  first  wife. 

The  Act  provides  that  not  more  than  one  action  shall  lie  for 
and  in  respect  of  the  same  subject  matter  of  complaint  (sec.  6), 
and  it  provides  that  if  there  be  no  executor  or  administrator  of 
the  deceased,  or  if  there  being  such  an  executor  or  administrator 
no  action  as  in  the  Act  mentioned  is  brought  within  six  months 
after  the  death  of  the  deceased  by  and  in  the  name  of  his 
executor  or  administrator,  the  action  “ may  be  brought  by  and 
in  the  name  or  names  of  all  or  any  of  the  persons  (if  more  than 
one)  for  whose  benefit  such  action  would  have  been,  if  it  had 
been  brought  by  and  in  the  name  of  such  executor  or  adminis- 
trator,” and  that  “ every  action  so  to  be  brought  shall  be  for  the 
benefit  of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  procedure,  as  nearly  as  may  be,  as  if  it 
were  brought  by  and  in  the  name  of  such  executor  or  ad- 
ministrator.” 
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A person  who  sues,  whether  the  executor  or  administrator 
or  one  of  the  class  for  whose  benefit  the  action  may  be  brought, 
occupies,  as  it  has  been  held,  the  position  of  a trustee  or  quasi- 
trustee, for  those  on  whose  behalf  the  action  is  brought  or  may 
be  brought,  who  are  not  named  as  plaintiffs  to  it. 

Having  regard  to  this  provision,  and  that  as  to  one  action 
only  lying  in  respect  of  the  same  subject  matter  of  complaint,  it 
appears  to  me  to  be  reasonably  clear  that  the  case  at  bar  is  one 
in  which,  under  the  old  practice,  the  appellants  might  have 
pleaded  in  abatement  of  the  second  the  pendency  of  the  first 
action,  and  that,  now  that  pleading  in  abatement  is  abolished, 
the  case  is  one  for  the  application  of  the  power  of  the  Court  to 
stay  proceedings,  a procedure  which  has  been  substituted  for 
pleading  in  abatement. 

Though  the  parties  to  the  actions  are  not  the  same,  both 
actions  must  necessarily  be,  as  any  judgment  in  either  of  them 
would  also  be,  for  the  benefit  of  all  who  are  entitled  to  damages 
under  the  Act,  subject  to  this  observation,  that  if  the  plaintiff  in 
the  second  action  should  fail  in  establishing  that  she  is  the 
widow  of  the  deceased,  and  therefore  one  of  the  class  entitled  to 
damages,  as  she  sues  alone,  and  the  only  other  person  for  whose 
benefit  she  brings  her  action  would  in  that  event  also  not  be 
entitled,  her  action  would  probably  entirely  fail. 

Whether  or  not  the  plaintiff  Amie  Florence  Morton  is  one 
of  the  class,  the  other  two  plaintiffs  in  the  first  action  are 
admittedly  of  it,  they  being  children  of  the  deceased,  and  their 
right  not  being  affected  by  the  divorce,  if  there  has  been  a 
divorce  and  it  is  valid. 

Whether  or  not,  therefore,  the  plaintiff’  in  the  second  action 
and  her  child  are  entitled  to  damages,  their  rights,  I think,  must 
be  worked  out  in  the  first  action,  which,  as  I have  said,  is  an 
action  for  the  benefit  of  all. 

The  Act  is  defective  in  not  making  any  express  provision 
for  a case  such  as  this,  where  each  of  two  persons  claims  to  be 
the  widow  of  the  deceased,  and  a third  to  be  his  lawful  child, 
the  relation  of  widow  and  that  of  lawful  child  asserted  in  the 
second  action  being  disputed  by  the  plaintiffs  in  the  first. 

I do  not  think,  however,  that  the  powers  of  the  Court, 
especially  since  the  Judicature  Act,  are  so  restricted  that  it  is 
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not  possible  to  provide,  on  such  an  application  as  this,  for  the 
determination  of  all  the  matters  which  must  be  dealt  with  before 
the  rights  of  the  parties  are  finally  settled,  and  that  without 
doing  any  injustice  to  any  of  them. 

In  order  that  the  possibility  of  injustice  to  the  plaintiff  in 
the  second  action  and  her  infant  child  may  be  avoided,  it  is,  I 
think,  competent  for  the  Court  to  require  the  plaintiffs  in  the 
first  action  to  undertake  to  bring  to  the  notice  of  the  Court 
the  claims  that  have  been  made  in  the  second  action,  in  order 
that  they  may  be  passed  upon  at  the  trial. 

The  plaintiffs  in  the  first  action  are,  as  I have  said,  trustees 
or  quasi- trustees  for  those  entitled  under  the  Act,  and  it  would, 
I think,  be  a breach  of  trust  on  their  part  not  to  present  for  the 
consideration  of  the  Court  all  the  claims  which  have  been  made 
by  persons  claiming  to  have  stood  in  such  relation  to  the  deceased 
as  to  be  entitled  to  damages  on  account  of  his  death  ; and  the 
plaintiffs  in  the  first  action,  as  a consequence  of  their  being 
allowed  to  proceed  with  it,  should  be  required  to  give  an  under- 
taking to  do  this,  and  to  allow  the  plaintiff  in  the  second  action 
to  appear  by  counsel  and  take  part  in  the  trial. 

To  permit  the  plaintiffs  in  the  first  action  to  proceed  with 
it  in  entire  disregard  of  the  claims  of  the  persons  for  whose 
benefit  the  second  action  is  brought,  which  may  turn  out  to  be 
valid  claims,  would  be,  I think,  to  permit  them  to  abuse  the 
process  of  the  Court,  and  the  Court  is  not  only  entitled,  but,  I 
think,  bound  to  use  its  inherent  power  to  prevent  its  procedure 
being  so  abused. 

Without  at  all  assuming  to  direct  the  course  which  the 
Judge  before  whom  the  action  is  tried  may  take,  it  would  seem 
to  me  that  it  would  be  the  most  convenient  and  the  best  course 
first  to  determine  without  the  aid  of  a jury  the  question  of  the 
validity  of  the  alleged  divorce  and  of  the  marriage  with  the 
deceased  of  the  plaintiff  in  the  second  action;  and  that  question 
having  been  determined,  to  leave  to  the  jury,  or  himself,  to  try 
any  other  issues  of  fact  and  to  assess  the  damages,  and,  to  avoid 
the  possibility  of  another  trial  becoming  necessary,  to  assess 
contingently  the  damages  of  the  plaintiff,  who  is,  in  his  view, 
unsuccessful  in  establishing  her  claim  to  be  the  widow  of  the 
deceased. 
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If  the  opinion  we  have  expressed  be  not  the  correct  one,  I 
do  not  see  what  there  would  be  to  prevent  one  of  the  three 
children  of  a deceased  person,  all  admittedly  entitled  to  damages, 
if  any  one  of  them  is,  from  bringing  an  action  claiming  damages 
on  his  own  behalf,  and  omitting  entirely  in  his  pleadings  or  other- 
wise to  bring  to  the  notice  of  the  Court  the  claims  of  the  other 
two  children ; and  the  machinery  of  the  Court  cannot,  surely, 
be  so  ineffective  that  the  Court  would  not  in  such  a case  have 
power  to  prevent  the  action  from  proceeding  in  the  way  in 
which  it  had  been  launched,  and  to  enable  the  other  children  in 
some  way  to  intervene  in  the  action  so  that  their  claims  might 
be  included  in  it  and  dealt  with  at  the  trial. 

The  result  is  that,  in  my  opinion,  the  appeal  should  be 
allowed,  and  the  orders  appealed  from  discharged,  and  for  them 
an  order  should  be  substituted  staying  until  further  order  all 
proceedings  in  the  second  action  and  requiring  the  plaintiffs  in 
the  first  action  to  give  the  undertaking  which  I have  mentioned^ 
and  to  stay  their  action  until  it  is  given  ; and  the  costs  of  the 
motion  to  the  Master  in  Chambers  and  of  the  appeal  from  it  to 
the  learned  Chief  Justice,  and  of  this  appeal,  should  be  costs  in 
the  cause  to  the  successful  party. 

In  the  event  of  the  persons  for  whose  benefit  the  second 
action  is  brought  failing  to  establish  their  claims,  they  should 
have  no  costs ; and,  in  the  event  of  their  succeeding,  unless  the 
Judge  at  the  trial  otherwise  orders,  their  costs,  including  the 
costs  of  the  action,  should  be  borne  by  the  appellants. 

The  appellants  also,  as  a condition  of  the  relief  which  our 
order  will  give  them,  must  give  a similar  undertaking  to  that 
which  has  been  required  of  the  plaintiffs  in  the  first  action. 

It  may  be  that  what  I desire  to  accomplish  by  the  order  I 
would  make  might  be  as  well  if  not  better  attained  by  an  order 
adding  the  plaintiff  in  the  second  action  and  her  infant  child  as 
parties  defendants  to  the  first  action  ; staying  the  second  action 
and  providing  that  the  question  whether  the  plaintiff  in  the 
second  action  is  the  widow  of  the  deceased  and  her  infant 
daughter  his  lawful  child,  should  be  tried  before  the  other 
issues  in  the  action,  though  not  necessarily  at  a different  time. 
Before  the  Judicature  Act  such  an  order  was  a common  enough 
proceeding  in  the  Court  of  Chancery,  though  it  was  an 
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impossible  one  to  be  made  in  a common  law  court,  but  since  the 
Act  it  is  difficult  to  see  any  good  reason  why  the  former 
Chancery  procedure  should  not  be  made  use  of  in  such  a case 
as  this. 

If  the  parties  prefer  such  an  order  to  that  which  I have 
indicated  as  the  one  I would  make  on  this  motion,  such  an 
order  may  go.  I can  see  no  possibility  of  prejudice  to  any  one 
from  the  making  of  such  an  order,  and  I venture  to  hope  that 
all  parties  interested  will  agree  to  its  being  made,  but  if  they 
do  not  agree  the  appellants  may,  if  they  choose  to  do  so  and  the 
plaintiff  in  the  second  action  consents,  take  out  the  order  in  that 
form,  and  the  costs  in  that  event  will  be  to  the  party  or  parties 
who  are  ultimately  successful  in  the  action,  unless  and  except  in 
so  far  as  the  trial  Judge  otherwise  directs. 
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In  re  Kirkby  and  All  Saints’  Church. 


Sept.  6. 


Church — Church  of  England — Diocese  of  Toronto — Churchwardens — Agreement 
to  Repay  Rector’’ s Expenditure. 

An  agreement  by  the  churchwardens  of  a congregation  of  the  Church  of 
England  in  the  Diocese  of  Toronto  raising  funds  by  voluntary  contributions 
to  repay  to  the  rector  thereof,  in  consideration  of  his  resigning  his  charge  as 
desired  by  the  congregation,  the  amount  theretofore  expended  by  him  in 
repairs  and  improvements  to  the  rectory,  such  amount  to  be  settled  by  arbi- 
tration, is  an  agreement  beneficial  to  the  congregation  and  binding  upon  the 
churchwardens  in  the  corporate  capacity  conferred  upon  them  in  that  diocese 
by  47  Viet.  ch.  89  (0.) 

An  order  was  made  for  the  enforcement  of  an  award  made  in  pursuance  of  the 
agreement  although  the  churchwardens  had  in  their  corporate  capacity  no 
property  or  funds  out  of  which  the  award  could  be  satisfied. 

Daw  v.  Ackerill  (1898),  25  A.R.  37,  distinguished. 

Motion  to  enforce  an  award,  argued  at  Toronto  on  the  29th 
of  January,  1904,  before  Teetzel,  J.,  in  whose  judgment  the 
facts  are  stated. 

R.  B.  Henderson , for  Kirkby,  the  applicant. 

W.  E.  Middleton,  for  the  churchwardens  of  All  Saints 

Church. 

September  6.  Teetzel,  J. : — Motion  to  enforce  an  award 
made  pursuant  to  an  agreement  of  reference  between  the  Rev. 
L.  H.  Kirkby  and  the  churchwardens  of  All  Saints  Church  in 
the  town  of  Collingwood,  under  which  Mr.  Kirkby  is  awarded 
(1)  $50,  as  the  equivalent  of  interest  on  admitted  arrears  of 
stipend ; (2)  $1,500,  in  respect  of  repairs  and  improvements 
done  at  his  expense  to  the  rectory  house  and  property  with 
interest  at  six  per  cent,  from  the  27th  of  March,  1900.  The 
arbitrators’  costs  and  expenses  are  directed  to  be  paid  by  the 
churchwardens,  and  each  party  is  to  bear  his  own  costs  of  the 
arbitration. 

By  an  order  of  this  Court,  dated  the  31st  of  October,  1902, 
upon  application  for  a special  case,  the  arbitrator  was  directed 
in  making  his  award  to  state  on  the  face  thereof  the  view  of 
the  law  on  which  he  has  proceeded,  and  it  was  further  ordered 
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that  either  party  should  be  at  liberty  to  move  to  set  the  award 
aside  on  the  ground  of  error  in  any  such  view  of  the  law. 

After  reciting  the  agreement  of  reference  and  the  above 
order,  the  arbitrator  states : “ I proceed  in  making  this  award 
on  the  assumption  that  the  churchwardens  had  power  to  bind 
the  vestry  of  the  parish  of  All  Saints,  Collingwood,  in  their 
dealings  with  the  incumbent  and  in  the  submission  to  arbitra- 
tion. If  there  were  otherwise  any  doubt  as  to  the  power  of  the 
churchwardens,  I find  that  the  matter  was  concluded  by  the 
action  of  the  vestry  at  a special  meeting  thereof  held  on  the 
29th  of  October,  1900,  referred  to  at  page  85  of  the  minute  book 
produced  as  exhibit  “ A ” upon  the  arbitration.” 

He  then  proceeds  to  state  certain  findings  of  fact,  and  at 
page  6 states : “ Finding  as  I do  an  express  agreement  binding 
upon  the  churchwardens  and  upon  the  Vestry  in  the  Spring  of 
1900,  upon  a new  consideration  to  pay  an  arbitrated  amount  for 
these  improvements  and  repairs,  it  is  unnecessary  for  me  to 
consider  the  Statute  of  Limitations  or  the  canon  law  which  the 
churchwardens  so  strongly  urged  as  a defence.” 

The  award  is  dated  30th  of  January,  1903,  and  on  the  12th 
of  June,  1903,  by  another  order  of  this  Court,  on  application  by 
the  churchwardens  for  an  order  permitting  them  to  apply  to 
set  aside  the  award,  notwithstanding  the  lapse  of  six  weeks  from 
publication  thereof,  the  application  was  dismissed  upon  counsel 
for  Mr.  Kirkby  “ agreeing  and  undertaking  that  he  will  not  here- 
after allege  any  personal  liability  upon  the  part  of  the  said 
churchwardens  in  respect  of  the  said  award.” 

Upon  the  motion  before  me,  Mr.  Middleton,  among  other 
objections,  urged  that  the  award  should  not  be  enforced  by 
reason  of  the  neglect  or  refusal  of  the  arbitrator  to  state  his 
view  of  the  law,  as  required  by  the  order  first  above  recited. 

I do  not  think  it  is  necessary  for  me  to  decide  whether  the 
arbitrator  has  or  has  not  faithfully  observed  this  order,  because 
I think  if  he  has  not  done  so  any  objection  on  that  ground  is 
overcome  by  the  order  lastly  above  recited. 

It  was  further  contended  by  Mr.  Middleton  that  the  award 
was  not  enforceable  because  the  church  being  a free  pew  church 
with  no  revenue  except  voluntary  contributions,  the  church- 
wardens had  no  power  as  a corporation  to  bind  their  successors 
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or  the  church  property  by  any  agreement  with  Mr.  Kirkby  or 
by  the  submission  to  arbitration. 

In  support  of  this  contention  Daw  v.  Ackerill  (1898),  25 
A.R.  37,  was  relied  upon.  That  was  an  action  by  a rector  to 
recover  the  balance  of  stipend,  and  it  was  held  upon  the  par- 
ticular facts  of  that  case  that  the  plaintiff  could  not  recover. 

At  page  40,  Osier,  J.  A.,  says  : “ Assuming  that  the  resolutions 
of  the  Easter  vestries  of  1893  and  1894  are  evidence  of  con- 
tracts with  the  plaintiff  to  pay  him  a salary  at  the  rate  of 
$1,500  for  the  former  and  $1,200  for  the  latter  year,  yet  it  is 
clear  that  there  was  no  contract  to  pay  these  sums  absolutely  and 
at  all  events.  The  church  having  been  converted  from  a pewed 
church  into  a free  church  the  whole  of  its  revenues  were 
derivable  from  the  voluntary  contributions  and  subscriptions  of 
the  congregation.  There  was  no  other  fund  or  source  of  revenue. 
It  is  manifest  from  the  plaintiff’s  own  evidence  that  it  was  to 
this  source  he  looked,  and  that  it  was  upon  this  he  relied  for 
payment  of  his  stipend.  He  depended  upon  the  ability  and  good- 
will of  his  congregation  to  raise  the  stipend  voted  by  the 
vestry,  and  he  could  only  look  to  the  churchwardens  to  pay  him 
to  the  extent  that  they  received  from  the  congregatiom  moneys 
for  that  purpose.  They  have  no  such  moneys  in  their  hands 
and  have  never  received  them.  This,  at  the  very  highest,  is  the 
measure  of  the  defendants’  liability  as  churchwardens  under  the 
circumstances.” 

As  respects  the  allowance  of  $50  for  interest  on  arrears 
of  stipend,  the  arbitrator  does  not  find  any  facts  from  which 
I can  distinguish  Mr.  Kirkby’s  rights  to  recover  this  sum  from 
the  judgment  in  Daw  v.  Ackerill. 

As  to  the  item  of  $1,500  and  interest,  I think  there  is  a 
clear  distinction  from  the  following  findings  of  fact  set  forth 
by  the  arbitrator  in  his  award  : (1)  that  during  his  incumbency 
Mr.  Kirkby  expended  a large  amount  of  money  in  substantial 
improvements  and  repairs  by  which  the  rectory  house  and  the 
property  were  very  considerably  enhanced  in  value  and  which  had 
not  been  repaid  to  him  ; (2)  that  the  churchwardens  and  vestry 
were  very  anxious  to  get  rid  of  Mr.  Kirkby  and  to  effect  an 
exchange  with  another  minister ; (3)  that  Mr.  Kirkby  refused  to 
vacate  and  carry  out  the  proposed  exchange  until  it  was  agreed 
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that  his  claim  for  repairs  and  improvements  should  be  paid,  the 
amount  to  be  determined  by  arbitration,  as  provided  in  the 
submission  agreement. 

If  the  churchwardens  as  a corporation  with  the  approval  of 
the  vestry  have  the  power  to  make  such  an  agreement  as  that 
found  by  the  arbitrator,  it  seems  to  me  Daw  v.  Ackerill  can  have 
no  application.  The  agreement  to  pay  what  might  be  awarded 
was  not  in  any  sense  provisional,  or  dependent  upon  the  goodwill 
offerings  of  the  parish,  as  it  was  found  to  be  as  a fact  in  the 
Daw  case,  but  it  was  an  agreement  to  pay  the  sum  awarded 
absolutely  and  without  any  limitation  or  condition. 

Mr.  Kirkby  had  expended  his  .money  for  the  benefit  of  the 
parish,  and,  although  his  vestry  might  successfully  resist  pay- 
ment of  any  stipend  to  him,  he  had  a right  to  remain  in 
possession  of  the  rectory  and  church  indefinitely,  for  there 
was  no  suggestion  of  any  legal  ground  for  his  deprivation  or 
deposition. 

The  consideration  of  the  money  expended  by  Mr.  Kirkby,  and 
his  consent  to  vacate  the  parish  at  the  request  of  his  vestry  and 
churchwardens,  was  ample  to  support  an  agreement  to  pay  him 
whatever  an  arbitrator  might  determine  in  respect  of  money  so 
expended. 

I think  therefore  that,  assuming  the  churchwardens  have 
the  power  to  make  such  an  agreement,  the  principle  of  such  cases 
as  Frontenac  v.  Kingston  (1871),  30  U.C.R.  584,  at  pp.  595-6, 
and  Elderslie  v.  Paisley  (1884),  8 O.R.  270,  applies,  and  that  the 
plaintiff  is  entitled  to  a judgment  against  the  churchwardens 
as  a corporation  notwithstanding  there  may  be  at  present  no 
property  or  fund  out  of  which  it  can  be  satisfied. 

Then,  was  it  within  the  power  of  the  churchwardens  as  a 
corporation  to  make  the  agreement  found  by  the  arbitrator  to 
have  been  made,  including  the  agreement  to  arbitrate  ? 

By  47  Yict.  ch.  89  (O.),  it  is  enacted  that  “ the  churchwardens 
of  any  church  in  the  diocese  of  Toronto  . . . shall,  whether 

they  be  churchwardens  of  pewed  or  of  free  churches,  besides 
possessing  the  powers  and  authorities  conferred  upon  such 
churchwardens  by  any  Act  of  the  Legislature  now  in  force,  be 
a corporation  with  perpetual  succession  under  the  name  of 
* The  churchwardens  of  the  church  of  in  the 
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to  represent  the  interests  of  the  church  of  which  they  are  so 
elected  or  appointed  churchwardens  and  of  the  members  thereof, 
and  shall  and  may  sue  and  be  sued,  answer  and  be  answered 
unto,  in  all  manner  of  suits,  actions  and  proceedings  whatsoever, 
for  and  in  respect  of  such  churches  and  churchyards  and  all 
matters  and  things  appertaining  thereto.” 

For  many  hundred  years  before  this  statute,  churchwardens 
were  a body  corporate,  whose  duties  and  rights  included  that 
of  taking  care  of  the  goods,  repairs  and  ornaments  of  the 
church : 2 Phillimore’s  Ecclesiastical  Law,  2nd  ed.,  pp.  1054, 
1465;  Stutter  v.  Freston  (1717),  1 Str.  52. 

They  have  only  the  custody  of  the  church  building  under 
the  minister.  If  he  refuses  access  to  the  church,  complaint 
must  be  made  to  higher  authority:  Phillimore,  p.  1464. 

As  such  corporation  they  have  a special  property  in  contra- 
distinction to  a mere  charge,  in  the  organ,  bells,  bell-ropes, 
books,  vestments,  ornaments,  and  all  other  goods  and  chattels 
belonging  to  the  church  which  come  to  them  by  virtue  of  their 
office,  and  may  prefer  indictments  and  sue  and  be  sued  in  respect 
of  them  as  a corporation.  See  Phillimore,  p.  1484  ; Prideaux’s 
Churchwarden’s  Guide,  15th  ed.,  pp.  55,  423  et  seq. ; Jackson  v. 
Adams  (1835),  2 Bing.  N.C.  402;  Moss  v.  Thorneley  (1856), 
4 W.R.  514. 

It  is  also  in  the  power  of  churchwardens  in  their  corporate 
capacity  to  make  reasonable  agreements  beneficial  to  the  parish 
and  thereby  to  bind  the  parishioners  and  their  successors  as 
also  succeeding  churchwardens.  Thus,  in  Martin  v.  Nutkin 
(1724),  2 P.  Wms.  266,  the  plaintiff’s  house  being  so  near  the 
church  that  the  bell  rung  at  five  o’clock  in  the  morning  dis- 
turbed her,  she  agreed  with  the  churchwardens  and  inhabitants 
of  the  vestry  to  erect  a cupola  and  clock  in  part  of  the  church 
in  consideration  that  the  bell  should  not  be  run^  at  the  afore- 
said  hour  during  her  lifetime,  which  agreement  the  Court  held 
to  be  binding  in  equity,  and  decreed  an  injunction  against  the 
ringing  of  the  bell  accordingly.  See  also  Phillimore,  p.  1484; 
Brooke’s  Churchwarden’s  Guide,  10th  ed.,  pp.  105-108. 

That  the  agreement  in  question  here  must  have  been 
regarded  by  the  churchwardens  and  vestry  as  of  great  value  to 
the  parish  I think  is  manifest  from  the  following  facts  found 
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by  the  arbitrator : “ Mr.  Kirkby  had  been  incumbent  of  the 
rectory  of  All  Saints’  Church,  Collingwood,  for  about  twenty-one 
years,  during  the  last  three  years  of  which  period  a strong 
feeling  had  developed  against  him  in  the  parish,  until,  by  the 
Spring  of  1900,  a very  considerable  majority  both  of  the  vestry 
and  of  the  congregation  were  desirous  of  a change,  and  had  been 
doing  all  in  their  power  to  bring  this  about  and  had  been 
agitating  in  that  direction  for  some  time  previously.  At  the 
Easter  vestry  in  1898,  the  rector’s  stipend  had  been  reduced 
from  $900  to  $200  per  annum,  and  at  the  Easter  vestry  of 
1899  a reduction  to  $L  per  annum  had  been  decided  on  by 
resolution  of  the  vestry.” 

Under  this  most  extraordinary  state  of  affairs  I must  hold 
that  an  agreement  by  which  the  churchwardens  were  enabled 
without  litigation  or  further  injury  to  the  well-being  of  the 
parish  to  obtain  possession  of  the  church  and  rectory  and  secure 
the  incumbent  they  desired,  must  be  treated  as  an  agreement 
highly  beneficial  to  the  parish,  and  therefore  an  agreement  the 
making  of  which  was  incidental  to  the  corporate  duties  and 
powers  of  churchwardens,  within  the  above  authorities,  and 
binding  upon  the  churchwardens  and  their  successors. 

Let  the  award  therefore  be  enforced  under  sec.  13  of  the 
Arbitration  Act,  except  as  to  the  item  of  $50  for  interest. 

There  will  be  no  costs  of  this  motion. 

R.  s.  c. 
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[DIVISIONAL  COURT.] 


D.  C. 
1904 


O’Connor  v.  City  of  Hamilton. 


June  30. 


Way — Non-repair — Negligence  of  Municipal  Corporation — Notice  of  Accident  — 
Reasonable  Excuse  for  Want  of — Knowledge  of  Corporation — Prejudice — 
Appeal  from  Ruling  of  Trial  Judge — 3 Edw.  VII.  ch.  19,  sec.  606  (O. ) 

In  an  action  against  a municipal  corporation  to  recover  damages  for  injuries  sus- 
tained by  reason  of  non-repair  of  a highway,  the  rulingof  the  Judge  at  the  trial 
as  to  whether  there  is  reasonable  excuse  for  the  want  or  insufficiency  of  a 
“ notice  in  writing  of  the  accident  and  the  cause  thereof  ” and  whether  the 
defendants  have  been  prejudiced  in  their  defence,  under  sec.  606  of  the 
Municipal  Act,  3 Edw.  VII.  ch.  19  (O. ),  is  subject  to  appeal. 

A servant  of  the  defendants  had  actual  knowledge  of  the  accident 
to  the  plaintiff  and  its  cause  on  the  day  it  happened.  It  was  caused  by  the 
cave-in  of  a well-travelled  public  street  in  the  centre  of  a city.  The  plain- 
tiff’s left  and  only  remaining  arm  was  broken  and  he  sustained  other  injuries. 
He  was  in  a hospital,  suffering  great  pain,  during  the  seven  days  allowed  by 
the  statute  for  giving  notice,  and  notice  was  not  given  until  the  eleventh 
day  after  the  accident : — 

Held,  Meredith,  J.,  dissenting,  reversing  the  judgment  of  Meredith,  C.J. 
C.P. , at  the  trial,  that  there  was  reasonable  excuse  for  the  want  of  a notice 
in  due  time  ; and,  affirming  the  judgment  of  Meredith,  C.J. C.P. , that  the 
defendants  had  not  thereby  been  prejudiced  in  their  defence. 


Armstrong  v.  Canada  Atlantic  R.  W.  Co.  (1901-2),  2 O.L.R.  219,  4 O.L.R.  560, 
applied  and  followed. 

Appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
C.J.C.P.,  who  tried  the  action  without  a jury  at  Hamilton, 
dismissing  it  without  costs. 

The  action  was  brought  by  J.  J.  O’Connor  against  the  cor- 
poration of  the  city  of  Hamilton  to  recover  damages  for  injuries 
sustained  by  reason  of  a defect  in  the  roadway  in  Hess  street, 
in  the  city  of  Hamilton.  The  plaintiff  was  employed  by  the 
defendants  as  the  driver  of  a watering  cart,  and  was  driving  over 
the  roadway  referred  to,  when  it  gave  way,  and  he  was  thrown 
off  the  cart  and  injured. 

The  plaintiff  did  not  give  the  defendants  written  notice  of 
the  accident  till  eleven  days  after  it  occurred,  instead  of  within 
seven  days,  as  required  by  sec.  606  of  the  Municipal  Act,  3 Edw. 
VII.  ch.  19  (O.) 

Meredith,  C.J.,  held  that  there  was  no  reasonable  excuse 
for  not  giving  the  notice  in  time,  but  assessed  the  plaintiffs 
damages  contingently  at  $400. 


392 


ONTARIO  LAW  REPORTS, 


[VOL. 


D.  C. 
1904 

O’Connor 

v. 

City  of 
Hamilton. 


The  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Meredith  and  Anglin,  JJ.,  on  the  6th  and  7th 
June,  1904. 

William  Bell , for  the  plaintiff,  contended  that  he  was  so 
seriously  injured  that  he  could  not  give  the  notice  in  time ; that 
he  was  ignorant  of  the  requirement  of  the  statute ; that  the 
defendants  really  had  notice  on  the  day  after  the  accident  by 
reason  of  their  superintendent  of  street  watering  having  visited 
the  plaintiff ; that  the  accident  and  want  of  repair  were  notorious  ; 
and  that  the  defendants  were  not  prejudiced  in  their  defence. 

F.  MacKelcan,  K.C.,  for  the  defendants,  contra. 

The  cases  cited  are  mentioned  in  the  judgments. 

June  30.  Boyd,  C.: — Meredith,  C.J.,  who  tried  this  case, 
has  found  that  the  plaintiff  has  a good  cause  of  action  and  has 
suffered  damages  to  the  extent  of  $400,  but  he  is  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  recover  because  notice  in 
writing  was  not  served  pursuant  to  the  statute  3 Edw.  VII.  ch. 
19,  sec.  606  (3).  Upon  the  circumstances  proved  he  has  been 
unable  to  say  that  there  was  reasonable  excuse  for  such  omission. 

The  language  of  the  Act  is,  that  no  action  shall  be  brought  for 
damages  arising  out  of  non-repair  of  street  unless  notice  in 
writing  of  the  accident  and  the  cause  thereof  has  been  served 
upon  the  head  of  the  corporation  within  seven  days  after  the 
happening  of  the  accident  (in  case  of  a city,  as  was  this  action); 
provided  (5)  that  the  want  or  insufficiency  of  the  notice  shall 
not  be  a bar  if  the  Judge  before  whom  the  action  is  tried  con- 
siders that  there  is  a reasonable  excuse  for  the  want  or  insuffi- 
ciency of  such  notice  and  that  the  defendants  have  not  been 
prejudiced  in  their  defence.  The  learned  Chief  Justice  reports 
that  the  defendants  have  not  been  prejudiced  in  their  defence 
by  the  want  of  notice,  but  he,  with  somewhat  of  hesitation, 
finds  that  no  reasonable  excuse  is  established. 

It  was  not  disputed  that  the  ruling  of  the  trial  Judge  on 
these  points  is  appealable,  and  I think  it  could  not  be  success- 
fully disputed. 

Taking  up  the  evidence  then,  it  is  clearly  proved,  and  indeed 
is  not  contradicted,  that  the  accident  happened  in  the  afternoon 
of  the  11th  September  by  the  subsidence  of  a part  of  the  high- 
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way  called  Hess  street,  much  frequented  and  about  the  centre 
of  the  city  of  Hamilton.  The  cause  of  the  subsidence  was  the 
defective  construction  of  a sewer  below  the  place  that  gave  way. 
Tokens  of  weakness  by  slight  cracks  and  yielding  surface  had 
been  noticed  for  some  time  before, and  no  steps  taken  to  remedy  the 
defect.  On  the  day  of  the  accident  the  plaintiff,  who  had  been 
hurt  while  watering  the  street,  was  taken  to  the  hospital,  where 
he  was  confined  for  about  seven  weeks.  On  the  first  day  he 
was  visited  by  the  city’s  superintendent  of  the  waterworks 
department,  and  counsel  for  the  city  admitted  the  fact  of  this 
visit,  and  that  this  officer  knew  the  accident  had  happened  at 
this  place  and  that  this  man  had  been  hurt  there  the  same  day ; 
and  it  was  proved  that  men  were  put  to  repair  the  break  and 
get  the  watering  cart  out  of  the  hole  the  next  day,  on  the  part 
of  the  city. 

These  facts  appear  to  me  sufficient  to  found  a conclusion 
that  “ reasonable  excuse  ” has  been  established. 

The  language  used  in  the  section  in  question  is  obviously 
derived  from  the  same  form  of  words  in  the  Workmen’s  Com- 
pensation Act.  The  words  were  considered  by  Armour,  C.J.O., 
in  Armstrong  v.  Canada  Atlantic  R.W.  Co.  (1901),  2 O.L.R. 
219.  There  the  facts  of  the  accident  were  known  at  the  time  to 
the  company,  and  the  Chief  Justice  said : “ These  facts  were 
well  known  to  the  defendants  at  the  time,  and  the  notice 
required  by  the  Act,  if  given,  would  have  given  them  no  infor- 
mation that  they  did  not  already  possess,  and  this,  in  my 
opinion,  afforded  a reasonable  excuse  for  the  want  of  such 
notice.  The  whole  object  of  the  Act  in  requiring  notice  to  be 
given  was  attained  by  the  knowledge  of  the  defendants,  at  the 
time,  of  the  injury  and  the  cause  of  it,  and  there  was  no  evi- 
dence that  they  were  in  any  way  prejudiced  in  their  defence  by 
the  want  of  it : ” p.  222.  Though  the  case  was  reversed  in 
appeal  as  to  the  cause  of  action,  it  was  rather  approved  than 
disapproved  on  this  point  of  notice  : (1902),  4 O.L.R.  560.  Mr. 
Justice  Osier  said  : “ The  object  of  the  notice  is  to  protect  the 
employer  against  stale  or  manufactured  or  imaginary  claims, 
and  to  give  him  an  opportunity  while  the  facts  are  recent  of 
making  inquiry  into  the  cause  and  circumstances  of  the  accident 
* * *”  p.567.  He  goes  on:  “ What  may  constitute  reason - 
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able  cause  for  not  giving  notice  is  not  defined,  and  must  depend 
very  much  upon  the  circumstances  of  the  particular  case.  The 
notoriety  of  the  accident  is  one  element,  and  the  employer’s 
knowledge  of  it  and  that  the  workman  or  his  representative  is 
in  fact  making  a claim  upon  him  in  respect  of  it,  is  another 
* * * * There  is  the  additional  fact  that  the  employers 

took  the  claim  into  consideration  but  never  gave  the  plaintiff  a 
final  answer.  Altogether,  I think  it  might  very  properly  have 
been  held  at  the  trial  that  there  was  reasonable  excuse  for  the 
want  of  notice,  and  also,  as  the  defendants  had  all  the  knowledge 
of  the  accident  and  claim  that  the  most  formal  notice  could  have 
given  them,  that  the  want  of  it  had  not  prejudiced  them p.  568. 

I think  that  the  Chief  Justice  Armour,  with  his  wonted 
acuteness,  has  touched  the  heart  of  the  matter,  and  that,  if  such 
actual  notice  is  brought  home  to  the  corporation  as  would  be 
conveyed  by  a written  notice,  contemporaneous  therewith,  the 
statutory  relaxation  may  be  successfully  invoked.  Mr.  Justice 
Osier  refers  to  notice  of  a claim,  but  that  is  beyond  what  is 
required  in  the  written  notice.  That  need  not  state  that  a claim 
is  being  or  is  to  be  made  ; it  simply  tells  of  the  accident  and  the 
cause  thereof,  and  that  being  known  all  else  follows.  No  doubt 
you  may  have  collateral  information  communicated  to  the 
defendants,  or  known  by  them,  which  will  be  of  cumulative 
effect,  but  the  centre  to  work  from  is  the  knowledge  of  what 
would  be  expressed  in  writing  if  prepared  and  sent. 

Here  are  found  collateral  matters  such  as  the  infirmity  of  the 
plaintiff  confined  in  the  hospital  suffering  under  the  fracture  of 
his  remaining  (left)  arm  and  the  notoriety  of  the  cave-in  of  a 
well  travelled  public  street  in  the  centre  of  the  city.  But  I 
would  place  my  judgment  on  the  knowledge  possessed  by  the 
city  of  the  accident  to  the  plaintiff  and  its  cause  on  the  day  it 
happened.  It  was  stated  at  the  bar  that  notice  was  served  on 
the  city,  but  it  was  three  days  late.  I have  not  seen  the  paper. 

The  Chief  Justice  Meredith  avoids  the  effect  of  the  Armstrong 
case  by  reading  it  as  depending  upon  the  presence  of  sec.  14  in 
the  Workmen's  Compensation  Act,  nothing  like  which  is  found  in 
the  Municipal  Act.  But  that  sec.  14  is  an  anomalous  provision, 
which  will  take  a great  deal  of  clarifying  by  decisions  before  its 
precise  scope  and  effects  are  worked  out.  I do  not  read  it  as  in- 
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tended  to  provide  for  givinga  notice  nunc  pro  tunc  pending  the 
action.  Some  of  the  difficulties  of  its  construction  are  pointed 
out  in  Mr.  Holmested’s  book  at  pp.  104  to  106.  The  provision 
seems  to  be  the  outgrowth  of  an  English  Rule  of  the  County 
Court,  in  which  these  actions  are  tried,  and  in  which  provision  is 
made  as  in  our  Division  Courts  Act  for  giving  notice  of  a statu- 
tory defence.  The  working  of  this  rule  is  seen  in  Conroy  v.  Pea- 
cock, [1897]  2 Q.B.  6.  Beginning  with  reference  to  a notice  to  be 
given  by  the  defendant,  the  section  ends  with  a reference  to  the 
notice  of  action  to  be  given  by  the  plaintiff.  If  14  and  13  are  read 
together,  I should  say  that  where  want  of  notice  is  set  up  as  a 
defence  in  the  application  under  sec.  14,  it  is  the  duty  of  the 
Judge  to  consider  whether  there  is  sufficient  or  reasonable  excuse 
for  the  want  of  such  notice,  and,  if  he  so  finds,  to  dispense  with 
the  necessity  of  giving  notice.  But  the  practice  under  it  is  by 
no  means  clear.  Still  it  cannot  be  used  to  indicate  that  the 
object  of  notice  in  the  Workmen’s  Act  is  different  from  that 
object  in  the  Municipal  Act ; both  serve  the  same  office  and  are  in- 
tended similarly  to  protect  the  defendant:  see  Longbottom  v.  City 
of  Toronto  (1896),  27  O.R.  198;  and  see  per  Field,  J.,  in  Clark- 
son v.  Musgrave  (1882),  9 Q.B.D.  386,  390 — notice  is  to  state 
only  that  which  will  enable  the  employer  to  have  substantial 
notice  of  what  has  occurred  so  that  he  may  make  proper  inquiries 
and  may  come  to  the  trial  prepared  to  meet  the  plaintiff s case. 

My  conclusion  is  that  “ reasonable  excuse  ” exists  so  that  the 
condition  precedent  of  a written  notice  has  been  obviated,  and, 
as  I agree  with  all  the  other  parts  of  the  judgment  in  appeal,  I 
think  that  the  pontiff  should  recover  $400  and  his  costs  of 
action  and  appeal  from  the  defendants. 

The  conclusion  I have  reached  has  been  accepted  as  correct 
and  acted  on  in  British  Columbia  in  Lever  v.  McArthur  (1902), 
9 B.C.R.  417. 
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Anglin,  J.: — It  is  reasonably  clear  from  the  judgment  of 
Meredith,  C.J.,  that  he  intended  to  find  the  defendants  guilty  of 
actionable  negligence  entitling  the  plaintiff  to  a verdict  of 
$400,  if  the  difficulty  of  want  of  notice  under  sec.  606  of  the 
Municipal  Act,  3 Edw.  VII.  ch.  19  (O.),  can  be  overcome.  That 
statute  in  terms  requires  notice  in  writing  of  the  accident  and 
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of  the  cause  thereof  to  be  given  to  the  chief  officer  of  the  muni- 
cipality within  seven  days,  in  the  case  of  a city,  town,  or  village, 
after  the  happening  of  the  accident.  The  plaintiff,  ignorant  of 
this  requirement  until  eleven  days  had  elapsed,  then  gave  notice. 
The  statute  enables  the  Court  (except  in  snow  and  ice  cases)  to 
dispense  with  the  notice  where  it  “ considers  that  there  is  rea- 
sonable excuse  for  the  want  or  insufficiency  of  such  notice  and 
that  the  defendants  have  not  thereby  been  prejudiced  in  their 
defence.” 

The  learned  Chief  Justice  expressly  finds  that  in  this  case 
the  defendants  have  not  been  so  prejudiced.  But  he  does  not 
consider  that  reasonable  excuse  for  want  of  notice  was  shewn, 
and  on  this  ground  he  dismisses  the  action. 

I agree  that  as  part  of  the  proceedings  at  the  trial  this  deter- 
mination must  be  subject  to  appeal. 

The  legislation  in  question  is  so  drastic,  the  limitation  im- 
posed, unless  a very  liberal  interpretation  be  given  to  the 
saving  provision,  is  so  little  short  of  prohibitive,  and  must  so 
often  prove  destructive  of  most  meritious  claims,  that — speaking 
for  myself — I do  not  hesitate  to  say  that  where  there  has  been 
no  prejudice  to  the  defendants  I shall  strive  to  find  in  the 
circumstances  something,  however  slight,  which  may  serve  as  a 
reasonable  excuse. 


Ignorance  of  this  statutory  requirement  has  been  held  not 
to  be  a reasonable  excuse  : Biggart  v.  Town  of  Clinton  (1903-4), 
2 O.W.R.  1092,  3 O.W.R.  625.  Physical  inability,  practically 
absolute,  has  been  deemed  an  adequate  excuse  : Drennan  v.  City 
of  Kingston  (1896),  23  A R.  406  ; City  of  Kingston  v.  Drennan 
(1897),  27  S.C.R.  46. 

It  is  the  want  of  written  notice  which  this  Court  may  excuse, 
upon  what  it  considers  reasonable  grounds.  The  notice  required 
is  of  the  accident  and  of  its  cause,  not  of  any  intention  on  the 
part  of  the  person  injured  to  bring  action  or  to  make  claim  on 
the  corporation.  Bearing  these  facts  in  mind,  the  whole  object 
of  the  notice,  so  far  as  expressed  in  the  statute,  had  been  attained, 
in  the  present  case,  within  seven  days  after  the  accident.  That 
the  corporation  knew  of  the  accident  has  been  found  by  the 
learned  trial  Judge.  A prominent  official  in  the  service  of  the 


VIII.] 


ONTARIO  LAW  REPORTS. 


397 


city  called  to  see  the  plaintiff  in  the  hospital  immediately  after 
the  unfortunate  occurrence. 

While,  perhaps,  not  mentally  incapable  of  transacting  any 
business  during  the  week  following  his  fall,  the  plaintiff  must 
have  suffered  acutely,  and  can  hardly  be  said  to  have  been  even 
reasonably  fit  to  attend  to  legal  matters.  His  only  remaining 
arm  broken,  his  leg  and  hip  bruised,  his  shoulder  swollen,  his 
arm  set  twice  within  a few  days — he  probably  thought  little,  in 
these  circumstances,  of  his  legal  rights  and  remedies.  He  was 
physically  absolutely  unable  himself  to  write  any  notice  of  any 
kind. 

“ What  may  constitute  reasonable  excuse  for  not  giving 
notice  is  not  defined,  and  must  depend  very  much  upon  the  cir- 
cumstances of  the  particular  case : ” per  Osier,  J.A.,  in  Arm- 
strong v.  Canada  Atlantic  R.  W.  Co.,  4 O.L.R.  at  p.  568.  The 
defendants  had  immediate  knowledge  of  the  accident  and  its 
cause,  as  complete  as  any  notice  could  have  given  them.  Of  the 
plaintiff s intention  to  make  a claim  they  were  not  entitled  to 
notice.  Their  knowledge,  coupled  with  the  plaintiff’s  physical 
condition,  should,  in  the  view  which  I hold  of  the  legislation 
with  which  we  are  dealing,  be  deemed  a reasonable  excuse  for 
the  want  of  written  notice  to  the  head  of  the  municipality 
within  seven  days  after  the  accident.  To  so  hold  carries  the 
law  little,  if  at  all,  beyond  what  was  laid  down  in  Armstrong 
v.  Canada  Atlantic  R.  W.  Co.,  2 O.L.R.  219,  4 O.L.R.  560.  The 
notice  of  injury  required  by  the  Workmen’s  Compensation  Act 
must  be  in  writing  : the  Court  can,  for  reasonable  excuse,  dis- 
pense with  it.  With  deference,  I venture  to  think  that  sec.  14  of 
that  Act  has  no  bearing  upon  the  construction  or  effect  of  this 
saving  provision.  Eliminating  this  feature  and  also  the  fact  that 
some  weight  seems  to  have  been  there  attached  to  the  employer’s 
knowledge  of  the  intention  to  make  a claim  for  compensation 
(treating  that  as  something  to  be  conveyed  by  the  lacking 
notice),  Armstrong  v.  Canada  Atlantic  R.  W.  Co.  may  be  re- 
garded as  covering  the  present  case.  The  combination  of  cir- 
cumstances with  which  we  have  to  deal — though  none  of  them 
enters  into  the  real  reason  why  notice  was  not  given — should 
suffice  to  excuse  failure  to  give  a notice  which  the  plaintiff  did 
not  know  to  be  necessary.  While  bound  by  authority  to  hold 
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his  ignorance  of  law  not  in  itself  an  excuse,  that  fact  is,  never- 
theless, a circumstance  to  be  considered  in  weighing  the  suffi- 
ciency of  the  grounds  advanced  to  excuse  the  want  of  the  required 
notice. 

The  evidence  amply  supports  the  finding  of  liability,  and 
the  damages  are  quite  within  reason. 

I agree  that  judgment  should  be  entered  for  the  plaintiff  for 
$400  with  costs  of  the  action  and  of  this  appeal. 


Meredith,  J.: — We  cannot  avoid  giving  effect  to  an  enact- 
ment because  we  may  not  like  it ; indeed  we  should,  in  such  a 
case,  be  the  more  careful  to  give  full  effect  to  it  lest  our  dislike 
mislead  us.  It  is  not  our  duty  or  our  right  to  be  either  “astute” 
or  “ adroit  ” to  bring  any  case  within,  or  take  it  without,  the 
statute. 

“ Every  Act  and  every  provision  or  enactment  thereof  shall 
be  deemed  remedial,  whether  its  immediate  purport  be  to  direct 
the  doing  of  anything  which  the  Legislature  deems  to  be  for  the 
public  good,  or  to  prevent  or  punish  the  doing  of  anything 
which  it  deems  to  be  contrary  to  the  public  good — and  shall 
accordingly  receive  such  fair,  large  and  liberal  construction  and 
interpretation  a^- will  best  ensure  the  attainment  of  the  object 
of  the  Act,  and  of  the  provision  or  enactment,  according  to  the 
true  intent,  meaning  and  spirit  thereof:”  R.S.O.  1897,  ch  1, 
sec.  8,  sub-sec.  41. 

The  enactments  to  be  thus  construed  are  in  these  words  : — 
“No  action  shall  be  brought  to  enforce  a claim  for  damages 
under  this  section  unless  notice  in  writing  of  the  accident  and 
the  cause  thereof  has  been  served  upon  or  mailed  through  the 
post  office,  to  the  mayor,  warden,  reeve,  or  other  head  of  the 
corporation,  or  to  the  clerk  of  the  municipality,  within  thirty 
days  after  the  happening  of  the  accident  where  the  action  is  to 
be  brought  against  a township  or  a county  and  within  seven 
days  where  the  action  is  against  a city,  town  or  village The 
Consolidated  Municipal  Act,  1903,  sec.  606,  sub-sec.  3. 

“ Provided  further,  that  the  want  or  insufficiency  of  the 
notice  required  under  sub-sections  3 and  4 of  this  section  shall 
not  be  a bar  to  an  action  except  where  the  action  is  founded  on 
the  existence  of  snow  or  ice  on  the  sidewalk,  if  the  court  or 
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Judge  before  whom  the  action  is  tried  considers  that  there  is 
reasonable  excuse  for  the  want  or  insufficiency  of  such  notice 
and  that  the  defendants  have  not  thereby  been  prejudiced  in 
their  defence  : ” ib.,  sub-sec.  5,  part. 

The  plaintiff  in  this  action  admittedly  did  not  give  the  notice 
required  by  the  enactment ; and  the  learned  Judge  before  whom 
the  action  was  tried  considered  that  the  defendants  had  not  been 
thereby  prejudiced  in  their  defence,  but  also  considered  that 
there  was  not  reasonable  excuse  for  the  failure  to  give  the 
notice,  and  therefore  dismissed  the  action. 

The  plaintiff  has  appealed  against  that  judgment,  and  two 
questions  arise  for  consideration  upon  that  appeal,  namely  : — 
(1)  Is  the  matter  appealable?  and,  if  so,  (2)  Was  it  rightly 
decided  ? 

It  has  been  the  practice  in  the  Courts  of  this  Province  to 
entertain  such  appeals,  and  appeals  under  similar  enactments, 
without  the  right  of  appeal  being  questioned ; the  case  of  Arm- 
strong v.  Canada  Atlantic  R.W . Co.,  2 O.L.R.  219,  and  in  appeal 
4 O.L.R.  560,  affords  one  instance.  So  too  in  England  under 
enactments  of  the  like  character  ; of  which  the  case  of  Stone  v. 
Hyde  (1882),  9 Q.B.D.  76,  affords  an  instance.  And  so  to  in 
Scotland : see  Connolly  v.  Young  s Paraffin  Light,  etc.,  Co. 
(1894),  22  Rett.  (Ct.  of  Sess.  Cas.,  4th  series)  80,  and  McFadyen 
v.  Dalmellington  Iron  Co.  (1897),  24  Rett.  327. 

I do  not  share  the  doubts  which  Sedgewick,  J.,  seems  to  have 
had  upon  the  question  when  considering  the  case  of  City  of 
Kingston  v.  Drennan,  27  S.C.R.  46,  nor  take  the  same  view  as 
he  seems  to  have  taken  of  the  nature  of  the  duty,  under  this 
enactment,  of  “ the  court  or  Judge  before  whom  the  action  is 
tried.”  At  that  time  the  important  words  were  “ in  his  opinion  ; ” 
recently  they  have  been  changed  to  “ considers,”  making  less 
cause  for  doubt. 

The  court  or  Judge  is  to  consider  whether  there  is  reasonable 
excuse  and  no  prejudice.  Why  should  that  duty  be  deemed  a 
mere  exercise  of  discretion  ? In  my  judgment  the  word  “ con- 
sider ” should  be  given  its  proper  legal  signification.  Some  years 
ago  the  use  of  the  word  would  at  once  have  suggested  that 
meaning,  but,  owing  to  the  changes  in  the  practice  and  the  gen- 
eral adoption  of  the  word  “ adjudge  ” in  its  place,  its  real  mean- 
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in g is  often  lost  sight  of  for  the  moment  at  least.  To  the  regret 
of  some  at  least,  the  formerly  familiar  words  “ it  is  considered  ” 
have  given  place  entirely  to  the  words  “ it  is  adjudged.”  Given 
its  legal  signification,  the  court  or  Judge  is  to  try  and  adjudicate 
upon  these  questions,  or,  as  the  expression  in  courts  of  equity 
was,  to  hear  and  determine  them,  just  as  they  or  he  should  try 
and  adjudicate  upon  all  other  questions  of  fact  and  law  involved 
in  the  case,  and  then  an  appeal  would  lie  just  as  if  the  adjudi- 
cation were  upon  the  merits  of  the  case  or  any  other  of  the 
ordinary  appealable  questions  arising  in  it.  It  can  hardly  be 
that  in  these  cases  of  frequent  occurrence,  involving  nice  ques- 
tions of  law  and  fact  as  well  as  large  sums  of  money,  it  was 
intended  to  make  the  ruling  of  the  trial  Judge  conclusive,  that 
the  rights  of  the  parties  are  to  be  irrevocably  determined  by 
“ the  length  of  his  foot  ” or  the  breadth  of  his  mind  or  the  depth 
of  his  sympathy,  and  this  upon  a preliminary  point  wholly 
disconnected  from  the  merits  of  the  case ; and  that  a plaintiff’s 
case  is  to  stand  or  fall  once  for  all  upon  the  chance  or  scheming 
by  which  it  should  come  on  for  trial  before  some  particular 
Judge,  of  which  this  case  affords  an  instance,  out  of  four  Judges 
before  whom  it  has  been  heard,  if  either  of  one  pair  of  them  had 
tried  it,  the  defendants  would  have  failed  absolutely,  if  either 
of  the  other  two,  there  would  have  been  a like  failure  but  on  the 
plaintiff’s  part.  The  subject  is  not  one  of  mere  practice  or  pro- 
cedure, or  of  any  mere  interlocutory  proceeding,  to  which  an 
exercise  of  discretion  may  be  appropriate — see  In  re  Bracken 
(1889),  43  Ch.  D.  1 — but  it  is  one  of  a civil  right  to  be  sustained 
or  lost  finally  by  the  judgment  upon  the  question. 

A plaintiff  is,  under  the  enactment,  required — if  it  is  not 
admitted  or  proof  otherwise  dispensed  with — to  prove  in  the 
ordinary  way  that  the  notice  required  by  the  enactment  has 
been  given,  or,  if  not  given,  that  there  was  a reasonable  excuse 
for  not  giving  it  and  that  the  defendant  has  not  been  prejudiced 
in  his  defence  by  want  of  it.  The  onus  of  proof  of  all  these 
facts  is  upon  the  plaintiff,  and  that  proof  should  form  part  of 
his  case:  see  Shearer  v.  Miller  (1899),  2 F.  (Ct.  of  Sess.  Cas., 
5th  series)  114,  37  Sc.  L.  Repr.  80;  and  McLean  v.  Carse 
(1899),  1 F.  878,  36  Sc.  L.  Repr.  678;  and  all  questions  of  fact 
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In  this  case  the  notice  required  by  the  enactment  was  ad-  O’Connor 
mittedly  not  given,  and  the  one  question  therefore  is — Has  the  CiTy  of 
plaintiff  shewn  reasonable  excuse  for  the  want  of  it  and  that  Hamilton. 
the  defendants  have  not  been  prejudiced  in  their  defence  ? Meredith,’ J. 


It  is  not  enough  to  shew  that  the  defendants  have  not  been 
prejudiced  or  even  to  shew  that  they  have  been  benefited  ; there 
is  something  else  required  on  the  plaintiff’s  part,  something 
affecting  him  irrespective  of  whether  it  affects  or  does  not  affect 
the  defendant — he,  the  plaintiff,  must  have  reasonable  excuse. 

It  has  been  said  that  the  notice  is  not  notice  of  action  ; it 
may  make  very  little,  if  any,  difference  what  it  is  called — a rose 
by  any  other  name  is  said  to  smell  the  same — but,  as  the  sole 
purpose  for  which  it  is  given  is  that  the  person  giving  it  may 
have  an  action,  and  the  sole  effect  of  not  giving  it,  that  he  can- 
not have  an  action  unless  he  has  reasonable  excuse  and  the 
defendants  have  not  been  prejudiced  in  their  defence,  it  undoubt- 
edly has  the  odour  of  a notice  of  action,  and  the  draftsman  of 
the  Act  is  not  to  be  too  severely  censured  for  having  in  the 
marginal  note  christened  it  “ notice  of  action,”  nor  are  those  who 
first  in  revising  and  afterwards  in  consolidating  the  enactments 
adopted  the  name  in  the  same  way. 

The  life  of  the  enactment  has  so  far  been  short,  and  its 
“ history  ” is  well  known.  Its  introduction  was  in  the  year  1894 
by  57  Viet.  ch.  50,  sec.  13  (0.),  as  an  amendment — together  with 
numerous  other  amendments — of  the  Consolidated  Municipal 
Act,  1892.  It  was  amended  in  1896  by  59  Yict.  ch.  51,  sec. 
20  (0.) ; and  then  carried  into  the  revised  statutes  of  1897  ; and 
again  amended  by  3 Edw.  VII.  ch.  18,  sec.  130,  and  carried  into 
the  Consolidated  Municipal  Act  of  the  same  year,  ch.  19,  sec. 
606.  The  idea  was  doubtless  taken  from  the  Workmen’s  Com- 
pensation for  Injuries  Act,  being  there  in  turn  borrowed  from 
the  Imperial  enactments  respecting  employers’  liability.  Its 
very  obvious  purpose  was  the  relief  of  the  municipalities  in  cases 
of  actions  such  as  this — for  damages  for  neglect  of  the  statute- 
imposed  duty  to  keep  the  highways  in  repair.  The  legisla- 
ture having  first  given  the  right  of  action  has  latterly  been  busy 
in  placing  restrictions  upon  it,  whilst  some  of  the  Judges,  not 
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only  thinking  but  giving  expression  to  the  thought,  that  such 
restrictions  as  that  in  question  are  “harsh  and  unreasonable,” 
have  been  inclined  to  minimize  them,  but  only  to  be  met  with  a 
prompt  legislative  overruling,  as  the  case  of  Leizert  v.  Town- 
ship of  Matilda  (1897),  29  O.R.  98,  and  in  appeal  (1899),  26 
A.R.  1,  and  the  enactment  62  Yict.  ch.  26,  sec.  39  (0.),  shew. 
As  instances  of  such  restrictions,  the  withdrawal  of  the  right  of 
trial  by  jury,  and  the  requirement  of  gross  negligence  in  cer- 
tain cases  to  create  liability,  may  be  mentioned.  It  was  thought 
that,  notwithstanding  the  warning  sometimes  given  to  juries, 
that  though  corporations  had  been  said  to  have  neither  souls  to 
be  damned  nor  bodies  to  be  kicked  they  generally  included  some 
poor  souls,  young  and  old,  who  would  be  deprived  of  some  of  the 
comforts  and  perhaps  some  of  the  necessaries  of  life  by  excessive 
taxation,  jurors  were  in  such  cases  as  this  so  often  influenced  by 
their  sympathies  that  the  interests  of  justice  required  that  all 
such  cases  should  be  tried  without  their  intervention.  And  it  is 
common  knowledge  that  some  of  those  who  sought  and  obtained 
this  change  in  the  law  afterwards  urged  a return  to  trial  by 
jury,  alleging  that  as  to  some  of  the  Judges  it  was  a case  of 
“out  of  the  frying  pan  into  the  fire,”  that  in  some  instances  the 
sympathies  of  the  jury  were  not  comparable  to  those  of  the 
Judges,  but  the  Legislature  has  not  yet  acted  upon  such  allega- 
gations,  nor,  so  far  as  outward  and  visible  signs  go,  been  in 
search  of  a wholly  unsympathetic  tribunal  for  the  trial  of  cases  of 
this  class.  Howrever,  without  that,  we  are  in  a strong  current 
of  legislative  action  for  the  relief  of  municipalities  in  such  cases, 
and  are  not  justified  in  any  attempt  to  stem  it  by  failing  to  give 
full  effect  to  any  of  these  restrictions  as  remedial  enactments. 

It  has  been  said  that  the  object  of  the  notice,  which  was  not 
given  in  this  case,  “ is  doubtless  to  give  the  municipal  author- 
ities an  opportunity  of  investigating  the  matter  in  all  its  bearings 
with  a view  to  settling  or  contesting  the  claim  : ” per  Boyd,  C , 
in  Longbottom  v.  City  of  Toronto , 27  O.R.  198,  at  p.  199  ; and  it 
certainly  is  all  that  at  least.  But  in  every  case  of  neglect  to 
give  the  notice,  an  appeal  is  made  to  an  observation  made  by 
Armour,  C.J.,  in  the  case  of  Armstrong  v.  Canada  Atlantic  R.  W. 
Co .,  2 O.L.R.  219,  at  p.  222,  that  the  whole  object  of  the  notice 
is  attained  by  the  municipality  having  knowledge,  at  the  time, 
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of  the  accident  and  of  the  cause  of  it.  But  the  learned  Judges 
observation  must  be  read,  if  it  is  to  be  rightly  understood,  in  con- 
nection with  the  whole  facts  of  the  particular  case  in  regard  to 
which  it  was  expressed.  I cannot  think  that  he  ever  meant  to 
give  encouragement  to  the  plainly  erroneous  contention  that 
mere  knowledge  of  the  accident  and  the  cause  of  it  is  all  that 
the  enactment  requires — all  the  relief  it  gives  ; but,  if  so,  that 
encouragement  cannot  be  of  long  duration,  because  Osier,  J.A., 
in  delivering  the  judgment  of  the  Court  of  Appeal  in  the  same 
case,  shews  that  it  omits  at  least  the  important  factor  of  the 
want  of  notice  that  the  injured  person  purposes  making  a claim, 
and  if  necessary  bringing  an  action  to  enforce  it  against 
the  municipality.  To  say  that  such  knowledge — that  is,  of 
the  accident — is  enough,  is  in  effect  to  repeal  the  enactment, 
for  in  these  newspaper-days  it  is  hardly  possible  that  knowledge 
of  every  accident  does  not  come  to  some  of  the  officers  and  ser- 
vants of  the  corporation,  directly  or  indirectly  from  such  a 
source,  quickly. 

Of  the  innumerable  accidents  which  happen  upon  the  high- 
ways comparatively  few  give  rise  to  claims  against  the  munici- 
pality. Many  are  caused  by  the  negligence  of  the  injured 
person  ; many  by  the  negligence  of  other  persons ; and  many  from 
causes  for  which  no  one  is  blameable.  Municipal  councils  and 
municipal  officers  would  indeed  have  their  hands  full  if  they 
were  required  to  investigate  every  case  of  injury  happening 
upon  the  highway  just  as  they  should  if  a claim  had  been  made 
upon  them.  One  of  the  very  purposes  of  the  enactment — and 
an  important  one  it  is — was  to  save  them  from  that  unnecessary 
worry,  labour,  and  expense,  which  would  probably  be  so  great 
that  if  notice  were  not  required,  no  investigation  would  be  made 
in  any  case  till  action  brought,  and  then  it  is  often  too  late  to  be 
of  any  great  avail.  The  Legislature  has  said  that  notice  in  writ- 
ing shall  be  given  to  the  head  of  the  corporation  or  the  head 
official,  and  the  municipalities  are  justified  in  relying  upon  that; 
it  ought  not  to  be  made  a snare  to  them ; there  ought  to  be  a 
reasonable  excuse,  not  any  sort  of  a pretence,  for  depriving  them 
of  that  notice  and  whatever  benefit  it  may  be  to  them.  Its 
benefit  and  purpose  are  obvious,  so  that  they  may  immediately 
make  all  necessary  inquiries  and  take  all  necessary  steps  to 
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protect  themselves  against  false  and  excessive  claims  and  to 
satisfy  or  compromise  just  and  reasonable  ones.  It  is  not  only 
necessary  to  discover  the  nature  of  the  accident  and  where  the 
blame  lies,  but  also  to  discover  who  the  witnesses  of  it  were,  and 
it  is  also  very  important  to  discover  at  once  the  nature  and 
extent  of  the  actual  injury  sustained.  The  more  the  delay  the 
more  is  the  defence  put  at  a disadvantage.  The  Legislature, 
recognizing  and  providing  against  this,  requires  that  in  cities, 
towns,  and  villages  the  notice  shall  be  given  within  seven  days, 
and  perhaps  it  is  not  so  very  unreasonable  to  say  that  one  who 
for  the  first  seven  days  is  unable  to  lay  the  blame  upon  any  one 
else,  is  not  likely  to  have  any  good  cause  for  making  any  claim ; 
afterthought  claims  may,  therefore,  be  absolutely  barred  without 
doing  any  very  substantial  injury  to  any  one.  In  view  of  this 
legislation, the  municipalities  and  their  officers,  having  knowledge 
of  an  accident  upon  a highway,  have  a right  to  assume  that  it 
is  not  one  in  respect  of  which  there  is  any  claim  that  they  are 
blameable  for  it  until  they  have  received  the  statutory  notice, 
and  the  more  so  when  there  is  no  reason  why  the  notice  could 
not  be  given. 

And  now  to  deal  with  the  facts  of  this  particular  case  : 
What  constitutes  the  reasonable  excuse  relied  upon  ? It  is  said 
(1)  the  plaintiff’s  injury,  (2)  information  given  by  him  to  a 
fellow  servant  in  a conversation  on  the  day  of  the  accident,  and 
(3)  knowledge  of  the  accident  to  be  imputed  from  its  character 
and  as  shewn  by  the  steps  taken  for  the  repair  of  the  injury  to 
the  road. 

Personal  injury  cannot,  of  course,  be  a reasonable  excuse  for 
failing  to  give  notice,  for  in  99  cases  out  of  100  it  is  the  very 
reason  why  notice  must  be  given,  and  the  more  serious  the 
injury  the  more  important  that  notice  should  be  received.  It 
would  practically  repeal  the  enactment  if  the  notice  were 
excused  in  all  cases  of  bodily  injury,  and  even  of  bodily  injury 
such  as  the  plaintiff  sustained.  Practical  incapacity  to  give  the 
notice,  caused  by  such  injury,  is  a good  excuse,  and  is  the  typical 
case — if  I may  use  that  expression — of  reasonable  excuse.  It 
is  obviously  fair  for  the  injured  to  say  to  the  injurer,  “ You  at 
least  cannot  blame  me  for  failure  to  give  you  notice  when  your 
wrong  has  prevented  me.”  Such  was  the  case  of  City  of  King- 
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ston  v.  Drennan , 27  S.C.R.  46,  and  such  also  was  the  unreported 
English  case  of  Bromley  v.  Oldham  Corporation,  referred  to  in 
Ruegg  on  Employers’  Liability  (5th  ed.,  p.  66)  and  other  works 
on  the  same  subject. 

In  this  case  there  is  not  a tittle  of  evidence  of  the  plaintiff 
having  been  in  any  way  or  for  any  time  incapacitated  from  giving 
the  notice.  His  injuries  were  “ a simple  fracture  of  one  bone 
only  ” “ of  the  left  arm  ” “ about  an  inch  above  the  wrist,”  and 
several  external  bruises,  nothing  whatever  of  a serious  character, 
according  to  the  evidence  of  the  surgeon  called  as  a witness  for 
the  plaintiff.  He  was  taken  to  the  public  hospital  of  the  city 
on  the  day  of  the  accident,  his  arm  was  set  that  evening,  and 
some  sixteen  days  after  the  setting  was  readjusted  to  improve 
the  position.  The  injuries  were  simple,  as  also  was  the  treat- 
ment. There  is  not  one  word  in  the  whole  evidence  to  indicate 
that  the  man  was  confined  to  his  bed  or  to  the  house  one  hour 
by  reason  of  his  injuries,  and  there  does  not  seem  to  be  any 
reason  why  he  should  have  been.  The  onus  of  proof  was  upon 
him,  and  he  was  examined  as  a witness  on  his  own  behalf  at 
the  trial,  yet  there  is  not  a suggestion  of  great  pain  or  suffering 
or  of  confinement  in  bed  or  indoors,  or  that  in  any  way  the  injury 
prevented  the  giving  of  the  notice.  When  the  man  himself 
makes  no  complaint,  I do  not  feel  justified  in  conjuring  up  all 
sorts  of  ills,  pains,  and  distractions,  however  much  I may  sym- 
pathize with  him  in  his  injury.  He  was  some  weeks  at  the 
hospital,  which  I gather  from  the  surgeon’s  testimony  was  about 
the  usual  time  for  the  union  of  such  a fracture.  The  evidence 
affords  no  reason  for  saying  that  the  plaintiff  was  less  able  to 
give  notice  by  reason  of  his  injury  than  if  it  had  not  happened, 
indeed  the  contrary  is  far  more  likely,  for  he  had  time  enough 
and  to  spare  when  lying  idle  which  he  might  not  have  had  if 
engaged  in  his  daily  labour.  The  only  excuse  offered  by  the 
plaintiff  throughout  his  testimony  was  that  he  was  not  aware 
that  it  was  necessary  to  give  notice.  And  it  may  be  here  remarked 
that  throughout  the  trial  no  effort  seems  to  have  been  made  to 
prove  any  excuse  or  any  absence  of  prejudice  to  the  defendants 
by  the  plaintiff’s  failure  to  give  it ; it  seems  almost  to  have  been 
taken  for  granted  that  a sympathetic  Court  would  find  a way 
out  of  the  difficulty  and  that  the  plaintiff  need  little  concern 
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himself  about  it.  But,  apart  from  all  this,  does  not  the  plaintiff’s 
very  contention  on  the  question  of  excuse  absolutely  answer 
this  point  ? In  the  one  breath  it  was  said  he  was  hurt  too  much 
to  tell  any  one  to  write  a short  notice  for  him,  whilst  in  the  next 
breath  we  are  assured  that  he  should  be  excused  because  he 
actually  gave  notice  on  the  very  day  of  his  injury.  If  well 
enough  to  give  verbal  notice  himself,  he  was  surely  well  enough 
to  instruct  or  ask  some  one  to  give  written  notice  for  him.  A 
broken  arm  and  a few  bruises  do  not  prevent  either  thought  or 
action. 

It  is  difficult  from  the  evidence  to  know  just  what  was  the 
plaintiff’s  service  at  the  time  of  the  accident ; from  his  meagre 
testimony  on  the  subject  I would  be  inclined  to  think  that  he 
was  a servant  of  an  independent  contractor  for  street  watering 
for  the  defendants;  but  the  learned  trial  Judge  has  treated  him 
as  the  defendants’  servant,  and  that  was  not  objected  to  upon  the 
argument  before  us.  So  that  the  second  part  of  the  excuse 
offered  in  argument  is  this,  that  by  reason  of  a conversation 
about  the  accident  between  the  plaintiff  and  his  fellow-servant 
on  the  day  of  the  accident,  in  which  the  fellow-servant  learned 
of  the  accident  and  the  injury,  the  statutory  notice  became  un- 
necessary and  ought  to  be  dispensed  with.  Here  again  the 
evidence  is  inexcusably  meagre ; it  shews  only  that  the  fellow- 
servant  was  superintendent  of  the  street  watering  department, 
without  a word  as  to  his  duties  or  the  nature  of  his  office  beyond 
what  its  name  may  be  taken  to  indicate.  It  is  not  shewn  in 
what  capacity  or  for  what  purpose  or  why  or  how  otherwise  the 
men  met  and  conversed  about  the  accident  on  that  day  ; there  is 
nothing  whatever  to  indicate  that  it  had  anything  to  do  with 
the  work  or  the  duty  of  the  superintendent,  and  it  is  altogether 
more  likely  that  the  superintendent  was  actuated  by  personal 
feeling  for  the  injured  man  only  in  seeing  him.  It  is  not  pre- 
tended that  any  notice  was  given,  there  is  no  pretence  that  the 
plaintiff  in  any  way  relied  upon  what  took  place  between  him 
and  the  superintendent  as  notice  or  as  in  any  way  relieving  him 
from  giving  notice.  If  the  knowledge  then  acquired  by  the 
superintendent  in  any  way  aids  the  plaintiff,  he  has  his  good 
fortune  solely  to  thank  for  it,  or  perhaps  the  ingenuity  of  his 
counsel.  But  in  any  case  can  it  possibly  have  the  effect  con- 
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tended  for,  can  it  be  looked  upon  as  an  excuse  of  any  character  ? 
The  Act  requires  and  the  defendants  are  entitled  to  (1)  written 
notice  and  (2)  to  the  head  or  to  the  clerk  of  the  municipality. 
Written  notice  for  some  such  reasons,  doubtless,  as  occasioned 
the  passing  of  the  Statute  of  Frauds  and  Perjuries  and  other 
enactments  of  a like  character.  If  verbal  notices  would  do, 
there  would  not  be  a case  in  which  it  would  not  be  sworn  to, 
and  in  the  days  of  trial  of  such  actions  by  jury  that  meant  that 
the  question  must  go  to  the  jury,  however  improbable  and  un- 
satisfactory the  evidence  might  be,  and  that,  according  to  Judges 
of  great  experience,  meant  a verdict  for  the  plaintiff  invariably, 
because  of  the  sympathy  of  the  jury  ; “ I say  it  with  regret  from 
a painfully  long  experience  that  in  many  of  this  class  of  cases 
leaving  it  to  the  jury  is  simply  to  direct  a verdict  for  the  plain- 
tiff.” However,  written  notice  is  that  which  the  statute 
requires,  and  neither  the  sympathy  of  jury  nor  of  judge  can 
rightly  turn  it  into  verbal  notice.  And  such  notice  should  have 
been  given  in  this  case  to  the  mayor  or  to  the  clerk,  in  all  cases 
to  the  head  of  the  municipality  or  its  clerk.  Why  ? For 
two  reasons  at  least : first,  that  the  defendants  may  be  sure  of 
having  the  benefit  of  it.  Each  of  these  officers  is  under  statu- 
tory obligation  to  perform  his  duties  to  and  in  the  interests  of 
the  municipality.  Notice  to  either  of  them  means  the  surest  and 
best  means  of  notifying  the  defendants,  and  so  the  best  means  of 
giving  them  the  full  benefit  of  the  enactment.  And,  second,  a 
minor  purpose  was  no  doubt  to  avoid  a conflict  of  evidence  as  to 
service  upon  other  officers  or  servants  of  the  municipality  and 
as  to  whether  the  person  served  sufficiently  represented  the 
municipality  for  the  purpose.  Are  we  to  say  in  effect  that  a 
casual  conversation  with  a fellow-servant,  even  if  he  be  a fore- 
man or  superintendent,  will  do  as  well  ? It  would  not  do  with 
the  mayor  or  clerk,  why  .then  do  so  much  lower  down  in  the 
scale  ? But,  altogether  apart  from  the  clear  provisions  of  the 
Act,  it  would  be  a manifestly  unfair  thing  to  charge  the  defen- 
dants with  notice  so  given.  It  might  well  be  that  it  was  the 
very  thing  the  superintendent  or  foreman  would  desire  concealed 
from  his  masters ; it  might  shew  his  neglect  of  duty,  the  faulti- 
ness of  his  supervision  or  directions  or  work,  and  apart  from 
this  he  might  not  know  that  he  should  report  it  or  might  forget 
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or  neglect  to  do  so.  The  Legislature  has  said  the  notice  shall  be 
in  writing  and  shall  be  given  to  the  head  or  clerk  of  the  muni- 
cipality : are  we,  under  a pretence  of  a reasonable  excuse,  to 
brush  that  all  aside  and  to  consider  that  a mere  casual  conver- 
sation with  a fellow-servant  will  do  in  a case  in  which  there  was 
nothing  whatever  to  have  prevented  the  plaintiff  from  having 
the  notice  required  by  the  Act  given  each  day  of  the  seven  days 
and  each  business  hour  of  each  of  those  days  if  he  desired  to 
do  so  ? 

As  to  the  third  point,  there  is,  in  the  first  place,  no  evidence 
of  notice  to  or  knowledge  of  the  mayor  or  clerk  or  of  any  of  the 
officials  concerned  in  the  investigation  or  defence  of  claims  such 
as  this ; the  road  might  be  repaired,  a dozen  subordinate  officers 
or  servants  might  know  of  the  accident,  and  yet  the  defendants 
be  entirely  without  the  information  to  which  the  legislation  en- 
titled them.  But,  admitting  full  knowledge  by  the  defendants, 
that  is  not  that  which  the  Legislature  has  prescribed.  If  it  had 
been  meant,  it  would  have  been  expressed  ; whether  meant  or 
not,  it  has  not  been  expressed ; and  that  which  has  been  expressed 
is  the  law  binding  upon  every  one — not  excluding  the  courts. 
The  fallacy  of  the  contention  that  mere  knowledge  “ of  the 
injury  and  of  the  cause  of  it”  was  the  sole  object  of  the  enact- 
ment has  been  made  plain  by  Mr.  Justice  Osier  as  before  men- 
tioned . Such  knowledge  is  important  evidence  on  the  question 
of  prejudice  or  no  prejudice,  but  that  is  one  only  of  the  two 
things  required — reasonable  excuse  and  no  prejudice — and  we 
are  not  directly  or  indirectly  to  reduce  that  to  reasonable  excuse 
or  no  prejudice,  as  it  was  in  some  of  the  Imperial  Employers’ 
Liability  Acts. 

One  may  have  a reasonable  excuse  without  being  conscious 
of  it,  as  for  instance  in  being  so  seriously  injured  as  to  be  un- 
conscious altogether  for  the  seven  days,  but  it  is  difficult  to 
clearly  perceive  how  a plaintiff*  perfectly  competent  in  mind  and 
body  can  find  a reasonable  excuse  in  things  which  in  no  way 
influenced  him  or  had  the  least  effect  upon  his  default,  and  of 
which  he  indeed  had  no  knowledge. 

The  learned  trial  Judge  seems  to  have  entertained  a strong 
opinion  that  the  defendants  had  not  been  prejudiced  in  their 
defence  because  of  the  plaintiff’s  failure  to  give  the  notice. 
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I have  very  much  less  assurance  upon  that  very  material 
question  of  fact.  The  plaintiff,  upon  whom  the  onus  of  proof 
rested,  gave  really  no  evidence  whatever  to  discharge  that  onus; 
it  seems  to  have  been  taken  for  granted  that  because  the  de- 
fendants did  not  prove  prejudice  there  could  not  have  been  any. 
If  the  onus  of  proof  were  upon  them,  doubtless  the  trial  Judge 
was  right,  otherwise,  was  he  ? The  facts  generally  being  much 
more  within  the  knowledge  of  the  defendants  than  of  the 
plaintiff,  it  may  require  in  some  cases  but  little  evidence  to 
discharge  that  onus  and  to  require  evidence  from  the  defence 
to  answer  it,  but  that  is  far  from  allowing  a plaintiff  to  quite 
ignore  this  provision  of  the  enactment  and  to  expect  the  Judge, 
by  reason  of  his  feelings  regarding  the  policy  of  the  enactment 
sometimes  expressed  in  the  words  “ unreasonable,”  and  which 
“ I think  might  as  well  be  repealed  anyway,”  to  find  all  the  facts 
and  the  law  in  the  injured  person’s  favour.  The  duty  of  the 
plaintiff  in  regard  to  proof  of  notice,  and  more  especially  of 
reasonable  excuse  and  no  prejudice,  is  too  often  neglected  by 
him.  He  cannot  recover  without  proving  notice,  if  objection 
be  made  and  insisted  upon  ; nor  should  he  any  more  if  the  sub- 
stitute for  it  is  not  properly  proved.  The  mere  facts  that  a 
servant  of  the  defendants  knew  of  the  accident  and  injury,  and 
that  other  servants  repaired  the  road,  and  that  written  notice 
was  given  twelve  days  after  the  accident,  are  far  from  proving 
that  the  defendants  were  not  prejudiced.  There  are  no  great 
difficulties  in  the  way  of  a plaintiff  giving  such  proof  ; he  can 
examine  any  servant  or  officer  of  the  corporation  for  discovery, 
and  from  facts  so  elicited  can  call  witnesses  and  give  evidence 
at  the  trial,  even  if  the  knowledge  be  wholly  within  the 
defendants. 

Unless  we  are,  in  direct  opposition  to  the  trend  of  legislation 
upon  the  subject,  instanced  in  one  of  many  ways  by  the  re- 
duction of  the  time  for  giving  the  notice  from  thirty  to  seven 
days  where  the  action  is  to  be  against  a city,  town,  or  village,  to 
whittle  these  statutory  reductions  down  to  the  vanishing  point, 
we  cannot,  in  my  judgment,  reverse  the  judgment  at  the  trial ; 
for  it  is  difficult  to  conceive  many  cases  in  which  there  would 
not  be  as  much  “reasonable  excuse”  as  in  this  case.  Nearly 
every  case  is  one  of  bodily  injury,  generally  more  serious  than 
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that  which  the  plaintiff  sustained,  and  in  few  cases,  indeed,  is 
there  likely  to  be  less  knowledge  of  the  accident  and  of  the 
injury  than  in  this  ; so  that  it  would  be  a practical  repeal  of  an 
enactment  which,  generally  speaking,  the  Legislature  has  from 
time  to  time  made  more  stringent ; and  a ruling  likely  to  be 
followed  by  a legislative  overruling,  as  for  instance  in  the 
Leizert  case,  if  indeed  it  did  not  meet  with  that  fate  elsewhere 
sooner.  If  the  legislation  be  objectionable,  and  ought  to  be 
mitigated,  substantial  relief  in  a constitutional  way  is  likely  to 
be  retarded  rather  than  accelerated  by  concealing  its  deformities 
in  “ astute  ” or  “ adroit  ” adjudication. 

The  cases  lend  no  great  encouragement  to  the  plaintiff. 

The  Armstrong  case  was  decided  under  a quite  different  enact- 
ment, an  enactment  having  generally  a diametrically  opposite 
purpose,  that  Act  being  entirely  in  aid  of  plaintiffs — for  the 
relief  of  the  working  classes — this  Act  entirely  in  aid  of  de- 
fendants— for  the  relief  of  the  municipalities.  In  that  case  the 
injury  was  so  severe  that  death  followed  almost  immediately  ; 
and  the  plaintiff,  who  was  the  widow  of  the  injured  man,  about 
a month  after  the  accident  made  some  claim  upon  the  de- 
fendants, and  was  given  $25,  and  told  that  the  matter  would 
be  brought  before  the  defendants’  board  of  directors  or  manage- 
ment to  see  what  they  could  do.  Under  that  enactment  the 
notice  might  be  given  at  any  time  within  12  weeks,  under  this 
7 days  only  are  allowed  for  that  purpose;  under  that  enact- 
ment the  court  might  “in  its  discretion”  adjourn  the  case  to 
permit  of  notice  being  given,  and  notice  so  given  was  to  be  held 
to  be  a notice  given  pursuant  to  and  in  conformity  with  the 
enactment.  The  case  is  obviously  not  an  authority  under  the 
enactment  in  question;  but,  even  if  it  were,  the  difference  in  the 
facts  might  well  make  a difference  in  the  result. 

The  judgment  in  the  British  Columbia  case  of  Lever  v. 
McArthur , 9.  B.C.R.  417,  was  merely  a nisi  prius  ruling  in  a 
case  under  the  Workmen’s  Compensation  for  Injuries  Act,  not 
under  the  Municipal  Act,  and  the  facts  in  it  as  stated  by  the 
learned  Judge  may  have  brought  it  within  the  typical  class — 
a case  of  injury  so  severe  that  notice  could  not  reasonably  have 
been  given.  The  plaintiff  was  “ shattered  ” by  an  explosion  in 
the  defendants’  works,  the  defendants’  superintendent  was  pre- 
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sent  and  saw  the  accident,  and  should  have  known  that  an 
action  would  follow ; the  injury  was  so  severe  that  the 
plaintiff  was  confined  in  the  hospital  for  months ; and  he  was 
in  indigent  circumstances. 

In  Keen  v.  MiUwall  Dock  Co.  (1882),  8 Q.B.D.  482,  a written 
claim  referring  to  particulars  previously  given  verbally  was 
held  insufficient,  and  it  does  not  seem  to  have  occurred  to  any 
one  that  the  provisions  of  the  enactment  could  be  driven 
through  or  around  by  saying  that  the  objects  of  the  enactment 
were  satisfied  in  that  the  defendants  had  full  knowledge  cf  the 
facts  and  that  a claim  was  made  upon  them,  although  the  Act 
provided  that  no  defect  or  inaccuracy  in  the  notice  should  make 
it  invalid  unless  the  trial  Judge  should  be  of  opinion  that  the 
defendants  were  prejudiced,  and  that  the  defect  or  inaccuracy 
was  for  the  purpose  of  misleading ; or  if  it  did  occur  to 
any  one,  no  one  seems  to  have  the  courage  to  suggest  it  to  a 
court  composed  of  Lord  Coleridge,  C.J.,  and  Brett  and  Holker} 
L.JJ. 

And  in  the  following  case,  in  a court  of  first  instance  in 
England,  it  has  been  held  that  even  relying  upon  a promise  of 
compensation  is  not  a good  excuse  for  failing  to  give  notice  : — 
Macey  v.  Hodson  (1881),  72  L.T.  Jour.  140;  and  the  case  of 
Jones  v.  Township  of  Stephenson  (1900),  32  O.R.  226,  though 
a case  arising  during  the  time  that  the  provision  in  question 
was  repealed,  may  also  be  referred  to.  The  Scotch  cases,  before 
referred  to,  Connolly  v.  Young  s Paraffin  Light , etc.,  Co.,  and 
McFadyen  v.  Dalmellington  Iron  Co.,  are  also  very  much  in 
point,  and  answer  conclusively  much  that  has  been  said  in  the 
plaintiff’s  behalf. 

Those  who  speak  of  the  enactment  as  “ unfair  ” and  “ con- 
fiscatory” must  surely  forget  that  the  Legislature  was  not 
dealing  with  any  common  law  right  of  action,  but  with  one 
which  was  solely  and  entirely  of  their  own  creation  ; it  can 
hardly  be  anything  in  the  nature  of  confiscation  for  those 
who  create  a right  to  place  restrictions  upon  it  for  the  pur- 
pose of  guarding  against  the  abuse  of  it:  see  Municipality 
of  Pictou  v.  Geldert,  [1893]  A.C.  524;  Municipal  Council  of 
Sydney  v.  Bourke , [1895]  A.C.  433,,  and  Cowley  v.  Newmarket 
Local  Board,  [1892]  A.C.  345. 
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It  was  admitted  for  the  plaintiff  that  ignorance  of  the  re- 
quirements of  the  enactment  is  not  a reasonable  excuse,  and  I 
agree  in  that  view  of  the  matter,  though,  if  such  ignorance  ex- 
isted and  was  really  the  cause  of  the  failure  to  give  the  notice, 
it  would  seem  to  me  to  be  the  best  and  indeed  the  only  excuse 
the  plaintiff  could  have.  The  proviso  respecting  the  reasonable 
excuse  which  was  part  of  the  original  enactment — 57  Viet, 
ch.  50,  sec.  13  (0.) — was  repealed  about  two  years  afterwards — 
59  Yict.  ch.  51,  sec.  20  (O.) — and  was  not  re-enacted  until  about 
seven  years  after  that — 3 Edw.  VII.  ch.  18,  sec.  130  (O.) — on 
the  27th  June,  1903,  and  the  plaintiff’s  injury  occurred  less 
than  three  months  afterwards — on  the  11th  day  of  September, 
1903.  But  it  is  a case  to  which  the  maxim  “ Ignorantia  juris 
quod  quisque  scire  tenetur  neminem  excusat  ” ought  to  be 
applied.  The  enactment  is  a simple  and  plain  one  of  a public 
character.  It  would  never  do  to  allow  such  enactments  to  be 
avoided  by  swearing  to  ignorance  of  them. 

But  upon  the  whole  evidence  it  seems  reasonably  clear  to  me 
that  the  real  reason  why  no  notice  was  given  has  not  yet  been 
mentioned,  but  was  in  truth  this : that  the  plaintiff*  never  even 
dreamed  of  having  any  good  cause  of  action  against  any  one  in 
respect  of  his  injury  ; that  it  was  not  until  those  who  enter- 
tained very  wide  notions  of  the  law’s  leaning  towards  working- 
men, and  great  faith  in  the  sympathy  of  Judges  and  jurors  for 
a one-armed  poor  labourer,  who  had  that  one  arm  broken,  with- 
out any  fault  of  his  own,  when  engaged  about  his  master’s 
business,  put  the  idea  of  making  a claim  into  the  man’s  mind  ; 
but  then  it  was  too  late.  Why  should  any  honest,  fair-minded 
man  ever  dream  of  having  such  a claim  based  upon  the  ground 
that  the  defendants  knew  or  ought  to  have  known  of  the  dis- 
repair of  the  road,  and  had  had  time  to  repair  it  before  the 
accident,  when  he,  their  servant,  whose  duty  it  was  to  guard  their 
interests  as  well  as  to  protect  himself,  and  who  himself  for 
months  had  been  engaged  in  and  paid  for,  in  a sense,  keeping 
that  very  road  in  an  efficient  state  of  repair,  driving  over  it 
four  times  every  working  day  without  discovering  any  dis- 
repair or  any  sign  of  any  kind  of  danger,  and  even  at  the  trial 
being  unable  to  find  any  fault  with  it  in  that  respect.  It  seems 
to  require  a legal  mind  to  be  blind  to  the  fact  that,  if  the 
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defendants  are  to  blame  by  reason  of  anything  testified  to  by 
the  plaintiff’s  witnesses  who  spoke  of  visible  defects  in  the  sur- 
face of  the  road,  the  plaintiff,  their  servant,  must  be  much  more 
to  blame  for  not  observing  and  calling  his  masters’  attention 
to  them. 

The  fact  that  the  notice  was  given  on  the  twelfth  day  after 
the  accident  cannot,  of  course,  aid  the  plaintiff  on  the  question 
of  reasonable  excuse  unless  we  are  to  amend  the  Act  in  this 
respect  also ; the  Legislature  has  said  seven  days,  the  Court  has 
obviously  no  lawful  power  to  say  twelve  will  do.  But  the  fact 
that  the  plaintiff  did  then  give  notice,  without  a tittle  of  evid- 
ence that  he  was  better  able  mentally  or  physically  to  give  it  in 
the  same  manner  then  than  within  the  seven  days,  makes 
against  instead  of  for  him  on  that  question.  It  is  a most  extra- 
ordinary thing  that  the  plaintiff,  although  examined  as  a 
witness  in  his  own  behalf,  and  although  the  onus  of  proof  was 
upon  him,  was  never  asked  what  excuse  he  had  for  failing  to 
give  notice,  nor  why  he  did  not  give  it  or  any  like  question.  The 
re-adjustment  of  the  setting  of  the  arm  did  not  take  place  till 
the  sixteenth  day.  I cannot  help  thinking  that  for  the  eleven 
days  at  all  events  the  plaintiff  was  an  honest  and  fair  man ; 
knowing  that  an  unforeseen  and  unforeseeable  accident  had 
happened,  causing  loss  to  his  masters  as  well  as  himself,  he  felt 
that  in  fair  play  and  in  good  conscience  each  must  put  up  with 
his  own. 

Upon  the  question  of  prejudice  or  no  prejudice  the  fact  of 
notice  having  been  so  given  is,  of  course,  material  and  important 
evidence. 

I am  clearly  of  opinion  that  the  learned  trial  Judge  was 
right  upon  this  question,  and  would  accordingly  dismiss  this 
motion,  but,  as  a majority  of  the  Judges  in  this  Court  are  of  an 
opposite  opinion,  the  judgment  of  the  trial  Judge  upon  this 
issue  must  be  reversed  and  the  other  issues  must  be,  in  some 
way,  at  some  time,  determined. 

The  trial  Judge  made  no  findings  of  fact  nor  any  adjudica- 
tion upon  such  issues,  though  inclined  in  the  plaintiff’s  favour. 
This  Court  has,  notwithstanding  this,  no  doubt,  power  to  deal 
with  the  whole  matter,  but,  as  its  judgment  is  to  be,  by  a 
majority,  for  the  plaintiff,  I would  be  better  satisfied  with 
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further  argument  upon  this  branch  of  the  case.  Altogether 
apart  from  the  questions  of  law  and  fact  discussed  at  the 
trial  and  mentioned  in  the  argument  before  us,  there  are  two 
questions  at  least,  not  already  even  mentioned,  which  seem  to 
me  to  require  consideration  before  any  judgment  can  rightly  go 
in  the  plaintiff’s  favour,  namely,  first,  basing  the  plaintiff’s  claim, 
as  it  has  been  based  by  him,  upon  nonfeasance,  does  the  statu- 
tory requirement  to  keep  the  highways  in  repair  apply  in  favour 
of  a servant  of  the  defendants,  or,  in  other  words,  are  the 
defendants  bound  as  against  themselves  to  keep  the  highways 
in  repair  ? And,  second,  if  an  amendment  be  allowed  and  made 
basing  the  claim  upon  misfeasance  on  the  ground  suggested  by 
the  trial  Judge,  does  the  doctrine  of  common  employment  pre- 
vent the  plaintiff  recovering  if  such  misfeasance  can  be 
established  ? 

The  claim  upon  the  ground  of  nonfeasance  seems  to  me  to 
fail  for  plain  reasons,  and  the  action  to  be  sustainable,  if  at 
all,  only  on  the  grounds  of  misfeasance,  to  which  the  enactment 
as  to  the  notice  of  action  would  not  be  applicable. 

The  statement  of  claim  alleges  two  grounds  of  action,  first, 
that  the  highway  at  the  place  where  the  plaintiff  was  injured 
was,  at  the  time  of  his  injury,  and  for  a long  time  before,  out  of 
repair,  and  in  a condition  dangerous  for  travel ; there  is  no 
allegation  that  the  defendants  knew  of  the  alleged  disrepair  or 
that  for  any  reason  they  should  be  charged  with  notice  of  it, 
or  that  they  had  reasonable  opportunity  to  repair  it ; and, 
second,  “ that  the  bed  of  said  highway,”  at  the  place  in  question, 
was  of  quicksand,  as  the  defendants  knew,  “ having  placed 
sewer  pipe  there  some  time  before  the  injury  to  the  plaintiff,  by 
reason  of  which  said  highway  was  out  of  repair  and  unsafe  for 
travel.”  It  is  very  difficult  to  understand  what  sort  of  a right 
of  action  arises  out  of  the  fact  that  the  “ bed  ” of  the  highway 
was  to  the  knowledge  of  the  defendants  of  quicksand. 

The  facts  are  that  the  plaintiff  was  one  of  the  men  em- 
ployed by  the  defendants  in  keeping  their  highways  in  a proper 
condition  for  those  who  had  occasion  to  use  them  and  those 
who  resided  upon  them.  From  the  end  of  May  until  the  11th 
day  of  September  he  had  been  employed  in  the  sprinkling  of 
the  street  in  question  with  water  to  keep  down  the  dust.  With 
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his  watering  cart  and  horses  he  went  twice  over  the  street  each 
way  every  day,  first  on  one  side  of  the  road  and  then  on  the 
other — four  times  every  day  over  the  road,  until  he  ought  to 
have  almost  known  every  stone  in  it  and  every  foot  of  it.  On 
the  11th  day  of  September,  when  upon  one  of  his  usual  trips, 
the  earth  suddenly  sank  under  his  horses  and  cart,  letting  them 
down  a depth  of  two  or  three  feet,  and  throwing  him  off  the 
cart,  between  the  horses,  and  causing  him  the  bodily  injuries 
before  mentioned.  Under  the  weight  of  cart,  horses,  and  man, 
the  road  had  “ caved  in,”  causing  a hole  about  ten  feet  long  by 
about  five  feet  wide,  and  of  about  the  depth  before  mentioned. 

More  than  21  years  before,  the  defendants  had,  for  the 
public  benefit,  built  a tile  sewer  in  this  highway ; the  evidence 
shews  that  their  proper  officer  — the  city  engineer — took 
special  pains  to  have  the  work  well  done,  for,  although  the 
defendants  had  a competent  overseer  of  the  work  constantly 
employed,  the  engineer  himself  spent  most  of  his  time  upon  the 
work  when  the  more  difficult  parts  of  it  were  under  con- 
struction. It  was  constructed  in  the  then  most  approved  and 
usual  manner.  There  seems  to  be  no  sort  of  evidence 
of  negligence  in  any  manner  in  its  construction,  but,  on 
the  contrary,  so  far  as  the  evidence  shews,  there  was  more 
than  ordinary  care.  Not  very  long  after  the  construction 
apparently,  at  all  events  nineteen  years  ago  or  more,  a “ cave-in” 
occurred,  a cab  and  horse  being  the  immediate  cause  of  it. 
That  was  then  repaired,  and  there  has  never  since  been,  so  far 
as  the  evidence  shews,  any  kind  of  difficulty  with  the  sewer 
itself  or  with  the  road  or  anything  else  by  reason  of  it.  Nineteen 
long  years  of  self-evidence  that  the  sewer  was  well  constructed 
and  not  likely  to  get  into  any  state  of  disrepair  or  become  a 
source  of  expense  or  danger  in  any  way  to  any  one.  Although 
there  is  no  evidence  whatever  of  negligence  in  the  construction 
or  maintenance  of  the  sewer  and  no  claim  made  in  that  respect, 
the  learned  trial  Judge  seems  to  have  thought  that  the  fact  that 
there  was  quicksand  in  a small  portion  of  the  load  at  the  depth 
at  which  the  sewer  was  laid,  and  as  a break  had  once  occurred 
there,  it  was  the  duty  of  the  defendants  to  be  constantly  on 
guard  against  danger  there  ; but  a moment’s  reflection  will  shew 
that  that  view  was  carried  quite  too  far,  for  surely  it  would  be 
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unreasonable  to  expect  anyone  to  keep  a perpetual  guard  upon 
every  road  in  which  there  has  been  an  accident  or  in  which 
there  had  been  difficulty  in  laying  a sewer  by  reason  of  quick- 
sand, or  of  any  other  difficulty  greater  or  lesser.  There  are 
doubtless  many  miles  of  sewer  within  the  city  and  perhaps  an 
hundred  miles  of  highways  to  be  kept  in  repair.  If  a constant 
watch  were  to  be  kept  upon  every  place  that  ever  had  been  the 
cause  of  an  accident  or  the  source  of  any  difficulty,  the  burden 
would  be  unbearable  as  well  as  useless,  for  nine  times  out  of  ten, 
or  more  often,  the  accident  happens  where  it  is  not  expected. 
After  19  years  of  perfect  condition  and  safety  the  defen- 
dants can  hardly  be  charged  with  negligence  if  they  gave  ordin- 
ary care  to  the  condition  of  this  street ; the  evidence  shews  that 
they  did  more  than  that,  as  I shall  presently  point  out. 

Then  treating  the  case,  as  the  plaintiff  has,  as  one  of  the 
ordinary  character  for  neglect  of  the  statute-imposed  duty  to 
keep  the  highway  in  repair,  what  case  has  the  plaintiff  made  ? 
It  is  said  that  there  was  on  the  surface  of  the  road  a condition 
not  of  disrepair  but  from  which  it  might  have  been  surmised  or 
known  that  the  way  was  being  undermined,  but  there  is  no 
evidence  of  this.  No  witness,  expert  or  otherwise,  makes  any 
such  assertion.  We  are  asked  to  surmise  it,  or  take  it  for 
granted.  On  the  contrary,  if  we  are  to  apply  our  own  knowledge 
and  in  effect  give  evidence  upon  the  question,  I would  have  no 
hesitation  in  saying  that  there  is  not  the  least  evidence  of  any 
indication  of  the  undermining  ; nor,  under  ordinary  circum- 
stance, would  there  be  any  upon  the  surface  of  the  road.  Bridged 
over  by  the  hard  surface  of  the  way,  the  undermining  would  be 
gradual,  the  bridge  gradually  wearing  away  underneath  with 
the  jarring  of  the  traffic  until  it  became  so  weak  that  the  weight 
of  a heavy  conveyance  or  the  jarring  of  heavy  horses  would 
cause  a sudden  caving-in  just  as  happened  in  this  case. 

The  witness  Carroll  said  that  he  saw  a low  place  in  the 
middle  of  the  street  and  that  there  was  a black  streak  in  it ; he 
does  not  say  when  he  observed  that  condition,  it  may  have  been 
the  day  of  the  accident.  The  witness  Crossman  said  that  on 
the  morning  of  the  accident  he  oberved  a like  sinking,  just 
merely  that  you  could  notice  it,  and  that  about  20  feet  above 
that  there  was  just  a little  sinking  like  from  a wheel  two  or 
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three  feet  in  diameter  and  that  he  noticed  this  some  weeks 
before.  And  the  witness  William  McAllister  said  that  a day 
or  two  before  the  accident  in  driving  over  he  observed  that  there 
was  a kind  of  place  where  yon  would  think  it  was  rubber,  a 
soft  place,  the  wheels  went  like  that,  going  down  and  coming 
up  ; and  that  he  turned  round  and  could  see  the  tracks  of  the 
wheels  where  they  came  through.  All  this  could  be  said  of 
almost  any  highway  in  the  spring  or  autumn ; they  are  indica- 
tions of  wear  and  tear  upon  the  surface.  The  cause  of  the 
trouble  in  this  case  was  the  gradual  wearing  away  from  be- 
neath, a defect  which  no  one  even  suggests  would  be  visible  on 
the  surface  before  the  crash  came.  It  is  obviously  absurd  to 
suggest  that  the  hard  road  would  have  become  resilient  by 
undermining. 

Whether  we  look  at  the  defendants’  duty  to  keep  the  road 
in  repair  or  their  duty  • to  prevent  the  sewer  from  being  a 
nuisance  m the  highway,  they  are  answerable  in  damages  for 
negligence  only  ; and  what  negligence  can  be  ascribed  to  them 
in  this  case  ? In  the  Bathurst  case  ( Borough  of  Bathurst  v. 
Macpherson  (1879),  4 App.  Cas.  256),  there  was  evidence  that 
the  sewer  had  become  and  had  been  permitted  to  remain  a 
nuisance — an  open  hole  in  the  highway — for  two  years  before 
the  plaintiff  was  injured.  In  this  case  there  was  no  notice  to 
or  knowledge  of  any  defect  until  after  the  plaintiff’s  injury. 
No  one  complained  of  the  condition  of  the  road ; no  one  even 
suggested  danger  of  any  character ; there  was  no  more  reason 
for  suspecting  it  there  than  in  hundreds  of  other  places.  The 
plaintiff ’s  injury  was  the  result  of  one  of  those  unfortunate  acci- 
dents for  which  no  one  is  blameable.  He  and  all  of  us  must 
take  the  ordinary  risks  of  life,  and  they  are  many,  and  bear  the 
losses  and  injuries  flowing  therefrom. 

The  defendants,  instead  of  being  culpably  negligent,  seem  to 
have  been  more  than  ordinarily  careful  in  regard  to  this  street, 
one  of  the  street  workmen  having  gone  over  it  every  week  and 
sometimes  two  or  three  times  a week  for  fourteen  years. 

But  surely  the  conclusive  answer  to  the  claim  is,  that,  if  the 
defendants  were  negligent,  the  plaintiff  was  much  more  so,  and 
he  was  their  servant  engaged  in  their  work  upon  this  very 
street  and  passing  over  it  four  times  a day ; so  that  his  own 
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negligence  was  the  cause  of  his  injury  or  else  so  contributed  to 
it  that  he  cannot  recover.  What  escape  is  there,  except  in 
our  sympathies,  from  that  dilemma  ? But  in  truth  there  was 
no  negligence  in  any  one  ; and,  unless  we  are  to  make  the  muni- 
cipalities insurers  of  the  safety  of  all  highways  within  their 
limits,  insurers  of  their  servants  as  well  as  those  who  are  law- 
fully using  such  highways  in  their  own  right,  the  plaintiff  cannot 
succeed  in  this  action. 

If  the  case  must  now  be  dealt  with  upon  the  merits,  I would 
dismiss  the  action  in  this  respect  also. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

McIntosh  v.  Firstbrook  Box  Co. 

Master  and  Servant — Injury  to  Servant — Employment  of  Child  in  Factory — 

Factories  Act — Misrepresentation  as  to  Age— Dangerous  Machinery — Warn- 
ing— Negligence — J ury. 

The  plaintiff,  a boy  of  ten,  wilfully  misrepresented  his  age  as  fourteen,  and 
was  employed  by  the  defendants  in  their  factory.  He  was  not  put  at 
dangerous  work,  but  in  going  to  his  work  through  a room  in  which  there 
were  boxes  and  dangerous  machines,  instead  of  taking  the  regular  passage- 
way, which  he  knew  of  and  had  used,  he  took  a short  cut  between  the  boxes 
and  machines,  and  was  injured  by  one  of  the  latter  : — 

Held , Meredith,  J.,  dissenting,  that  the  provision  of  the  Factories  Act, 
R.S.O.  1897,  ch.  256,  sec.  3,  that  no  child  (as  defined  by  sec.  2,  sub-sec.  5) 
shall  be  employed  in  a factory,  is  to  protect  young  children  from  dangerous 
employment.  It  is  not  enough  to  take  the  statement  of  a child  as  to  his 
age  ; the  employer  must  satisfy  himself  by  reasonable  means  that  the  appli- 
cant for  work  is  of  the  requisite  age  ; and  it  is  for  the  jury  to  say  whether 
reasonable  precautions  have  been  taken.  The  illegal  employment  may  be 
evidence  of  negligence. 

Upon  the  facts  of  this  case  it  was  for  the  jury  to  say  whether  sufficient  warn- 
ing had  been  given  by  the  defendants  to  protect  the  plaintiff — having 
regard  to  his  age  and  the  danger  of  the  place. 

Motion  by  the  plaintiff  to  set  aside  a nonsuit  entered  by 
Teetzel,  J.,  at  the  trial  with  a jury  at  Toronto  of  an  action  to 
recover  damages  for  the  loss  of  the  little  finger  of  plaintiff ’s 
right  hand,  owing  to  the  negligence  of  the  defendants,  as  alleged. 

The  plaintiff,  a boy  of  ten,  represented  himself  as  being  14, 
and  obtained  employment  in  the  defendants’  factory.  His  work 
was  putting  glue  on  boxes.  In  making  his  way,  on  the  day 
after  he  was  employed,  to  his  glue  pot,  he  put  his  hands  on  a 
planer,  and  his  finger  was  taken  off.  He  complained  of  a breach 
of  the  Factories  Act  in  being  employed  when  he  was  under  14, 
and  of  a defect  in  the  ways  of  the  factory.  The  nonsuit  was  on 
the  ground  of  the  plaintiff’s  misrepresention  as  to  his  age. 

The  motion  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Meredith  and  Idington,  JJ.,  on  the  25th  and  26th 
April,  1904. 

J.  BicJcnell,  K.C.,  and  J.  W.  Bain,  ior  the  plaintiff.  The  boy 
was  under  14,  and  his  employment  was  illegal  under  the 
Factories  Act.  He  misrepresented  his  age  but  his  fraud  does 
not  relieve  the  defendants  from  responsibility : Pollock  on 
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D*  c-  Contracts,  6th  ed.,  p.  74;  Lempriere  v.  Lange  (1879),  12  Ch.  D 
1904  675;  Regina  v.  Robins  (1844),  1 C.  & K.  456;  Regina  v. 

McIntosh  Booth  (1872),  12  Cox  C.C.  231;  Regina  v.  Prince  (1875), 
Firstbrook  ^.R.  ^ C.C.R.  154  ; Smith  v.  Chadwick  (1884),  9 App.  Cas.  187. 

Box  Co.  The  defendants  are  liable  for  having  machinery  unguarded 
dangerous  to  such  a child  : Lynch  v.  Nurdin  (1841),  1 Q.B.  29  ; 
Makins  v.  Piggott  (1898),  29  S.C.R.  188  ; Sault  Ste.  Marie  Pulp 
and  Paper  Co.  v.  Myers  (1902),  33  S.C.R.  23 ; People  v.  Meade 
(1890),  24  Abbott’s  N.C.  357.  The  way  was  defective.  The 
boy  was  in  the  factory  illegally,  and  was  injured  in  consequence 
of  his  being  allowed  to  be  there. 

G.  F.  Shepley,  K.C.,  and  R.  H.  Greer,  for  the  defendants. 
If  we  assume  that  there  was  no  representation  as  to  age  and 
that  the  defendants  wilfully  employed  a boy  under  14,  yet  the 
plaintiff  cannot  succeed,  for  the  particular  breach  must  have  a 
causal  connection  with  the  injury.  The  plaintiff'  ’s  employment — 
which  was  the  breach — did  not  take  him  to  the  place  where  he 
was  injured : Morris  v.  Boase  Spinning  Co.  (1895),  22  Rett. 
(Ct.  of  Sess.  Cas.,  4th  series)  336 — a case  singularly  like  this. 
To  the  same  effect  is  Hastings  v.  Le  Roi  No.  £ (1903),  34  S.C.R. 
177.  In  Fahey  v.  Jephcott  (1901),  2 O.L.R.  449,  there  was  the 
causal  connection.  The  real  question  is,  what  was  the  cause  of 
the  accident  to  the  plaintiff  ? The  route  the  plaintiff  took  was 
not  a “ way.”  His  injury  was  caused  by  his  departing  from  the 
proper  way.  As  to  the  false  representation,  I am  bound  to 
mention  Gibb  v.  Crombie  (1875),  2 Rett.  886.  An  infant 
cannot  take  advantage  of  his  own  fraud  : Pollock  on  Contracts, 
6th  ed.,  p.  74  ; Pollock  on  Torts,  6th  ed.,  pp.  54-56.  The  defen- 
dants are  not  made  insurers  by  their  breach  of  the  Factories 
Act.  Some  connection  must  be  established. 

Bain,  in  reply.  If  the  defendants’  foreman  was  not  really 
misled,  they  are  liable,  and  that  is  a question  for  the  jury.  In 
Morris  v.  Boase  Spinning  Co.,  22  Rett.  336,  the  case  was  left  to 
the  jury.  The  question  of  what  caused  the  accident  is  for  the 
jury. 

June  30.  Boyd,  C. : — The  case  should  not  have  been  taken 
from  the  jury.  The  boy  is  not  concluded  because  he  told  a lie 
about  his  age  to  the  time-keeper  of  the  defendants.  He  was  in 
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truth  over  10  and  under  11  at  the  time  of  hiring.  The  Factories 
Act  provides  that  no  person  under  14  years  of  age  shall  be 
employed  in  such  a factory  as  this:  R.S.O.  1897, -ch.  256,  sec.  2> 
sub-sec.  5,  and  sec.  3.  This  prohibition  of  the  Act  is  for  the 
benefit  of  young  children — to  protect  them  from  dangerous 
employment — it  enacts  a rule  of  safety  for  the  preservation  of 
children  even  as  against  themselves.  It  is  not  enough  to  have 
the  statement  of  a child  as  to  his  age  ; the  employer  must  take 
steps  to  satisfy  himself  by  reasonable  means  that  the  applicant 
for  work  is  a legal  worker.  In  case  of  controversy  it  would  be 
for  the  jury  to  be  satisfied  that  reasonable  precautions  had  been 
taken  on  this  head — by  inquiry  from  the  parents  or  other 
ordinary  means  of  information  as  to  age. 

And  this  illegal  employment  may  be,  in  some  circumstances, 
evidence  of  negligence  if  injury  has  arisen  in  the  course  of  the 
work.  The  boy  was  not  put  to  work  at  a dangerous  machine, 
but  he  was  left  to  find  his  way  to  his  work  through  a room 
which  had  elements  of  danger,  and  without  any  warning  or 
notice  given  to  him  as  to  the  proper  passage.  There  was  a 
roundabout  way  which  was  safe,  but  he  saw  workmen  taking  a 
short  cut,  and  this  he  took  at  noon  of  the  first  day  of  his  work 
at  the  glue  pot.  Finding  it  blocked  with  boxes  he  stooped 
down  to  get  under  the  corner  of  a planer,  not  appreciating  the 
danger.  His  attention  being  called  off  by  another  boy,  he 
suddenly  made  a movement  which  brought  his  hand  upon  the 
knives  of  the  planer  and  caused  the  loss  of  his  finger.  He 
thought  that  he  could  have  got  under  or  through  the  place 
safely,  and  probably  would  have  done  so  but  for  the  call  which 
disturbed  him. 
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Upon  this  state  of  facts  in  the  plaintiff’s  evidence,  it  would 
be  for  the  jury  to  say,  having  regard  to  his  age  and  the  danger 
of  the  place,  whether  sufficient  warning  had  been  given  by  the 
employer  to  protect  the  lad,  who  should  not  have  been  in  the 
factory  at  all.  I need  not  elaborate  the  matter,  but  will  refer 
to  the  very  apt  case  of  Robinson  v.  Smith  (1901),  17  Times  L.R- 
235  and  423,  as  containing  the  latest  law.  Mr.  Justice  Wills, 
who  speaks  “knowledgeably  ” about  the  small  boy,  said: 
“ Everyone  knew  that  if  boys  were  not  well  watched  they  would 


422  ONTARIO  LAW  REPORTS.  [vol. 

D-  c-  get  themselves  into  danger  when  there  was  an  opportunity  of 
1904  doing  so.” 

McIntosh  The  defendants  should  pay  costs  of  appeal  and  extra  costs 

Firstbrook  occasioned  by  the  case  going  down  to  be  tried  out. 

Box  Co. 


idington,  J.  Idington,  J.  : — The  infant  plaintiff  tells  how  he  became 
employed  in  the  defendants  factory  and  how  he  had  been  taken 
upstairs  to  the  top  flat  (third  storey),  where  he  saw  the  foreman, 
and  he  says  he  was  put  at  some  machine,  taking  little  squares 
of  blocks  and  piling  them  on  trucks,  at  which  he  worked  that 
day,  and  came  back  next  day  and  went  on  the  glue  pot,  putting 
the  ends  of  boxes  together.  Returning  to  work  after  dinner,  he 
had  one  finger  and  part  of  another  cut  off  by  a machine  called 
a buzz-saw  or  buzz-planer,  which,  I take  it,  is  the  same  machine 
spoken  of  as  being  about  eight  or  ten  feet  away  from  the  glue 
pot.  The  story  of  how  it  happened  is  given,  and  a plan  was 
produced  from  which  it  would  appear  that  a passageway  had 
existed  at  some  distance  from  the  machine  in  question  whereby 
the  plaintiff*  might  easily  have  reached  his  place  of  work  with- 
out going  near  this  machine. 

On  cross-examination,  in  answer  to  the  question  whether  he 
knew  there  was  a passageway  by  which  he  could  go  clear  round 
the  building,  he  said,  “ Yes,  sir.  Q.  And  you  knew,  of  course, 
that  was  the  safe  place  for  you  to  walk  ? A.  No,  sir.  Q.  You 
knew  it  was  a safe  place  ; you  knew  you  could  walk  there 
safely  ? A.  Yes,  sir.”  He  is  further  asked  : “ Why  didn’t  you 
go  on  the  safe  way  to  the  end  and  get  to  the  glue  pot  that  way  ? 
A.  Because  I thought  I seen  some  men  going  through  that  way 
and  I thought  I would  go  there.  Q.  You  saw  some  men  work- 
ing in  there  ? A.  No,  sir,  I seen  some  men  go  through  there,  too.” 

He  described  how,  by  reason  of  boxes  being  piled  near  this 
planer,  it  became  necessary  to  stoop  down  in  order  to  continue 
along  what  he  calls  the  passageway,  and  when  questioned  as  to 
his  knowledge  of  that  being  a dangerous  thing  to  do,  the 
evidence  is  somewhat  contradictory  and  confusing.  Sometimes 
he  says  it  was  dangerous ; other  times  safe.  On  the  whole, 
fairly  read,  it  is  intended,  I think,  to  mean  that,  though  the 
machine  in  itself  was,  if  going,  dangerous,  yet  that  he  thought 
his  way  of  going  under  it  was  safe,  and  would  have  been  safe 
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had  his  attention  not  been  diverted  by  the  call  from  the  other 
boys  about  his  overalls.  This  led  to  his  putting  his  hand  on 
the  table  of  the  buzz-saw  or  planer. 

He  was  ten  years  and  three  months  old  at  the  time  he 
became  engaged  in  this  box  factory.  He  had  tried  to  work  or 
get  work  at  Hillock’s,  but  how  long,  if  at  all,  he  had  worked 
there  does  not  appear.  Nor  does  it  appear  that  he  had  any 
experience  in  such  a factory.  He  had  been  going  to  school, 
until  that  was  interrupted  by  an  attack  of  whooping  cough, 
from  which  he  says  he  was  recovering.  He  lived  with  his 
widowed  mother,  who  knew  nothing  of  this  engagement  or 
occupation  of  her  son  until  he  was  brought  home  after  the 
accident.  The  only  instructions  the  defendants  saw  fit  to  give 
a young  person  such  as  the  plaintiff  is  shewn  by  the  following 
evidence  : “ Q.  Did  the  foreman  tell  you  or  shew  you  how  to  go 
to  the  glue  pot  ? A.  No,  sir.  Q.  Did  he  warn  you  to  beware 
of  this  knife  or  this  saw  ? A.  No,  sir.  Q.  Did  he  say  any- 
thing about  it  ? A.  No,  sir.  Q.  Did  the  time-keeper  warn 
you  ? A.  No,  sir.  Q.  Did  anyone  in  the  Firstbrook  factory 
warn  you  ? A.  No,  sir.  Q.  Not  a word  said  to  you  ? 
A.  No,  sir.” 

The  action  was  dismissed  on  this  evidence,  and  the  question 
is  whether  there  was  sufficient  to  leave  the  case  to  the  jury. 

I think  the  case  should  have  been  submitted  to  the  jury. 
Vicary  v.  Keith  (1873),  34  U.C.R.  212,  is  very  much  in 
point.  The  plaintiff  in  that  case  was  twelve  years  old.  The 
language  of  Chief  Justice  Cockburn,  in  charging  the  jury  in  the 
case  of  Grizzle  v.  Frost  (1863),  3 F.  & F.  622,  625,  where  he 
spoke  as  follows,  “ I am  of  opinion  that  if  the  owners  of 
dangerous  machinery,  by  their  foreman,  employ  a young  person 
about  it  quite  inexperienced  in  its  use,  either  without  proper 
directions  as  to  its  use  or  with  directions  which  are  improper 
and  which  are  likely  to  lead  to  danger,  of  which  the  young 
person  is  not  aware,  and  of  which  they  are  aware,  as  it  is  their 
duty  to  take  reasonable  care  to  avert  such  danger,  they  are 
responsible  for  any  injury  which  may  ensue  from  the  use  of 
such  machinery,”  is  quoted  in  the  Vicary  case  by  the  Court  with 
approval  and  the  comment  added  (34  U.C.R.  at  p.  222):  “This 
case  seems  to  me  to  lay  down  doctrines  not  unreasonable,  which, 
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applied  to  the  facts  before  us,  would  go  very  near  if  not  fully  to 
, the  extent  of  sustaining  the  plaintiff’s  case.” 

Choate  v.  Ontario  Rolling  Mills  Co.  (1900),  27  A.R.  155,  was 
a case  where  the  principle  was  applied  under  other  circumstances. 
The  process  was  dangerous ; no  warning  was  given  to  the  work- 
men ; the  defendants  were  held  liable. 

Smith  on  Master  and  Servant,  4th  ed.,  p.  238,  says,  speaking 
of  the  master : “ He  is  . . bound  to  provide  for  the  safety  of 

his  servant,  in  the  course  of  his  employment,  to  the  best  of  his 
judgment,  information,  and  belief.”  Another  way  in  which  the 
principle  is  expressed  is  by  Bowen,  L.J.,  in  Thomas  v.  Quarter  - 
maine  (1887),  18  Q.B.D.  685,  when  he  says  (p.  691)  : “ For  his 
own  personal  negligence  a master  was  always  liable  at  common 
law  both  to  his  own  workmen  and  to  the  general  public  who 
come  upon  his  premises  at  his  invitation  on  business  in  which  he 
is  concerned.” 

The  Ontario  Factories  Act,  by  sec.  3,  extended  the  principle 
of  protection  as  follows : “No  child  shall  be  employed  in  any 
factory  except  in  the  business  of  canning  and  desiccating  fruits 
and  vegetables,  and  the  work  incidental  thereto  as  provided  for 
in  section  5 of  this  Act.”  A child  is  declared  by  the  Act  to 
mean  a person  under  the  age  of  14  years. 

Within  the  authority  of  Groves  v.  Lord  Wimborne,  [1898]  2 
Q.B.  402,  followed  by  Fahey  v.  Jephcott,  2 O.L.R.  449,  I think 
the  defendants  are  primd  facie  liable  for  the  consequence  of 
their  failure  to  observe  the  duty  cast  upon  them  by  this  express 
provision  as  well  as  for  the  consequences  of  their  failure  to 
observe  the  common  law  duty  of  instructing  and  warning  so 
young  a person  as  the  plaintiff,  unless  they  are  excused  by 
reason  of  the  representation  admittedly  made  by  the  infant 
plaintiff  as  to  his  age.  I think  that  is  a question  entirely  for 
the  jury.  They  saw  the  boy  ; they  heard  his  evidence,  and  had 
an  opportunity  of  judging  not  only  from  his  appearance,  but 
also  from  his  manner  in  the  box,  his  capacity  to  understand,  and 
his  description  of  himself  in  regard  to  dress,  and  should  have 
been  given  the  opportunity  of  deciding  whether  or  not,  under  all 
these  circumstances,  a reasonable  man,  of  experience  and  sound 
judgment,  should  have  accepted  the  categorical  reply  that  was 
given  as  a final  determination  of  the  fact,  without  question  or 
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investigation  of  any  kind.  It  is  a matter  of  common  knowledge  D*  c- 
that  young  people,  for  the  purpose  of  getting  employment  that  1904 
they  are  prohibited  from  engaging  in,  are  prone  to  misrepresent  McIntosh 
their  age.  I think  the  defendants  were  bound  to  exercise  ^IRStBrook 
reasonable  care,  and,  in  exercising  such  reasonable  care,  to  have  Box  Co. 
in  view  the  possibility  or  even  probability  of  misrepresentation,  idington,  j. 
in  order  that  no  breach  of  the  statute  might  be  committed  by 
them.  They  chose  to  take  the  risk.  Their  omission  to  inquire 
further  may  deprive  them  of  the  right  to  say  that  the  represen- 
tation defrauded  them.  At  all  events,  I think  the  opinion  of 
the  jury  should  be  taken  as  to  whether  or  not  they  can  bring 
themselves  within  the  principle  that  any  one  complaining  of 
misrepresentation  is  required  to  shew  that  in  acting  they  were 
“ ignorant  of  its  falsity  and  reasonably  believed  it  to  be  true,” 
as  put  by  Ewart  on  Estoppel,  p.  11. 

I do  not  take  the  law  creating  this  duty  to  exclude  children 
under  fourteen  years  of  age  from  factories  to  be  as  imperative 
as  counsel  for  the  plaintiff  put  it  in  his  argument.  As  was  said 
in  Re  Bristol,  etc.,  R.W.  Co.  (1877),  3 Q.B.D.  10,  at  p.  13: 

“ It  would  be  contrary  to  the  elementary  principles  of  justice  to 
enforce  by  mandamus  a (statutory)  order  which  imposes  a duty 
which  it  is  impossible  to  discharge.”  Or  as  in  Hammond  v. 

Vestry  of  St.  Pancras  (1874),  L.R.  9 C.P.  316,  where  Brett,  J., 
says  (p.  322) : “ It  would  seem  to  me  to  be  contrary  to  natural 
justice  to  say  that  parliament  intended  to  impose  upon  a public 
body  a liability  for  a thing  which  no  reasonable  care  or  skill 
could  obviate.” 

We  have  not  in  this  case  to  go  further,  I think,  than  to  ask 
a jury  to  inquire  whether  the  defendants  exercised  that  reason- 
able care,  and  possibly  also  had  made  those  reasonable  inquiries 
that  probably  should  have  been  made,  to  ascertain  the  age  of 
the  plaintiff. 

See  cases  of  Carty  v.  Nicoll  (1878),  6 Rett.  194,  and  Gibb  v. 

Crombie,  2 Rett.  886. 

Then  as  to  the  question  of  contributory  negligence,  that  I 
think  also,  under  the  circumstances,  is  a question  for  the  jury. 

The  case  of  Moore  v.  J.  D.  Moore  Co.  (1902),  4 O.L.R.  167, 
would  seem  conclusive  on  that  branch  of  the  case,  so  far  as 
to  require  it  to  be  submitted  to  the  jury.  The  boy  was  there 
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over  fourteen  years  of  age.  He  laid  his  hand  upon  a dangerous 
machine,  without  any  duty  being  cast  upon  him  to  do  anything 
to  the  machine,  or  with  it,  but  simply  in  a moment  of  thought- 
lessness or  forgetfulness  or  inattention  when  passing  it.  The 
jury  might  well  be  asked  whether  that  was  this  case  or  not, 

I think  there  should  be  a new  trial. 


Meredith,  J.  : — The  question  is,  whether  the  learned  trial 
Judge  erred  in  ruling  that  there  was  no  reasonable  evidence  to 
go  to  the  jury  in  support  of  the  plaintiff’s  claim  ; that  is,  that 
there  was  no  evidence  upon  which  a reasonable  jury,  performing 
their  duty  honestly,  could  find  for  the  plaintiff. 

It  will  not  do  upon  a few  disconnected  words  or  sentences 
taken  from  the  testimony  of  any  witness  to  overrule  or  to 
affirm  the  learned  Judge  ; if  that  could  be  done  there  are  few 
cases  which  could  not  be  well  decided  in  favour  of  each  of  the 
contesting  parties.  Let  me  illustrate  this  by  also  citing  a few 
questions  and  answers  taken  from  the  reporter’s  notes  of  the 
evidence  at  the  trial.  The  plaintiff  thus  relates  how  he  drove 
through  the  prohibition  of  the  Ontario  Factories  Act  respecting 
persons  under  14  years  of  age  : — 

“ Q.  But  you  knew  there  was  a theatre  on  Saturday  and  you 
thought  you  would  earn  a little  money  to  go  to  the  theatre? 
A.  Yes,  sir. 

Q.  Was  that  all  you  were  going  to  do,  until  you  earned 
enough  ? A.  Yes,  sir. 

Q.  And  then  you  were  going  to  stop  working  until  another 
show  came  around.  A Yes,  sir. 

Q.  Had  you  tried  this  little  game  before  ? A.  Yes,  sir. 

Q.  Where  at  ? A.  Hillock’s. 

Q.  You  had  gone  there  to  work  a while  ? A.  Yes,  sir. 

Q.  Did  you  tell  them  this  same  story,  that  you  were  fourteen 
years  old  ? A.  Yes,  sir. 

Q.  Why  did  you  tell  these  people  you  were  fourteen  ? A. 
Yes,  sir — to  get  the  job. 

Q.  You  knew  you  were  telling  a lie  ? A.  Yes,  sir. 

Q.  You  know  that.  I thought  so.  So  that  you  knew  that 
you  had  to  tell  them  a wrong  story  ? A.  Yes,  sir. 

Q.  To  get  them  to  take  you  ? A.  Yes,  sir. 
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Q.  And  that  was  the  reason  you  told  them  ? A.  Yes,  sir. 

Q.  Were  a rough  looking,  working  boy,  weren’t  you — 
overalls?  A.  Yes,  sir. 

Q.  Where  did  you  get  the  overalls  ? A.  My  mother  always 
gave  us  overalls  to  play  around  in. 

Q.  And  you  had  overalls — so  you  looked  like  a little  work- 
ing boy — is  that  so  ? A.  Yes,  sir. 

Q.  And  you  told  them  you  were  fourteen  ? A.  Yes,  sir. 

An,d  then  how  he  was  wilfully  the  author  of  his  own 
injury 

Q.  The  glueing  you  had  to  do,  there  was  no  machinery 
about  that  ? A.  No,  sir. 
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Q.  You  had  little  boards  with  dovetails  in  the  end  of  them, 
and  your  business  was  to  pick  up  the  block,  and  give  it  a lick 
of  glue  with  a brush,  at  each  end.  That  was  all  you  had  to  do  ? 
A.  Yes,  sir. 

Q.  That  did  not  take  you  into  any  danger  ? A.  No,  sir. 

Q.  And  you  worked  there  all  the  morning?  A.  Yes,  sir. 

Q.  And  didn’t  get  hurt  ? A.  No,  sir. 

Q.  No  trouble  about  anything  ? A.  No,  sir. 

Q.  As  you  came  into  the  door,  was  that  machine  you  were 
working  at  the  first  day  to  your  right  or  left  ? A.  To  the  left. 

Q.  How  far  around  the  passage  was  it — half  way  ? A.  Half 
way,  yes,  sir. 

Q.  That  would  be  half  way  around  the  room,  only  out 
towards  the  edge  ? A.  Yes,  sir. 

Q.  You  did  not  have  to  go  between  obstacles,  between 
boxes  or  between  trucks,  or  between  machines,  to  get  to  it  at 
all  ? A.  No,  sir. 

Q.  Well,  then,  your  glue  pot,  that  you  were  put  on  on  the 
second  day,  was  just  a little  way  down  the  room,  from  the  far 
end  ? A.  Yes,  sir. 

Q.  And  your  safe  way  to  go,  as  you  knew  it,  as  you  told  us 
before,  either  to  the  right  or  to  the  left,  was  to  go  clean  around 
and  then  go  down  to  the  glue  pot — that  was  your  safe  way, 
you  knew  that  ? A.  Yes,  sir. 

Q.  You  knew  that  the  place  was  quite  unincumbered  all  the 
way  around  ? A.  Yes,  sir. 
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Q.  And  that  when  you  got  to  the  rear  end  of  the  room  that 
you  were  right  at  the  glue  pot  practically  ? A.  Yes,  sir. 

Q.  At  all  events,  you  did  know  you  could  go  safely  around  ? 
You  knew  that  you  could  go  with  perfect  safety  around  that 
way,  and  you  knew  it  ? A.  Yes,  sir. 

His  Lordship  . That  is  the  way  you  went  in  the  morning — 
around  that  way  ? Witness  : Yes,  sir. 

Mr.  Shepley  : — Q.  Then  when  you  got  opposite  the  glue  pot 
— let  me  see  what  you  did — in  front  of  you,  between  you  and 
the  glue  pot,  you  had  three  machines  that  are  called  nailers — 
with  boys  working  at  them  ? A.  Yes,  sir. 

Q.  And  with  the  boxes  all  piled  about  them  ? A.  Yes,  sir. 

Q.  There  was  no  passageway  there  at  all,  was  there  ? A. 
No,  sir 

Q.  No,  no  passageway  at  all,  and  then,  beyond  that,  you 
had  these  planing  machines  ? A.  Yes,  sir. 

Q.  I suppose  you  are  old  enough  to  know  that  machines, 
when  they  are  running,  are  dangerous  things  ? A.  Yes,  sir. 

Q.  And  you  knew  they  were  dangerous  ? A.  Yes,  sir. 

Q.  Did  you  notice  whether  your  passage  here  was  quite  shut 
up  with  the  nailing  machines  and  the  boxes — or  what  you  called 
the  passage  to  my  learned  friend — was  quite  shut  up — it  was 
not  an  open  passage  at  all  ? A.  Yes,  sir,  it  was  quite  shut  up. 

Q.  Then  beyond  the  nailing  machines  and  nearer  to  the 
glue  pot,  was  this  planer  ? A.  Yes,  sir. 

Q.  What  sort  of  a machine  is  a planer  to  look  it — it  looks 
like  an  iron  table,  doesn’t  it  ? A.  Yes,  sir. 

Q.  You  told  me  you  stooped  down  to  get  under  something  ? 
A.  I stooped  down — it  was  like  that  (witness  shewing  a projec- 
tion with  his  hands.)  The  planer  came  out  like  that. 

Q.  What  did  you  stoop  down  for  ? A.  To  get  under. 

Q.  Get  under  what  ? A.  The  place. 

Q.  What  place  ? A.  It  was  narrow,  and  came  out  like  that, 
and  just  a little  space — could  not  squeeze  through  there,  and  I 
stooped  down — just  a narrow  space. 

Q.  You  must  have  stooped  down  to  get  under  something,  you 
know,  you  didn’t  make  yourself  any  narrower  by  standing  up 
straight — or  by  stooping  down  rather — you  did  not  stoop  down 


VIII.] 


ONTARIO  LAW  REPORTS. 


429 


to  make  yourself  narrower  ? A.  The  planer  came  in  like 
that  (designating  curve  with  hands)  at  the  bottom. 

Q.  You  do  not  mean  the  planer  moved  ? A.  No,  it  came 
up  there,  and  cut  right  in  like  that,  and  came  out  again  at  the 
bottom. 

Q.  You  were  stooping  down  to  get  under  the  corner  of  the 
planer,  were  you  ? A.  Yes,  sir. 

Q.  You  couldn’t  crawl  under  it  with  safety  ? A.  No,  sir. 

Q.  You  didn’t  know  that — where  did  you  think  it  was 
dangerous  ? A.  Squeezing  through  the  boxes. 

Q.  Then  you  knew  you  were  doing  a dangerous  thing 
squeezing  through  the  boxes  ? A.  Squeezing  through  the 
boxes  and  planer. 

Q.  You  knew  that  was  a dangerous  thing  to  do  ? A.  Yes, 
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Q.  You  knew  it  was  a dangerous  machine  ? A.  Yes,  sir 
Q.  Don’t  tell  me  you  are  fourteen  years  old — because  I am 
not  going  to  believe  anything  you  say,  because  you  say  it.  You 
did  know  it  was  dangerous.  You  thought  it  was  a safe  place 
to  squeeze  in  between  the  boxes  and  the  planer  ? A.  No,  I 
never  thought  that  was  a safe  place,  but  I crawled  underneath. 

Q.  And  then  you  stood  up  again  when  you  got  between  ? 
A.  I turned  around  then. 

Q.  You  stood  up  again  ? You  stood  up  straight,  didn’t  you  ? 
A.  No. 


Q.  What  ? A.  No,  sir — I never  stood  up  again. 

Q.  Were  you  stooping  down  all  the  time  ? A.  Yes,  sir, 
when  I was  going  in,  when  I was  hurt  I stood  up. 

Q.  You  stood  up  before  you  were  hurt  ? A.  No,  sir. 

Q.  How  did  you  get  your  hand  on  the  top  of  the  machine 
if  you  did  not  stand  up  ? A.  I went  to  put  it  on  the  table.  I 
was  down  like  that,  and  put  it  on  the  table — 

Q.  Instead  of  putting  it  on  the  firm  part  of  the  table,  you 
put  it  on  the  grooved  part,  where  the  knife  was  ? A.  Yes,  sir. 

Q.  You  knew,  of  course,  if  you  had  thought  about  it,  that 
was  a dangerous  thing  to  do,  to  put  your  hand  on  the  table  ? 
A.  Yes,  sir. 

Q.  But  you  were  squeezed  down  under  there — you  had 
squeezed  yourself  down  under  there,  and  you  could  not  see  very 
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well  where  you  were  putting  your  hand  ? That  is  right,  isn’t 
it  ? A.  Yes,  sir. 

Q.  Some  boy  called  out  to  you,  you  say.  Is  that  one  of  the 
nailer  boys  ? A.  Yes,  I think  so. 

Q.  Called  out  to  you,  “ Where  did  you  get  the  overalls  ? ” 
A.  Yes,  sir. 

Q.  And  you  turned  around,  you  said,  to  attract  his  attention; 
you  didn’t  mean  that.  You  didn’t  want  to  attract  his  attention, 
you  turned  around  to  make  him  some  answer,  didn’t  you  ? A. 
No,  sir. 

Q.  What  were  you  going  to  do  ? A.  I turned  around  to 
him,  to  see  who  he  was  who  said  it. 

Q.  What  were  you  going  to  do  to  him  ? A.  Nothing,  sir. 

Q.  Then,  after  you  were  hurt,  you  were  taken  home,  and 
your  mother  found  out  you  were  working  at  a factory  ? 
A.  Yes,  sir. 

His  Lordship : Were  you  stooping  down  when  the  boy 
called  to  you,  or  had  you  raised  up  then  ? A.  Beg  pardon? 

His  Lordship  : Were  you  stooping  down,  going  under  the 
place  you  were  saying,  at  the  time  the  boy  called  to  you  “Where 
did  you  get  those  overalls,”  or  had  you  raised  up  ? Witness : 
I was  still  stooping  down,  and  I turned  around. 

Mr.  Shepley : Q.  Turned  around  without  standing  up  ? 
A.  Yes,  sir. 

Q.  And  when  did  you  stand  up  ? A.  When  I got  my  finger 
hurt. 

Q.  You  mean  after  you  got  your  finger  hurt  ? 

A.  Yes,  sir. 

Q.  You  are  quite  sure  you  had  not  stood  up  before  you  put 
your  hand  on  the  table  ? A.  Yes,  sir.” 

But  the  case  is  not  to  be  so  dealt  wfith  ; the  whole  of  the 
evidence,  that  for  the  defendants  as  well  as  the  plaintiff,  is  to  be 
looked  at,  and  upon  a fair  consideration  of  the  whole  case  the 
initial  question  must  be  answered  by  the  Court. 

The  whole  evidence  in  this  case  so  considered  shews  plainly 
that  the  plaintiff  by  his  deliberate  fraud  procured  the  defen- 
dants’ foreman  to  hire  him  ; and  that  going  out  of  his  way} 
without  reason  or  excuse,  and,  endeavouring  to  crawl  under  or 
partly  under  dangerous  machinery  in  motion,  was  injured.  Any 
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one  can,  of  course,  conjure  up  all  sorts  of  imaginary  or  possible  c- 

excuses,  but  the  plain  facts  remain,  that  the  boy  went  out  of  the  

way  to  his  work,  the  only  proper  way  to  it  and  the  way  in  McIntosh 
which  he  had  previously  gone,  and  attempted  to  pass  through  a Firstbrook 
working  space  then  so  completely  blocked  by  machinery  and  Box  Co’ 
materials  that  he  had  to  crawl  between  and  under  the  machine  Meredith,  J. 
in  question  and  the  materials  about  it,  and  did  so  knowing  of 
the  danger,  and  without  any  reason  or  excuse,  and  in  doing  so 
was  hurt  by  putting  his  hand  on  revolving  knives. 

The  respective  functions  of  the  Court  and  of  the  jury  in 
such  a case  as  this  are  well  defined  and  understood.  It  is  for 
the  Court  to  decide  whether  there  is  any  evidence  to  go  to  the 
jury,  and,  if  not,  to  dispose  of  the  case  without  their  inter- 
vention ; but,  if  there  be  such  evidence,  it  is  for  the  jury  to  find 
the  verdict  and  for  the  Court  to  direct  that  judgment  be  entered 
in  accordance  therewith.  These  respective  duties  ought  always 
to  be  adhered  to,  the  duty  of  the  one  should  never  be  shifted 
upon  or  usurped  by  the  other.  And  the  trial  Judge’s  ruling 
ought  to  stand  unless  the  appellate  Court  is  able  to  demonstrate 
error  in  it. 

The  ruling  in  this  case  is  attacked  in  argument  and  the 
plaintiff ’s  claim  supported  on  two  grounds : first,  that,  no 
matter  how  the  employment  of  the  plaintiff  was  induced,  and 
no  matter  what  the  cause  of  the  accident,  the  plaintiff  is,  under 
the  Act,  entitled  to  recover,  as  the  accident  would  not  have 
happened  if  there  had  been  no  breach  of  the  provisions  of  the 
Act ; that  is,  if  the  plaintiff  had  not  been  hired  by  the  defen- 
dants; and  second,  that  the  plaintiff’s  injury  was  caused  by 
negligence  for  which,  under  the  Workmen’s  Compensation  for 
Injuries  Act,  the  defendants  are  liable  ; but  it  was  admitted  that 
upon  the  evidence  the  plaintiff  had  no  case  on  the  ground  of 
the  absence  of  a guard  to  the  machinery  by  which  he  was 
injured. 

The  Act — sec.  3 — prohibits,  with  an  exception  which  has 
little,  if  any,  bearing  on  this  case,  the  employment  of  any 
person  under  14  years  of  age  in  any  factory;  and,  under  sec. 

39,  an  “ employer  ” guilty  of  a contravention  of  any  of  the 
provisions  of  the  Act  is,  if  no  other  penalty  for  the  particular 
offence  is  provided  in  the  Act,  liable  to  a fine  of  not  more  than 
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$50  and  costs,  and,  in  default  of  immediate  payment,  to  imprison- 
ment in  the  common  gaol  for  a period  not  exceeding  three 
months  ; whilst  under  sec.  38  the  parent  of  the  child  is  liable 
to  a like  penalty,  if  the  employment  was  with  the  consent, 
connivance,  or  wilful  default  of  such  parent ; and  under  secs. 
42  and  43  an  “ employer  ” charged  can  relieve  himself  by 
proving  that  he  has  used  due  diligence  “ to  enforce  the  execution 
of  the  Act  ” and  that  some  other  person  committed  the  offence 
without  his  knowledge,  consent,  or  connivance ; thus  applying 
in  a modified  form  the  doctrine  of  common  employment  to 
offences  against  the  enactment ; whilst  sec.  43  makes  the  agent, 
servant,  workman,  or  other  person  who  has  in  fact  committed 
the  offence  liable  to  the  same  penalty  as  if  employer. 

The  Act  neither  expressly  nor  impliedly  gives  any  civil  right 
of  action  such  as  this.  The  most  that  can  be  said  for  any  one 
thus  suing  under  its  provisions  is,  that  it  creates  a duty  on  the 
part  of  the  defendant  to  the  plaintiff,  the  breach  of  which  is,  just 
as  the  breach  of  any  common  law  duty  is,  an  act  for  which  an 
action  will  lie,  and  damages  are  recoverable,  if  such  breach  of 
duty  is  the  proximate  cause  of  injury  to  the  plaintiff ; an  action 
to  which,  of  course,  all  ordinary  defences  apply,  as,  for  instance, 
the  defence  of  contributory  negligence. 

The  contention  that  a breach  of  the  enactment  in  question 
makes  the  employer  an  insurer  of  the  child,  liable  for  any  and 
every  injury  the  child  may  sustain  and  which  could  not  have 
happened  or  would  not  have  happened  if  the  child  had  not  been 
employed,  no  matter  where  the  fault  lies  or  whether  there  be 
none  in  any  one,  is  obviously  fallacious  and  without  support 
from  any  source.  The  public  wrong  or  offence  and  the  private 
wrong,  if  there  be  one,  are  entirely  different  in  character  and 
effect ; the  former  is  complete  the  moment  the  child  is  employed 
in  the  factory,  and  the  offence  is  the  same  whether  the  employ- 
ment benefits  or  injures  the  child  ; the  same  although  instead 
of  injuring  the  child  the  employment  may  remove  him  or  her 
from  sickness,  sorrow,  and  sin  to  health,  happiness,  and  honour ; 
and  the  employer  may  be  prosecuted  by  any  one.  The  vast 
difference  in  the  nature  of  the  wrongs  is  always  to  be  borne  in 
mind,  the  mixing  the  one  with  the  other  is  accountable  for 
some  of  the  extraordinary  claims  made  in  this  civil  action. 


VIII.] 


ONTARIO  LAW  REPORTS. 


433 


It  is  said  that  the  prohibition  of  the  employment  of -persons 
under  14  years  of  age  is  solely  for  the  protection  of  children 
from  injury  by  dangerous  machinery.  I cannot  at  all  agree  in 
that.  The  prohibition  applies  to  every  factory  within  the 
provisions  of  the  enactment,  those  without  any  dangerous 
machinery,  and  indeed  those  without  any  machinery  at  all, 
as  well  as  those  with  dangerous  machinery ; places  where 
the  child  would  be  exposed  to  less  danger  than  if  at 
home  quite  as  much  as  where  exposed  to  greater  danger.  I 
would  have  thought  that  the  prohibition  is  mainly  at  least  in 
the  interests  of  the  state  and  for  the  better  physical,  mental, 
and  moral  growth  and  development  of  its  children,  and  in  com- 
plete accord  with  the  enactment  respecting  compulsory  school 
attendance,  which  requires  all  children  between  8 and  14  years 
of  age  to  attend  school  and  makes  parents,  guardians,  and  other 
persons  having  the  legal  charge  or  control  of  such  children, 
liable  to  penalties  for  neglect  or  refusal  to  cause  such  attendance  ; 
and  also  makes  the  employment  of  such  children  by  any  person 
during  school  hours  an  offence  punishable  by  fine. 

These  preliminary  observations  bring  me  to  the  first  ques- 
tion for  consideration  ; that  is,  whether  the  Act  gives  any  civil 
right  of  action  for  a breach  of  the  provision  in  question. 

It  is  not  at  all  the  same  question  as  that  answered  in  the 
case  of  Groves  v.  Lord  Wimborne,  [1898]  2 Q.B.  402.  There 
the  action  was  based  upon  a positive  requirement  of  the 
Imperial  Acts  that  all  dangerous  parts  of  the  machinery  should 
be  securely  fenced  or  of  such  a construction  as  to  be  equally 
safe  to  every  person  employed  in  the  factory,  the  Act  also  pro- 
viding for  a fine  of  the  occupier  of  the  factory  if  any  person 
was  killed  or  suffered  any  bodily  injury  in  consequence  of  the 
occupier  having  neglected  to  so  fence  such  machinery';  and  it 
was  said  that  the  Act  was  a public  one  in  favour  of  the  workers 
in  factories  and  workshops  to  compel  their  employers  to  do 
certain  things  for  their  protection  and  benefit. 

Here  the  enactment  is  of  a negative  character  passed  for  the 
total  prevention  of  employment  in  factories,  and,  as  I think, 
mainly,  if  not  entirely,  in  the  public  interest.  There  the  very 
purpose,  plain  upon  the  face  of  the  enactment,  was  to  protect 
just  such  persons  as  the  plaintiff  in  that  case  from  the  particular 
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injury  which  he  sustained  by  reason  directly  of  the  defendant’s 
neglect  of  his  statute-imposed  duty.  If  in  this  case  the  prohibi- 
tion is  in  the  interests  of  the  individual  at  all,  what  are  those 
interests,  protection  from  what,  moral,  mental,  or  physical 
injury  or  all  three  and  others  ? In  the  Imperial  Act  it  is  made 
very  plain  in  regard  to  dangerous  machinery  by  the  provisions 
regarding  the  equal  safety  of  the  person  employed  and  the  fine 
in  case  he  is  killed  or  injured. 

There  seems  to  me  to  be  much  to  be  said  against  the 
contention  that  the  sections  of  the  Act  in  question  give  a right 
of  civil  action  ; and  not  the  least  are  the  facts  which  I shall 
now  state  under  another  question’:  see  Stevens  v.  Jeacocke  (1848), 
11  Q.B.  731  ; Atkinson  v.  Newcastle  Waterworks  Co.  (1877), 
2 Ex.  D.  441  ; and  Cowley  v.  Newmarket  Local  Board,  [1892] 
A.C.  345. 

But  whether  it  does  or  not,  does  it  give  a right  of  action 
against  the  defendants,  who  are  an  incorporated  company  ? At 
first  sight  it  seems  difficult  to  see  how  it  can  well  have  been 
meant  to  comprehend  a corporation  ; there  would  be  some  diffi- 
culty in  applying  the  ultimate  penalty  provided  in  most  cases — 
three  months’  imprisonment ; that  would  have  little  terror  for 
the  legal  entity  without  human  body  or  soul ; a company  is 
nowhere  mentioned,  it  is  in  all  or  almost  all  cases  the  “ employer” 
upon  whom  the  duties  and  the  penalties  are  imposed.  And  who 
is  the  “ employer  ? ” Section  2 of  the  Act  answers  that — “ any 
person  who  in  his  own  behalf  or  as  manager,  superintendent, 
overseer  or  agent  for  any  person  has  charge  of  any  factory  and 
employs  persons  therein.”  It  is  not  the  owner  nor,  as  in  the 
Imperial  enactments,  the  occupier,  but  is  the  person  in  charge  of 
the  factory.  This  points  to  the  person  directly  in  control  and 
can  hardly  include  a body  corporate  which  cannot  act  except 
through  its  officers  and  servants.  The  prohibition  in  question 
is,  “ no  child  shall  be  employed.”  Employed  by  whom  ? By 
the  employer,  who  is  the  person  in  charge  of  the  factory.  In 
case  of  a company  usually  the  manager,  but  even  he  can,  under 
secs.  42  and  43,  relieve  himself  if  the  actual  employer  be  one  of 
the  officers  or  servants  under  him.  How  then  can  it  be  said 
that  the  Act  imposes  any  duty  criminal,  quasi-criminal,  or  civil 
upon  the  company  ? I am  not  satisfied  that  it  does,  and  for  all 
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these  reasons  am  of  opinion  that  no  cause  of  action  against  the 
defendants  was  shewn. 

But,  assuming  that  there  was  such  a duty,  I am  of  opinion 
that  the  nonsuit  was  right  : (1)  because  the  plaintiff  cannot  take 
advantage,  cannot  make  a profit,  of  his  own  fraud  ; and  (2) 
because  the  defendants’  breach  of  duty  was  not  the  proximate 
cause  of  the  plaintiff’s  injury. 

The  testimony  which  I have  read  shews  fully  and  clearly  the 
manner  in  which  the  plaintiff  procured  his  employment  in  the 
factory.  It  surely  cannot  be  that  having  by  deliberate  false- 
hood induced  the  defendants  to  hire  him  he  can  turn  around 
and  sue  them  because  they  hired  him.  It  is  not  a question  of 
making  an  infant  either  directly  or  indirectly  liable  upon  his 
contract,  though  a contract  of  hiring  and  service  might  be 
binding.  Infants  are  answerable  for  their  wrongs,  and  it  was  a 
wrong  quite  independent  of  any  contract  to  fraudulently  mislead 
the  defendants  to  do  an  unlawful  act  for  which  they  were  liable 
to  fine  and  imprisonment  in  default  of  immediate  payment ; a 
wrong  for  which  had  the  defendants  so  suffered  they  would 
have  had  an  action  against  the  plaintiff  for  compensation  for 
the  loss  they  had  sustained  through  his  tortious  act.  “ It  has 
been  established  by  various  decisions  in  the  Court  of  Chancery 
that  ‘ an  infant  cannot  take  advantage  of  his  own  fraud,’  that 
is,  he  may  be  compelled  to  specific  restitution,  where  that  is 
possible,  or  anything  he  has  obtained  by  deceit,  nor  can  he  hold 
other  persons  liable  for  acts  done  on  the  faith  of  his  false  state- 
ment, which  would  have  been  duly  done  if  the  statement 
had  been  true:”  Pollock  on  Torts,  6th  ed.,  pp.  55-6;  see  also 
Smith  on  Master  and  Servant,  4th  ed.,  pp.  133-4. 

But  it  is  suggested  that  perhaps  the  defendants  did  not 
believe  and  act  upon  the  plaintiff’s  falsehood  as  to  his  age.  It 
is  very  easy  to  make  suggestions  of  doubts  and  difficulties  in 
any  case,  but  they  are  valuable  only  if  founded  upon  the 
evidence.  Here  there  is  nothing  whatever  in  the  evidence  to 
support  them.  The  boy  sought  employment  and  upon  stating 
his  age  at  14  was  employed.  There  is  nothing  whatever  upon 
which  any  suspicion  of  bad  faith  on  the  defendants’  part  can  be 
fairly  based  ; no  sort  of  evidence  upon  which  their  inquiry  as 
to  the  boy’s  age  can  be  suspected  of  being  a mere  subterfuge — 
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as  it  was  in  one  of  the  Scottish  cases — for  evading  the  enact- 
ment. There  was  no  evidence  to  go  to  the  jury  upon  any  such 
question. 

Then  it  is  said  that  the  boy’s  actual  age  might  indicate  that 
he  was  untruthful  and  deceitful  in  saying  that  his  age  was  14. 
Again,  there  is  not  a tittle  of  evidence  of  that.  Such  evidence 
as  there  is  has  the  opposite  effect.  I have  already  read  that 
which  the  plaintiff  testified  as  to  his  appearance  and  now  read 
that  which  his  mother  said  in  her  testimony  upon  the  subject 
and  there  was  no  other  evidence  of  any  kind  as  to  it. 

“ A.  I do  not  think  they  should  hire  a child  without  a 
mother’s  consent  anyhow.  I have  a boy  and  I had  to  give  him 
an  order  to  get  him  in  some  years  ago,  and  he  was  past  14,  and 
I had  to  give  him  an  order  to  get  in. 

Q.  Perhaps  he  did  not  look  so  mature  ? A.  Yes,  they  are 
all  big.  They  are  all  right — he  is  well  kept. 

Q.  He  is  pretty  mature.  I am  told  the  accident  happened 
on  the  24th  April — would  that  be  about  right  ? A.  Towards 
the  end  of  April. 

Q.  End  of  April,  1903,  and  he  would  be  ten  years  old — and 
as  many  months  as  from  the  5th  January  to  the  time  of  the 
accident  ? A.  Yes,  sir.” 

To  the  statement  made  in  argument  that  the  boy  being 
under  11  years  of  age  it  must  have  been  apparent  that  he  \Vas 
stating  what  was  untrue  when  he  gave  his  age  at  14,  there  are 
several  answers.  In  the  first  place  evidence  is  not  to  be  given  in 
any  case  but  in  the  regular  manner  ; those  who  wish  to  make 
statements  of  fact  must  do  so  under  oath  and  submit  to  cross- 
examination  as  witnesses.  There  was  no  evidence  whatever  of 
this.  But  it  is  said  it  is  a matter  of  common  knowledge ; and 
that — if  evidence  is  to  be  irregularly  given — I testify  against. 
Ordinarily  there  is  very  considerable  difference  between  the 
same  boy  or  girl  at  10  or  11  and  at  14  years  of  age;  but  even 
that  is  not  always  so,  illness  or  other  causes  may  have  the 
opposite  effect ; whilst  as  to  different  children  of  different 
temperaments,  different  constitutions,  different  families,  different 
care  and  nurture,  the  younger  may  be  much  larger  and 
apparently  more  mature  than  the  older,  so  that  there  would  be 
no  difficulty  in  producing  a hundred  boys  and  girls,  one  half  of 


VIII.] 


ONTARIO  LAW  REPORTS. 


437 


the  younger  and  the  other  of  the  older  of  the  named  ages,  with 
the  certainty  that  even  this  Court,  if  called  upon  to  separate 
them  and  if  judging  from  appearance  merely,  would  in  every 
case  be  mistaken.  The  subject  was  one  for  evidence  at  the 
trial,  and  there  being  no  evidence  whatever  in  support  of  the 
suggestion  that  the  plaintiff’s  age  was  written  in  his  face  or  in 
his  general  appearance,  but  such  evidence  as  there  is  being  to 
the  contrary,  there  was  nothing  to  go  to  the  jury  in  this  respect. 
The  jury  are  to  give  their  verdict  upon  the  evidence  adduced 
before  them,  not  upon  the  statements  or  suggestions  of  counsel 
or  of  any  one  else.  If  this  boy’s  age  were  written  upon  him  so 
that  the  jury  might  read  it,  it  would  have  been  equally  plain  to 
the  trial  Judge,  who  nonsuited  for  want  of  evidence. 

Whether  the  defendants  acted  reasonably  or  unreasonably 
in  giving  credit  to  the  plaintiff’s  story,  is  surely  not  the  question 
in  a civil  action  in  which  the  defendants  are  seeking  nothing — 
are  but  defending  themselves.  It  surely  cannot  be  that  a 
plaintiff,  suing  to  recover  damages  for  a wrong  brought  about 
by  his  own  act,  can  say,  it  is  true  that  I deliberately  misled 
you  into  doing  that  which  I complain  of,  but  you  must  pay  me 
because  you  were  not  suspicious  enough  to  doubt  my  veracity 
and  clever  and  careful  enough  to  prove  that  I was  a liar.  Again 
let  me  call  to  mind  that  we  are  not  dealing  with  the  public 
wrong,  that  is  an  entirely  different  thing,  and  it  may  perhaps  be 
that  the  penalty  is  incurred  just  the  same  whether  there  is  or  is 
not  a guilty  knowledge  : see  Blenkinsop  v.  Ogden , [1898]  1 Q.B. 
783  ; and  Regina  v.  Prince , L.R.  2 C.C.R.  154. 

That  the  plaintiff’s  injury  was  caused  by  his  own  wrong 
seems  to  me  obvious  from  a mere  statement  of  the  undisputed 
facts.  He  was  employed  at  work  in  no  sense  dangerous  ; he 
was  provided  with  a perfectly  safe  way  to  and  from  that  work, 
and  he  well  knew  it,  and  up  to  the  time  of  his  injury  used  it. 
Can  there  be  any  sincerity  in  the  contention  that  when  he  was 
injured  he  was  going  by  another  proper  or  usual  way  to  his 
work?  The  whole  floor  space  was  filled  with  machinery  and 
materials ; he  had  to  climb  over  or  crawl  under  them  to  get 
beyond  these  obstructions,  even  an  imbecile  would  hardly  have 
taken  that  for  a way ; the  plaintiff  seems  to  have  been  as  in- 
telligent and  as  smart  as  boys  of  his  age  usually  are,  and  now- 
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a-days,  that  is  saying  a good  deal,  and  he  knew,  and  had  several 
times  gone  by,  the  right  way.  Such  cases  as  Robinson  v. 
Smith , 17  Times  L.R.  423,  do  not  help  the  plaintiff,  they  make 
against  his  claim ; in  that  case  the  boy  had,  to  the  knowledge 
of  his  master,  gone  before  in  the  dangerous  way,  and  there  was 
no  obstruction  in  it ; it  was  a way,  and  upon  the  evidence  of 
such  former  and  other  user,  and  such  knowledge,  it  might  reason- 
ably be  found  that  the  boy’s  use  of  it  was  with  his  master’s 
approval  or  consent.  It  was  but  another  instance  of  the 
principle  upon  which  the  plaintiff  succeeded  in  the  familiar 
case  of  Dublin,  etc.,  R.W.  Co.  v.  Slattery  (1878),  3 App.  Cas. 
1155;  and  that  which  is  so  fully  expounded  in  the  case  of 
Smith  v.  Hayes  (1898),  29  O.R.  283. 

Because  the  legislature  and  the  English  cases  have  gone  far 
and  run  well  in  a good  cause  is  no  excuse  for  the  Courts  of  this 
Province  attempting  to  outstrip  them ; we  cannot  rightly  under 
the  guise  of  adjudication  really  precede  the  properly  constituted 
law  makers  in  this  class  legislation.  Besides,  there  is  real 
danger  of  overdoing  it,  of  zeal  in  a good  cause  over-shadowing 
reason,  or  that  faculty  known  as  common  sense.  It  is  said  to 
be  but  a step  from  the  sublime  to  the  ridiculous ; are  we  to 
take  that  step  by  holding  that  no  child  can  be  employed  to 
labour  for  hire  unless  the  employer  first,  by  means  of  an 
expert  or  experts  or  of  a judicial  commission,  ascertain  whether 
he  or  she  is  truthful  in  his  or  her  statements  as  to  his  or  her 
age : and  having  done  that  to  provide  the  child — presumably 
until  21  years  of  age — with  a careful  nurse  to  lead  him  or  her 
to  and  from  his  or  her  work,  and  constantly  to  watch  over  him 
or  her  lest  he  or  she  may  get  in  mischief  and  make  the  em- 
ployer pay  for  it.  The  growing  tendencies  of  parents  to  shirk 
their  natural  and  lawful  duties  towards  their  offspring  and  to 
feel  aggrieved  if  their  mental,  moral,  and  physical  upbringing 
is  not  provided  for  by  the  state,  the  community,  the  religious, 
the  benevolent,  or  the  charitable,  is  not  commendable. 

It  is  against  the  interests  of  the  state  that  any  of  its  sub- 
jects should  be  maimed ; but  it  is  to  be  borne  in  mind  that  idle 
hands  are  more  likely  to  get  into  mischief  than  busy  ones ; that 
far  more  accidents  happen  to  those  who  are  allowed  to  run  at 
large,  “stealing  rides”  upon  railways  and  highways,  and  in  the 
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thousand  and  one  other  ways  known  to  all  idle  children  of 
running  into  danger,  than  those  who  are  employed  in  factories, 
even  where  there  is  dangerous  machinery : see  London  School 
Board  v.  Duggan  (1884),  13  Q.B.D.  176.  It  is  the  mental  and 
physical  growth  rather  than  the  freedom  from  accident  or 
disease  which  is  the  object  of  excluding  from  factories  and 
workshops  all  children  until  14  years  of  age. 

The  parent  of  the  plaintiff  was  also  a plaintiff  in  this  action, 
and  she  also  was  nonsuited  but  upon  different  grounds,  and 
there  is  no  motion  in  her  behalf ; I mention  the  fact  so  that 
it  may  appear  plainly  that  the  ruling  in  regard  to  her  claim  is 
not  before  us,  and  therefore  it  is  not  proper  to  express  an 
opinion  one  way  or  the  other  respecting  it. 

I would  affirm  the  ruling  of  the  learned  Judge  upon  the 
boy’s  claim  and  dismiss  this  motion. 
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Attorney -General  for  Ontario  y.  Toronto  Junction 
Recreation  Club. 


Company — Cancellation  of  Letters  Pa, tent — Action  by  Attorney -General — Order 
in  Council  pendente  Lite — Injunction — Crown — Extra-judicial  Opinion. 

An  action  having  been  brought  by  the  Attorney-General  against  an  incor- 
porated company  for  a declaration  that  they  were  carrying  on  an  illegal 
business  and  for  forfeiture  of  their  charter,  the  Attorney-General,  while  the 
action  was  pending,  summoned  the  defendants  before  him  to  shew  cause  why 
their  charter  should  not  be  revoked  by  order  in  council : — 

Held,  that,  whether  the  right  of  cancellation  of  letters  patent  of  incorporation 
be  now  only  statutory  (see  R.S.O.  1897,  ch.  191,  sec.  99),  and  merely  a 
power,  not  a duty,  or  whether  the  prerogative  right  still  subsists,  the  bring- 
ing of  an  action  does  not  clothe  the  Court  with  jurisdiction  to  restrain  the 
exercise  of  the  power. 

The  Court  has  no  jurisdiction,  at  the  suit  of  a subject,  to  restrain  the  Crown  or 
its  officers  acting  as  its  agents  or  servants  or  discharging  discretionary 
functions  committed  to  them  by  the  Sovereign. 

It  is  not  proper  for  a Judge  to  express  an  extra-judicial  opinion  as  to  the  mode 
in  which  the  discretion  of  the  Attorney-General  should  be  exercised. 


Motion  by  the  defendants  for  an  interlocutory  injunction 
restraining  the  plaintiff  from  recommending  to  the  Lieutenant- 
Governor  in  council  that  an  order  in  council  be  passed  cancelling 
the  charter  of  the  defendants,  and  from  doing  any  other  act  or 
thing  with  the  object  of  cancelling  the  said  charter  or  procuring 
the  same  to  be  cancelled  otherwise  than  by  order  of  the  Court 
in  this  action. 

The  action  was  brought  to  obtain  a declaration  that  the 
defendants,  an  incorporated  company,  were  conducting  an  illegal 
business  upon  their  premises  and  keeping  or  using  them  as  a 
common  betting  house,  contrary  to  the  Criminal  Code,  1892, 
and  amendments ; a declaration  that  such  business  was  carried 
on  by  the  officers,  members,  servants,  or  agents  of  the  defen- 
dants, contrary  to  the  Code,  and  that  the  defendants  permitted 
such  officers,  etc.,  to  do  this  and  use  their  premises  as  a common 
betting  house;  a declaration  that  the  defendants’  charter  should 
be  forfeited;  and  an  injunction  restraining  the  defendants  from 
continuing  their  unlawful  practices  or  otherwise  violating  the 
Code.  The  facts  are  stated  in  the  judgment. 
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The  motion  was  heard  by  Anglin,  J.,  in  the  Weekly  Court, 
on  the  7th  July,  1904. 

E.  F.  B.  Johnston , K.C.,  for  the  defendants. 

J.  R.  Cartwright,  K.C.,  and  H.  H.  Dewart,  K.C.,  for  the 
plaintiff. 

July  13.  Anglin,  J. : — The  defendants  are  a body  corporate 
by  letters  patent  issued  under  the  Ontario  Companies  Act,  R.S.O 
1897,  ch.  191. 

Section  4 of  that  statute  reads : “ The  incorporation  of 
every  company  hereafter  by  letters  patent  shall  be  governed  by 
this  Act,  and  all  the  provisions  of  this  Act  shall  apply  to  every 
such  company,  subject  to  the  provisions  of  any  general  Act 
applying  to  the  company.” 

Section  99  is  as  follows  : — “ The  charter  of  a company  incor- 
porated by  letters  patent,  may,  at  any  time,  be  declared  to  be 
forfeited,  and  may  be  revoked  and  made  void  by  an  order  of 
the  Lieutenant-Governor  in  Council,  on  sufficient  cause  being 
shewn  to  the  Lieutenant-Governor  in  Council  in  that  behalf.  . 

Since  this  action  has  been  at  issue  the  Attorney-General  has 
summoned  the  defendants  before  him  to  shew  cause  why  their 
charter  should  not  be  revoked.  It  is  to  prevent  the  exercise  of 
the  power  of  revocation  that  the  present  motion  is  made. 

Counsel  argued  at  some  length  that  the  Crown,  by  assenting 
to  a statute  expressly  providing  for  the  incorporation  of  com- 
panies by  letters  patent,  and  the  cancellation  of  such  letters 
patent,  waived  its  prerogative  right  to  grant  and  revoke  such 
letters.  I find  it  unnecessary  to  deal  with  this  question.  As- 
suming the  power  of  revocation  now  to  depend  upon  the  statute, 
it  may  well  be  that  its  provision,  in  form  conferring  or  reserving 
a right,  in  substance  and  in  reality  imposes  a duty  to  be  dis- 
charged in  all  proper  cases  for  the  public  well-being : Julius  v. 
Bishop  of  Oxford  (1880),  5 App.  Cas.  214.  While  a mere 
right  or  privilege  may  be  waived  or  suspended,  a duty  cannot 
be  thus  abandoned.  But,  whether  the  right  of  cancellation  of 
letters  patent  of  incorporation  be  now  only  statutory  and  merely 
a power,  not  a duty,  or  whether  the  prerogative  right  still  sub- 
sists, in  my  opinion  the  bringing  of  this  action  has  not  clothed 
the  Court  with  jurisdiction  to  restrain  its  exercise. 
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Counsel  argued  that  the  Crown,  seeking  the  aid  of  this 
Court,  adopting  remedies  assigned  to  its  subjects,  waives  rights 
and  privileges  peculiar  to  itself,  and  subjects  itself  to  such  orders 
and  mandates  as  the  Court  may,  under  like  circumstances,  issue 
against  a subject  litigant.  To  sustain  this  proposition,  upon 
the  authority  of  Regina  v.  Grant  (1896),  17  P.R.  165,  counsel 
stated  that  the  Crown,  for  the  purpose  of  any  action  which  it 
institutes,  submits  itself  to  all  the  ordinary  rules  of  practice 
and  procedure  of  the  Court  which  it  enters.  Not  conclusive 
upon  the  question  now  under  consideration,  which  is  not  one  of 
practice  or  procedure,  the  statement  is  subject  to  several  notable 
qualifications  and  exceptions. 

For  instance,  the  Crown,  though  it  has  the  same  right  of 
discovery  as  a subject,  may  not  be  ordered  itself  to  give  dis- 
covery : Attorney -General  v.  Newcastle-upon-Tyne  Corpora- 
tion, [1897]  2 Q.B.  384.  The  right  to  withhold  discovery  is  a 
prerogative  of  the  Crown  which  it  does  not  relinquish  by  insti- 
tuting litigation.  The  Crown,  suing  through  its  duly  constituted 
officers,  upon  obtaining  an  interlocutory  injunction,  may  not  be 
required  to  give  an  undertaking  as  to  damages  : Attorney- 
General  v.  Albany  Hotel  Co.,  [1896]  2 Ch.  696.  “ The  King’s 

Majesty  cannot  be  nonsuit,  because  in  judgment  of  law  he  is 
ever  present  in  Court Co.  Litt.  139  6.  Jure  coronae,  the  Sov- 
ereign is  entitled  to  be  actor  in  any  litigation  affecting  his 
rights:  Attorney -General  v.  Barker  (1872),  L.R.  7 Ex.  177. 
The  Crown,  as  a prerogative  right,  is  exempt  from  payment  of 
costs.  As  a plaintiff,  therefore,  the  Crown  by  no  means  puts 
itself  in  all  respects  in  the  plight  of  a subject-litigant. 

If  seeking  the  opinion  of  the  Court  upon  any  matters 
relating  to  the  exercise  of  prerogative  rights  or  executive  func- 
tions, involves  the  suspension,  even  temporary,  of  such  rights  or 
functions,  very  grave  consequences  may  ensue.  Thus,  should 
the  Attorney-General  bring  action  for  a declaratory  judgment 
upon  a question  whether,  under  certain  circumstances,  the  life 
of  the  Legislature  had  expired  by  effluxion  of  time,  pending  the 
determination  of  such  action  by  a judgment  pronounced  in  due 
course,  it  might  be  argued  that  the  prerogative  right  of  the 
Lieutenant-Governor  to  summon  or  to  dissolve  the  legislative 
body  would  be  in  abeyance  and  could  not  be  employed,  what- 
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ever  urgency  might  arise  for  its  exercise.  Again,  should  the 
Attorney-General  for  Canada  institute  legal  proceedings  against 
the  Attorney-General  for  Ontario  to  obtain  a decision  of  the 
Court  as  to  whether,  in  regard  to  certain  offences,  the  preroga- 
tive right  of  pardon  is  vested  in  the  Governor-General  or  in  the 
Lieutenant-Governor,  it  would  follow  that  pendente  Lite  His 
Excellency’s  pardoning  power  in  regard  to  such  offences  would 
be  suspended.  I cannot  assent  to  this  proposition. 

The  Lieutenant-Governor  in  council  may,  upon  many 
grounds  other  than  those  set  forth  in  the  statement  of  claim 
in  this  action,  and  constituting  sufficient  cause,  deem  it  expe- 
dient to  revoke  the  charter  of  the  defendants.  Circumstances 
may  at  any  moment  arise  which  will  render  it  the  sworn  duty 
of  the  Attorney-General,  as  one  of  His  Honour’s  advisers,  to 
counsel  and  promote  such  an  action.  By  asking  this  Court  to 
declare  certain  stated  facts  to  be  a sufficient  cause  for  revoking 
such  a charter,  the  Minister  cannot  divest  himself  of  the  duty 
and  responsibility  undertaken  by  his  oath  of  office,  to  advise 
that  executive  action  to  be  taken  in  the  interests  of  the  Crown, 
“ which  are  now  about  equivalent  to  those  of  the  public,”  upon 
other  facts,  or  even  upon  the  same  facts,  if  the  urgency  of  the 
case  which  they  establish  for  cancellation  of  the  defendants’ 
charter  should,  pending  this  litigation,  make  itself  apparent. 
It  may  well  be  that  when  the  Attorney-General  began  this 
action,  his  view  was  that  public  interests  would  not  suffer  by 
the  delay  involved  in  its  due  prosecution.  He  may  now  have 
good  reason  to  believe  otherwise.  Counsel  may  have  advised 
that  this  Court  may  see  fit  to  decline  to  grant  a merely  declara- 
tory judgment.  Whatever  the  reasons  for  which,  in  the  exer- 
cise of  his  discretion  and  the  discharge  of  his  duty,  the 
Attorney-General  may  deem  it  right  to  advise  executive  action, 
I cannot  find  any  ground  for  holding  that  he  can  be  restrained 
from  tendering  such  counsel,  or  from  assisting  in  the  necessary 
steps  to  give  it  effect. 

Mr.  Johnston  concedes  that,  if  this  action  were  discontinued 
by  leave  of  the  Court  (Rule  430),  or  even  if  it  had  been  tried 
and  the  Court  had,  by  its  judgment,  declared  the  facts  sub- 
mitted not  to  be  a sufficient  cause  for  revocation,  the  Lieu- 
tenant-Governor in  council  might  immediately  proceed  to  annul 
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the  defendants’  charter.  If,  having,  as  a suitor,  obtained  the 
opinion  of  the  Court,  the  Crown  is  not  obliged  to  abide  by  the 
decision  which  it  has  so  invited,  it  is  difficult  to  understand  why 
it  should  be  bound  to  await  the  actual  pronouncement  of  a 
judgment,  which  it  may  disregard  when  given. 

These  are  some  reasons  why,  if  I at  all  doubted  the  lack  of 
jurisdiction  to  grant  the  order  asked,  I should  hesitate  to  hold 
the  Crown’s  rights,  statutory  or  prerogative,  to  be  in  abeyance 
pending  this  action. 

That  the  Court  has  not  jurisdiction,  at  the  suit  of  a sub- 
ject, to  command,  or  to  restrain,  the  Crown  or  its  officers 
acting  as  its  agents  or  servants,  or  discharging  discretionary 
functions  committed  to  them  by  the  Sovereign,  is  established  by 
many  authorities,  of  which,  as  one  of  the  most  recent,  I may 
refer  to  The  Queen  v.  Secretary  of  State  for  War,  [1891]  2 Q.B. 
326,  334,  338.  For  the  exercise  of  the  powers  or  the  discharge 
of  the  obligations  with  which  the  Court  is  here  asked  to  inter- 
fere,  the  Attorney-General  is  answerable  and  responsible  to  the 
Crown  alone.  He  owes  no  duty  to  the  defendants. 

No  precedent  has  been  cited  for  the  granting  of  such  an 
injunction  on  the  application  of  a subject-defendant,  though 
many  suits  affecting  rights  of  the  Crown  have  been  maintained 
by  Attorneys-General  in  England  and  her  colonies.  Such 
actions  are  in  fact  the  suits  of  His  Majesty,  instituted  by  his 
law  officer,  the  Attorney-General,  and  it  is  not  therefore  sur- 
prising that  the  research  of  the  learned  counsel  for  the  defen- 
dants has  unearthed  no  instance  of  any  such  anomalous  order 
as  that  which  he  now  asks,  by  which  His  Majesty,  through  the 
instrumentality  of  this  Court,  would  restrain  himself  in  the 
exercise  of  functions  of  his  executive  government.  Cock  burn, 
C.J.,  says  : “ This  Court  cannot  claim  even  in  appearance  to 
have  any  power  to  command  the  Grown ; the  thing  is  out  of 
the  question  : ” The  Queen  v.  Lords  Commissioners  of  The 
Treasury  (1872),  L.R.  7 Q.B.  387,  394. 

Upon  argument  before  me  counsel  for  the  defendants  sug- 
gested that,  though  the  order  asked  should  be  refused,  an 
expression  of  opinion  that  the  Attorney-General  should,  pending 
this  action,  refrain  from  pursuing  the  course  to  which  the  defen- 
dants have  taken  exception,  would  be  respected  by  him.  While 
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I have  no  doubt  that  the  Attorney-General  would  pay  due 
regard  to  any  proper  expression  of  judicial  opinion,  I must 
decline  to  assume  the  role  of  adviser  upon  the  propriety  or 
impropriety  of  any  course  which  he  sees  fit  to  take  in  such 
matters.  Any  expression  of  my  opinion,  beyond  what  is  proper 
and  necessary  for  the  disposition  of  the  motion  before  me, 
would  be  extra-judicial,  and  probably  impertinent  as  well.  It 
is  no  part  of  the  function  of  a Court  of  law,  at  the  request  of 
a party  in  the  position  of  the  defendants,  to  express  “ some 
sort  of  pious  opinion  as  to  the  mode  in  which  the  discretion  of 
the  Attorney-General,  and  the  Attorney-General  alone,  should 
be  exercised,  in  a case  in  which  he  thinks  it  is  his  duty  to  inter- 
vene : ” per  Lord  Halsbury  in  London  County  Council  v. 
Attorney -General,  [1902]  A.C.  165,  at  p.  168.  • 

Being  clearly  of  opinion  that  this  Court  has  no  jurisdiction 
to  entertain  it,  I must  dismiss  the  motion  made  on  behalf  of  the 
defendants.  I think  the  Attorney-General  entitled  to  his  costs, 
if  he  claims  them  : Daniell’s  Ch.  Pr.,  7th  ed.,  p.  60. 


Anglin,  J. 
1904 

Attorney- 
Gen  ERAii 
for  Ontario 
v. 

Toronto 

Junction 

Recreation 

Club. 


E.  B.  B. 


446 


ONTARIO  LAW  REPORTS, 


[VOL. 


C.  A. 
1904 

Sept.  19. 


[IN  THE  COURT  OF  APPEAL.] 


McGillivray  v.  Township  of  Lochiel. 

Water  and  Watercourses — Drains — Increasing  Flow  of  Natural  Stream - - Ditches 
and  Watercourses  Act — Outlet — Engineers  Award — Parties  — Joint  Tort 
Feasors — Damages — Injunction. 

The  owner  of  land  on  the  banks  of  a natural  stream  has  no  legal  ground  of 
complaint  if  riparian  owners  above  him  reasonably  use  the  stream  as  an 
outlet  for  drains  made  by  them  in  the  agricultural  use  of  their  lands 
although  the  result  is  to  increase  the  amount  of  water  in  the  stream  and  to 
flood  part  of  his  land.  But  this  principle  does  not  apply  to  persons  not 
riparian  owners  who  by  proceedings  under  the  Ditches  and  Watercourses 
Act  obtain  an  outlet  to  the  stream,  and  they  are  liable  to  the  person  injured 
by  the  increased  amount  of  water. 

A proper  outlet  unfier  the  Ditches  and  Watercourses  Act  is  one  which  enables 
the  water  to  be  discharged  without  injuriously  affecting  the  lands  of  another, 
and  if  the  outlet  chosen  by  the  engineer  is  not  in  fact  a proper  outlet  his 
award  is  no  protection  to  the  persons  acting  under  it  as  against  a person 
not  a party  to  it. 

An  action  to  recover  damages  for  flooding  his  land  was  brought  by  a riparian 
owner  against  a number  of  persons  who  were  respectively  parties  to  the 
construction  of  several  drains  under  the  Ditches  and  Watercourses  Act,  the 
allegation  being  that  by  means  of  the  drains  the  flow  of  water  had  been 
unlawfully  increased  to  the  plaintiff’s  injury.  Evidence  was  given  as  to  the 
quantum  of  the  plaintiff’s  damage,  and  judgment  ■was  given  against  all  the 
defendants  for  the  whole  amount : — 

Held,  that  while  the  defendants  who  were  parties  respectively  to  the  construc- 
tion of  each  drain  were  jointty  liable  for  any  damage  attributable  to  that 
drain,  the  different  sets  of  defendants  were  not  joint  tort  feasors  and  had 
been  improperly  joined  as  defendants  ; that  a joint  assessment  of  damages 
was  improper  ; and  that,  there  being  no  evidence  of  the  proportion  of  damage 
attributable  to  each  set  of  defendants,  only  nominal  damages  and  an  injunc- 
tion could  be  awarded. 

Judgment  of  the  Drainage  Referee  varied. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
the  Drainage  Referee  in  favour  of  the  plaintiff,  upon  a reference 
to  him  of  the  matters  in  dispute  between  the  parties. 

The  writ  was  issued  in  the  High  Court  of  Justice  against 
some  seventy  defendants,  including  the  corporation  of  the  town- 
ship of  Lochiel. 

The  statement  of  claim  set  forth  that  the  plaintiff  was  the 
owner  of  certain  lands  in  the  township  of  Lochiel,  namely,  the 
west  half  of  lot  fifteen  and  the  east  half  of  lot  sixteen,  in  the 
fifth  concession ; and  that  the  defendants,  other  than  the 
corporation  of  the  township  of  Lochiel,  were  the  owners  of 
certain  other  lands  in  the  said  township,  from  which  they  had, 
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by  means  of  certain  drains,  some  of  which  had  been  under  the 
provisions  of  the  Ditches  and  Watercourses  Act,  and  the 
defendants,  the  corporation  of  the  township  of  Lochiel,  by 
certain  ditches  along  the  highway,  unlawfully  caused  surface 
water  to  flow  upon  his  said  lands  and  he  claimed  damages  and 
an  injunction. 

The  defendants  pleaded  separately  denying  the  joint  cause 
of  action,  denying  also  the  injury,  alleging  that  if  the  land  had 
been  injured  it  was  from  natural  causes  and  not  from  acts  of 
theirs,  and  setting  up  the  engineer’s  awards  in  the  case  of  the 
defendants  who  were  parties  to  such  awards,  as  an  answer,  and 
other  defences  upon  which  nothing  turned. 

The  action  was  referred  to  the  Drainage  Referee  under  an 
order  made  by  the  local  Judge  in  Chambers  on  the  17th  of 
September,  1901,  and  the  learned  Referee  made  his  report  on 
the  29th  of  April,  1903,  whereby  he  found  that  no  evidence  had 
been  advanced  against  the  defendants  the  individual  owners 
who  had  constructed  ditches  on  their  own  lands  for  the  purpose 
of  draining  their  own  farms,  and  he  dismissed  the  action  as 
against  these  defendants  with  costs  to  them,  which  he  fixed  at 
$100:  (2)  that  the  defendants,  who  were  parties  to  award  drain 
No.  4 which  had  not  been  constructed,  but  was  abandoned,  were 
also  entitled  to  be  dismissed  from  the  action  and  he  fixed  their 
costs  at  $50:  (3)  that  the  other  award  drains  did  cause  water  to 
overflow  the  plaintiff’s  lands  injuriously,  and  that  the  defendants 
parties  to  such  award  drains,  namely,  Nos.  1,  2,  3 and  5,  were 
responsible  for  the  damages  caused  thereby  because  such  drains 
had  not  been  carried  to  a sufficient  outlet,  and  he  assessed  as  one 
sum  against  all  these  defendants  the  sum  of  $500,  which  he 
ordered  them  to  pay  as  such  damages,  and  he  awarded  an 
injunction  to  issue  restraining  these  last  named  defendants  as 
claimed  by  the  plaintiff  from  using  these  award  drains,  unless 
these  defendants  should  within  nine  months  provide  a sufficient 
outlet  for  the  waters  sent  down  by  the  said  award  drains,  and 
he  allowed  to  the  plaintiff  his  costs. 

All  the  defendants  except  one  appealed,  the  defendants  who 
were  dismissed  from  the  action  on  the  question  of  costs  and  the 
others  generally. 
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The  appeal  was  argued  before  Moss,  C.J.O.,  Osler,  Mac- 
lennan,  Garrow,  and  Maolaren,  JJ.A.,  on  the  24th,  25th  and 
26th  of  February,  1904. 

Mathew  Wilson,  K.C.,  E.  H.  Tiffany,  and  J.  T.  Costello,  for  the 
appellants.  There  was  no  power  to  make  the  order  of  reference 
and  the  proceedings  are  void.  If  there  was  power  the  result 
arrived  at  is  wrong.  The  defendants  who  succeeded  should  have 
been  allowed  their  costs  and  the  judgment  should  be  reversed 
as  against  those  who  have  been  held  liable.  The  drains  in 
question  were  constructed  in  accordance  with  the  award  of  an 
engineer  after  proceedings  regularly  taken,  and  this  being  so 
there  is  no  ground  of  complaint  against  the  persons  using  them. 
At  any  rate  there  is  no  joint  liability.  Each  defendant  is  liable 
at  most  only  for  the  result  of  his  own  acts  and  the  judgment  in 
so  far  as  it  makes  each  defendant  liable  for  the  whole  loss  cannot 
stand.  Upon  the  evidence  it  is  clear  that  the  increased  flow  of 
water  complained  of  was  caused  by  the  use  of  the  land  for 
agricultural  purposes  and  for  this  there  is  no  right  of  action. 

. James  Leitch,  K.C.,  for  the  respondent.  There  has  been 
much  more  than  a mere  cleaning  out  of  the  streams  and  ditches 
in  the  course  of  husbandry ; there  has  been  an  enlargement  of 
them  and  an  increase  in  the  natural  flow  and  for  this  liability 
arises.  The  awards  afford  no  protection.  The  engineer  was 
put  in  motion  by  and  was  merely  the  instrument  of  the  property 
owners,  and  for  what  he  did  they  are  responsible.  Besides  the 
provisions  of  the  Act  have  not  been  observed.  A sufficient 
outlet  must  be  provided  for  ditches  made  under  its  provisions 
and  here  the  outlet  is  not  sufficient.  The  joint  assessment  of 
damages  is  right.  Each  of  the  defendants  is  a wrong-doer 
whose  acts  contribute  to  the  general  loss  and  for  the  whole  loss 
each  is  liable.  The  disposition  of  the  costs  is  also  right.  The 
defendants  were  not  entitled  to  sever  in  their  defences  and  cause 
unnecessary  expense.  At  the  least  the  plaintiff  is  entitled  to 
an  injunction. 


September  19.  The  judgment  of  the  Court  was  delivered 
by  Garrow,  J.A.  (after  stating  the  facts): — An  objection  was 
urged  before  us  that  there  was  no  power  unless  by  consent  to 
refer  the  action  to  the  Drainage  Referee,  but  this  objection  cannot 
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now  be  given  effect  to.  The  order  does  not  upon  its  face  express 
that  it  was  made  by  consent,  and  must  therefore  be  assumed  to 
have  been  made  by  the  learned  local  Judge  in  the  exercise  of  his 
judicial  discretion.  And  if  such  discretion  was  improperly 
exercised  the  defendants  should  have  appealed  against  the  order. 

Spring  Creek  is  a natural  water  course  rising  in  the  neigh- 
bourhood of  the  boundary  line  between  the  townships  of  Kenyon 
and  Lochiel,  flowing  easterly  for  a distance  of  several  miles 
until  it  reaches  the  lands  of  the  plaintiff  where  it  turns  north- 
erly, and,  after  a further  course  of  about  two  miles,  empties  into 
the  De  Grasse  river.  Upon  the  lands  of  the  plaintiff  the  banks 
of  the  stream  are  low  and  the  current  very  slight,  but  up  stream 
from  him  there  are  well  defined  banks  and  a considerable  fall. 
There  are  obstructions  in  the  channel  on  the  plaintiffs  lands, 
and  also  on  the  next  lot  below  him,  which  impede  the  flow,  but 
if  these  obstructions  were  removed  down  to  what  are  called  the 
“falls,”  ample  outlet  could  be  obtained  to  the  great  advantage 
apparently  not  only  of  the  plaintiff  but  of  all  the  others  who 
use  Spring  Creek  as  the  outlet  for  their  surface  drainage. 

As  it  is,  the  plaintiff’s  lands  are  severely  flooded  in  time  of 
freshet,  and  probably  would  be  to  some  extent  flooded  even  with 
the  best  outlet  because  of  their  low  situation  and  of  the  shallow 
banks  of  the  channel  there. 

To  the  extent  that  the  injury  to  his  land  proceeds  from 
natural  causes  he  has  of  course  no  cause  of  complaint. 

Nor  is  it  the  proper  subject  of  complaint  by  him  that  the 
individual  riparian  proprietors  above  him  have  made  what 
appears  to  be  only  a reasonable  use  of  the  stream  as  it  flows 
past  their  lands  as  an  outlet  for  their  drains  constructed  on  their 
own  lands  to  drain  them  for  agricultural  purposes. 

In  the  case  of  Miller  v.  Laubach  (1864),  47  Pa.  St.  154,  the 
law  is  in  my  opinion  well  stated  as  follows : “No  doubt  the 

owner  of  lands  through  which  a stream  flows  may  increase  the 
volume  of  water  by  draining  into  it  without  any  liability  to 
damages  to  a lower  owner.  He  must  abide  the  contingency  of 
increase  or  diminution  of  the  flow  in  the  channel  of  the  stream 
because  the  upper  owner  has  the  right  to  all  the  advantages  of 
drainage  or  irrigation  reasonably  used  which  the  stream  may 
give  him.” 

29— VOL.  VIII.  O.L.R. 
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To  the  same  effect  is  the  recent  decision  by  this  Court  in 
Re  Elma  and  Wallace  (1903),  2 O.W.R.  198.  And  what  is  a 
“reasonable  use”  is  defined  in  McCormick  v.  Horan  (1880),  81 
N.Y.  86,  as  a use  up  to  the  capacity  of  the  banks  of  the  stream. 
See  also  Gould  on  Waters,  3rd  ed.  (1900),  sec.  274;  Young  v. 
Tucker  (1899),  26  A.R.  162. 

But  this  right  of  individual  riparian  proprietors  to  drain 
directly  through  their  lands  into  the  stream  is  not  at  all  the 
same  thing  as  the  right,  if  any,  which  accrues  to  two  or  more 
persons  not  riparian  proprietors  seeking  drainage  outlet  under 
the  provisions  of  the  Ditches  and  Watercourses  Act.  Such  latter 
right  is  purely  statutory,  and  has  in  no  way  interfered  with  or 
curtailed  the  common  lawT  right  of  a riparian  proprietor  to  have 
the  stream  flow  through  his  land  in  its  accustomed  volume 
without  sensible  diminution  or  increase,  except,  as  before  pointed 
out,  by  the  drainage  into  the  stream  directly  from  the  lands  of 
the  upper  riparian  proprietor.  No  one  not  a riparian  proprietor 
has  such  a right,  nor  can  the  upper  riparian  proprietor  himself 
confer  such  a right  upon  one  whose  lands  do  not  touch  the 
stream,  to  the  prejudice  of  a riparian  proprietor  down  stream. 
The  right  of  persons  not  in  the  position  of  riparian  proprietors, 
and  who  proceed  for  relief  under  the  Ditches  and  Watercourses 
Act  is  to  have  the  ditch  or  drain  carried  to  a proper  outlet,  and 
a proper  outlet  is  one  which,  as  defined  in  the  statute,  enables 
the  water  to  be  discharged  without  injuriously  affecting  the 
lands  of  another.  The  lands  of  a riparian  proprietor  below  the 
outlet  are  under  no  such  servitude  in  respect  of  the  waters  thus 
cast  into  the  stream  as  they  are  subject  to  in  respect  of  the 
reasonable  use  of  the  stream  for  drainage  purposes  by  an  upper 
riparian  proprietor.  If  his  lands  are  overflowed  by  waters 
coming  from  the  drain  the  outlet  is  not  a proper  one  and  he  is 
not  compelled  to  submit  to  it. 

Of  course  a running  stream  with  sufficient  banks  to  contain 
the  water  would  usually  be  a sufficient  outlet.  But  the  question 
is  one  of  fact.  For  instance  a stream  already  fully  occupied 
in  carrying  the  water  properly  belonging  to  it  would  not  be  a 
proper  outlet  for  foreign  water  brought  to  it  by  a ditch 
constructed  under  the  Act,  if  the  inevitable  result  would  be  to 
cause  the  water  to  overflow  upon  the  lands  of  the  owners  down 
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stream.  And  that  appears  to  be  the  situation  in  the  present 
case.  The  plaintiff  asserts  that  the  learned  Referee  has  found 
upon  apparently  sufficient  evidence  that  the  effect  of  these 
award  drains  as  they  are  called,  and  particularly  of  Nos.  1 and 
2,  is  to  increase  the  overflow  upon  the  plaintiff’s  lands  and  he 
therefore  reached  the  conclusion  that  the  outlets  were  insufficient. 

I agree  with  his  conclusion  as  to  these  award  drains  Nos.  1 
and  2.  These  carry  a considerable  body  of  foreign  water  into 
the  stream  immediately  above  the  plaintiff’s  lands,  where  the 
stream  has  already  lost  its  current  and  has  almost  become  a 
lagoon,  and  must  very  considerably  increase  the  flooding  of  the 
plaintiff’s  lands. 

But  I am  unable  to  agree  that  the  same  result  should  follow 
in  the  case  of  drain  No.  3,  which  is  a very  small  affair,  too 
small  to  sensibly  affect  the  stream,  and  moreover  is  apparently 
entitled  to  stand  upon  the  footing  of  a drain  by  a riparian 
proprietor  directly  into  the  stream;  nor  in  the  case  of  drain  No. 
5 which  apparently  begins  and  ends  in  a branch  of  the  stream 
some  miles  above  the  plaintiff’s  lands,  and  which  does  not  there- 
fore bring  in  to  it  foreign  water.  There  is  nothing  to  prevent 
a riparian  proprietor  from  straightening,  cleaning  out,  deepening 
or  widening  the  stream  itself  as  it  passes  through  his  own  land, 
provided  he  discharges  it  as  it  leaves  his  land  in  its  usual 
channel,  which  is  all  that  was  apparently  done  in  the  case  of 
drain  No.  5.  And  what  one  riparian  proprietor  may  do,  several 
in  combination  may  do  with  or  without  an  award. 

And  this  brings  me  to  the  important  question  so  much  urged 
upon  us  by  counsel  for  the  defendants,  that  whether  the  outlets 
are  or  are  not  sufficient  they  are  the  outlets  provided  in  his  awards 
by  the  township  engineer,  and  are  binding  upon  the  plaintiff 
although  no  party  to  them,  as  well  as  upon  the  defendants  who 
were  parties.  This  point  has  apparently  not  been  before  passed 
upon  in  any  reported  case  where  the  question  was  as  between 
the  rights  of  a third  party  in  conflict  with  those  claimed  by  the 
parties  to  the  award,  although  in  In  re  McLellan  and  Chingua- 
cousy  (1900),  27  A.R.  355,  the  effect  of  an  award  as  between  the 
parties  themselves  was  considered,  and  it  was  held  to  limit  these 
rights  to  those  obtainable  by  a reconsideration  of  the  award 
under  the  provisions  of  the  statute. 
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But  in  my  opinion  a third  party,  that  is  a person  not  a 
party  or  privy  to  the  award,  cannot  he  affected  by  it.  It  would, 
I think,  be  contrary  to  every  settled  principle  if  he  could.  He 
receives  no  notice  of  the  proceedings.  He  may  be  a non- 
resident, and  yet  it  is  said  his  property  may  be,  behind  his  back, 
injuriously  affected,  and,  in  fact,  confiscated  without  remedy, 
except  such,  if  any,  as  he  may  be  able  to  obtain  under  the  Act. 
Nothing  in  the  Act  requires  such  an  extraordinary  effect  to  be 
given  to  the  award. 

The  statute  in  force  when  these  drains  were  constructed  was 


R.S.O.  1887,  ch.  220. 

The  engineer  is  an  officer  of  the  corporation:  sec.  2.  But  he 
need  not  be  a qualified  engineer  as  any  one  may  be  appointed. 
He  has  no  power  to  initiate  proceedings  under  the  Act.  The 
persons  who  may  set  him  in  motion  are  those  mentioned  in  sec. 
4,  namely,  the  owners  of  lands  whether  immediately  adjoining 
or  not  which  would  be  benefited  by  making  a ditch  or  drain, 
etc.,  to  enable  the  owners  or  occupiers  thereof  the  better  to 
cultivate  or  use  the  same,  and  such  owners  are  thereby  charged 
with  the  duty  to  open,  make  and  maintain  a just  proportion  of 
such  ditch  or  drain  according  to  their  several  interests  in  the 
same,  and  it  is  only  in  case  of  dispute  among  themselves  that 
the  engineer  is  to  be  called  in:  sec.  5.  If  there  is  no  dispute 
the  owners  interested  may  do  all  that  the  engineer  has  power  to 
direct.  His  interference  confers  no  extended  jurisdiction  but  is 
really  confined  to  adjusting  the  disputed  points  which  arise  in 
the  performance  of  the  statutory  duty  imposed  upon  the 
owners  by  sec.  4.  There  is  nothing  to  prevent  all  parties 
interested  agreeing  to  call  in  some  other  engineer  to  settle  their 
differences  instead  of  the  township  engineer.  Such  other  person 
would  not  of  course  possess  the  statutory  powers  of  the  town- 
ship engineer,  but  a ditch  constructed  in  that  way  would,  when 
completed,  be  a ditch  undeT  sec.  4,  exactly  in  the  same  way  and 
to  the  same  extent  as  if  it  had  been  made  under  an  award  of 
the  township  engineer.  The  award  itself  in  fact  confers  no 
authority  and  imposes  no  duty  except  in  the  mere  matter  of  the 
details  of  performing  the  statutory  duty  already  prescribed  and 
imposed  upon  all  owners  by  sec.  4. 

The  statute  requires  the  water  to  be  taken  to  a sufficient 
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outlet  so  that  no  person’s  land  shall  be  flooded  or  overflowed. 
The  duty  to  provide  such  an  outlet  is  the  same  whether  the 
engineer  is  called  in  or  not.  Pie  has  no  power  to  finally  deter- 
mine what  is  or  what  is  not  a proper  outlet,  not  even  as  against 
a resisting  party  to  his  proceedings,  who  could  certainly  before 
the  work  proceeds  bring  that  question  into  Court  for  adjudica- 
tion notwithstanding  the  award.  The  question  of  proper  outlet 
is  really  in  the  nature  of  a condition  precedent  to  the  authority 
of  the  engineer  in  the  premises.  If  it  does  not  exist  the  proposed 
drain  can  not  be  made  and  he  has  no  jurisdiction,  and  an 
injunction  might  be  obtained  to  restrain  all  proceedings  under 
the  award. 

Of  course  it  is  important  for  these  parties  to  obtain 
good  and  sufficient  drainage  and  the  law  has,  I think,  made 
provisions  which  if  adopted  would  have  secured  that  end  and 
have  obviated  the  present  situation.  The  Ditches  and  Water- 
courses Act  was  not  intended  for  such  a case  as  the  present  but 
for  the  simpler  case  of  a comparatively  short  and  inexpensive 
ditch  to  reach  an  undoubted  outlet.  The  proper  remedy  in  the 
present  case  would,  I think,  be  found  in  the  provisions  of  the 
Municipal  Act  under  which  the  whole  stream  could  be  so 
deepened  and  enlarged  as  to  afford  ample  drainage  facilities  for 
all  the  neighbouring  lands  including  those  of  the  plaintiff,  at  an 
expense  which  while  no  doubt  considerable  would  still  be  far 
below  its  great  advantage  to  all  concerned.  And  to  that 
remedy  the  plaintiff,  we  were  informed,  has  repeatedly  invited 
the  defendants,  but  so  far  without  success.  That  being  so  I 
have  the  less  compunction  in  supporting  the  learned  Referee’s 
conclusion  that  the  defendants  who  were  parties  to  drains  Nos. 
1 and  2 must  be  restrained  from  continuing  to  use  the  award 
ditches  in  question. 

As  to  the  damages  : The  learned  Referee  has  treated  the 
wrong  complained  of  as  a joint  tort,  and  has  awarded  a lump 
sum  of  $500  against  all  the  defendants.  But  the  cause  of 
action  was  not,  in  my  opinion,  joint,  but  several,  and  each  party 
is  liable  not  for  what  his  neighbour  did  but  for  what  he  did 
himself.  In  fact,  strictly  speaking,  there  was  no  right  to  join 
the  defendants  at  all  in  one  action  for  damages.  Hinds  v. 
Barrie  (1903),  6 O.L.R.  656 ; although  such  a joinder  may  be 
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permissible  where  an  induction  only  is  sought  to  restrain  a 
nuisance  contributed  to  by  all  the  defendants. 

And  even  in  an  action  for  damages  the  parties  to  each  of 
the  awards  might  have  been  joined  in  one  action  because  their 
act  in  creating  the  ditch  was  joint.  But  it  is  obvious  that 
there  is  no  joint  connection  between  the  several  sets  of  defen- 
dants as  among  themselves,  and  they  should  not  have  been 
jointly  sued  if  damages  only  were  sought. 

To  make  a separate  assessment  of  damages  would  be  in  the 
circumstances  extremely  difficult  if  not  impossible.  There  is 
no  evidence  to  shew  to  what  extent  each  defendant  or  set  of 
defendants  has  contributed  to  the  total  injury.  If  the  plaintiff 
could  do  so  he  should  have  supplied  the  evidence.  Without  it 
his  case  for  damages  is  not  complete,  with  the  result  that  he  is 
only  entitled  to  nominal  damages,  and  that,  I think,  with  the 
injunction  is  what  he  should  have. 

With  reference  to  the  question  of  the  costs  of  the  defen- 
dants who  were  dismissed  from  the  action  by  the  judgment  of 
the  learned  Referee,  no  reason  is  suggested  why  these  defen- 
dants should  not  be  paid  their  proper  taxable  costs  instead  of 
the  lump  sums  allowed,  except  that  it  was  considered  that  they 
should  have  joined  in  one  defence.  But  they  were  not  obliged 
to  do  so  if  separate  defences  were  necessary,  and  that  is,  I think? 
a matter  to  be  considered  by  the  taxing  officer  who  will  not,  of 
course,  allow  the  costs  of  unnecessary  proceedings.  The  judg- 
ment should  therefore  be  amended  in  this  respect,  simply 
dismissing  the  action  as  against  them  with  costs.  And  they 
must  have  their  costs  of  this  appeal. 

And  the  same  result  as  to  costs  must  follow  in  the  case  of 
the  defendants  who  were  held  liable  by  the  learned  Referee  as 
parties  to  the  3rd  and  5th  award  drains.  The  action  should  be 
dismissed  with  costs  as  against  them  and  they  must  have  their 
costs  of  the  appeal. 

The  plaintiff  should  have  the  costs  of  the  action  against  the 
defendants  who  are  parties  to  the  1st  and  2nd  awards,  as  if 
they  had  alone  been  sued,  and  as  against  these  defendants  there 
should,  I think,  be  a similar  order  as  to  the  costs  of  this 
appeal. 
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[MEREDITH,  J.] 

City  of  Hamilton  y.  Hamilton  Street  R.W.  Co. 


Street  Railways — Contract  with  Municipality — Payment  of  Proportion  of  Gross 
Receipts — Intra  Vires — Meaning  of  11  Gross  Receipts.” 

A covenant  by  the  defendants  to  pay  to  the  plaintiffs  a certain  proportion  of 
the  defendants’  gross  receipts  was  held,  in  the  circumstances  of  the  case,  to 
be  not  beyond  the  powers  of  the  plaintiffs,  a city  corporation,  and  the  defen- 
dants, a street  railway  company. 

Upon  the  proper  construction  of  the  covenant,  the  term  “gross  receipts  ” was 
held  to  include  fares  paid  by  passengers  without  the  corporate  territorial 
limits  of  the  plaintiffs,  where  these  passengers  began  their  journey  upon  the 
defendants’  railway  beyond  such  limits  ; and  also  to  include  traffic  receipts 
not  yet  earned,  such  as  receipts  from  the  sale  of  passengers’  tickets  still 
outstanding. 

Action  upon  a covenant  contained  in  an  agreement,  under 
seal,  made  between  the  parties  to  this  action,  and  dated  the  26th 
March,  1892,  whereby  the  defendants  agreed  to  pay.  to  the 
plaintiffs  a certain  proportion  of  the  defendants’  “ gross  receipts.” 
Counterclaim  for  sums  alleged  to  have  been  overpaid  to  the 
plaintiffs. 

The  action  and  counterclaim  were  tried  before  Meredith,  J., 
without  a jury,  at  Hamilton,  on  the  23rd  June,  1904. 

F.  MacKelcan,  K.C.,  for  the  plaintiffs. 

E.  D.  Armour , K.C.,  and  G.  H.  Levy , for  the  defendants. 

July  9.  Meredith,  J.  : — Two  objections,  now  requiring 
consideration,  are  made  to  the  plaintiffs’  claim  : first,  that  the 
covenant  was  one  beyond  the  power  of  the  parties,  or  of  one  of 
them,  to  make ; and,  second,  that  it  does  not  include  the 
moneys  in  question. 

The  express  and  direct  legislative  authority  of  the  parties, 
upon  the  subject,  is  contained  in  the  7th  and  15th  sections  of 
the  defendants’  Act  of  incorporation — 36  Viet.  ch.  100  (O.) — 
sec.  7 providing  that  the  defendants  might  construct  and  operate 
a railway  upon  and  along  streets  and  highways  within  the 
jurisdiction  of  the  plaintiffs,  and  of  any  of  the  adjoining  muni- 
cipalities, under  and  subject  to  any  agreement  to  be  made 
between  the  council  of  the  plaintiffs,  and  of  the  said  munici- 
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palities  respectively,  and  the  defendants,  and  under  and  subject 
to  any  by-laws  of  the  plaintiffs  and  municipalities  respectively, 
or  any  of  them,  made  in  pursuance  thereof;  and  sec.  15  giving 
both  parties  authority  to  contract  in  respect  of  certain  specified 
subjects,  none  of  which  seems  to  include  such  a covenant  as 
that  in  question. 

If  the  first  question  for  consideration  had  arisen  soon  after 
the  passing  of  the  Act,  there  would  have  been  very  much  to  be 
said  in  support  of  the  defendants’  contention ; it  might  have 
been  found  a difficult  thing  to  discover  any  legal  power  in  the 
plaintiffs  to  exact  or  take,  for  their  own  use  and  benefit,  a 
share  in  the  profits,  earnings,  or  receipts  of  the  defendants. 

The  words  “ any  agreement  ” contained  in  sec.  7 must  mean 
any  agreement  within  the  corporate  capacities  of  the  parties : 
being  both  entirely  creations  of  the  statute  law,  endowed  with 
legal  existence  for  certain  limited  purposes  only,  their  powers 
must  be  found  in  enactments  conferring  them,  including  of 
course  the  Act  in  question.  Even  if  not  controlled,  as  they 
may  be,  by  sec.  15,  the  words  “ any  agreement”  could  not 
include — for  one  plain  instance — a co-partnership  agreement  for 
the  construction  and  working  of  the  railway  and  sharing  in  the 
profits  and  losses  of  the  undertaking. 

The  highways  within  a municipality  are  vested  in  the 
corporation  thereof,  at  least  largely,  to  enable  them  to  perform 
their  duties  to  the  public  in  respect  of  such  ways — mainly  to 
keep  them  in  repair.  In  days  when  tolls  are  commonly  called 
“a  relic  of  barbarism,”  the  purpose  of  the  legislation  could 
hardly  have  been  to  confer  on  municipalities  power  to  exact  a 
great  toll,  with  liberty  to  apply  it  at  their  will : if  the  imposi- 
tion of  a toll  were  comprehended,  it  may  well  be  thought  that 
it  would  have  been  accompanied  by  a provision  that  the 
corporation  should  expend  it  upon  the  highways  or  otherwise  in 
ease  of  those  using  them.  It  is  against  equity  for  a trustee  to 
make  a profit  of  his  office.  It  seems  against  justice  that  .a 
corporation  should  be  permitted  to  exact  a tax  for  the  use  of 
the  highways  and  to  expend  it  in  paying  debts  incurred  by 
them  wholly  disconnected  from  such  ways — to  use  the  means 
thus  obtained  in  filling  holes  in  their  financial  ways,  instead  of 
in  the  highways,  or  otherwise  in  ease  of  those  who  have  the 
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highest  rights  in  them.  The  supreme  rights  in  highways  are  the 
rights  of  traffic  over  them  ; the  rights  of  all  His  Majesty’s  liege 
subjects  to  pass  and  repass  over  them. 

Neither  sec.  15  of  the  enactment  in  question,  nor  the  general 
enactments  now  in  force  respecting  street  and  electric  railways, 
lend  any  great  encouragement  to  the  exercise  of  the  power  in 
question.  In  the  latter  the  burden  put  on  the  company  is 
applied  in  ease  of  the  passenger.  Nor,  indeed,  is  there  much  of 
such  encouragement  in  the  earlier  general  enactments.  Ease  of 
the  public  in  better  roads,  cheaper  fares,  and  better  accommoda- 
tion, strike  one  as,  generally  speaking,  the  most  just  way  of 
sharing  in  the  receipts,  earnings,  or  profits  of  such  companies. 
The  blame  for  ill  kept  highways,  high  fares,  and  wretched 
accommodation  upon  street  railways,  may  rest  upon  the  munici- 
palities, if  they  exact  excessive  amounts  and  expend  the  money 
for  ulterior  purposes. 

But  upwards  of  twelve  years  ago  the  parties,  with  great 
deliberation,  entered  into  this  agreement,  expressly  made  under 
and  pursuant  to  the  powers  conferred  upon  them  in  and  by  the 
legislation  in  question,  in  which  agreement  payment  to  the 
plaintiffs  of  proportions  of  the  gross  receipts  of  the  defendants 
is  very  clearly  provided  for,  and  the  defendants  have,  up  to  the 
present  time,  regularly  made  quarterly  payments  thereof  in 
accordance  with  the  terms  of  the  agreement ; and  the  very 
agreement  has,  in  a measure  at  least,  been  recognized  by  the 
Legislature  in  a subsequent  Act  respecting  the  defendants, 
passed  at  their  instance  and  upon  their  petition,  in  which  the 
whole  of  the  agreement,  and  of  the  by-law  referred  to  in  it  and 
based  upon  it,  are  set  out : 56  Yict.  ch.  90  (0.) ; and  under 
other  similar  Acts  of  incorporation  other  like  agreements  have 
been  made  and  have  been  recognized  and  given  effect  to  by 
legislation.  So  that  we  have  an  interpretation  put  upon  the 
enactment  by  the  defendants  themselves,  and  by  the  Legislature, 
contrary  to  that  now  contended  for  by  the  defendants.  It  is> 
therefore,  quite  too  late  to  give  effect  to  this  defence,  and 
unnecessary  to  consider  the  questions  whether  by  estoppel 
merely  the  defendants  should  fail,  and  what  the  effect  of  their 
succeeding  would  be — whether  to  avoid  the  whole  agreement,  or 
merely  to  relieve  them  from  an  obligation  without  which,  or  a 
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valid  equivalent  ‘ for  it,  no  contract  between  the  parties  would 
probably  ever  have  been  made. 

The  second  defence  covers  two  quite  distinct  questions, 
though  each  depends  entirely  upon  the  meaning  of  the  words 
“ gross  receipts  ” used  in  the  agreement  in  question.  Under 
that  agreement  the  plaintiffs  are  entitled  to  a “ percentage  ” of 
the  defendants’  “ gross  receipts,”  and  the  first  question  is : Does 
that  term  include  fares  paid  by  passengers  without  the  corporate 
territorial  limits  of  the  plaintiffs,  who  also  began  their  journey 
upon  the  defendants’  railway  beyond  such  limits  ? 

The  words  “ gross  receipts  ” are,  in  their  ordinary  full  mean- 
ing, very  comprehensive,  no  doubt  on  that  account  designedly 
used — to  leave  no  room  for  disputations  and  cunning  devices  to 
which  the  use  of  the  word  “ profits  ” or  the  word  “ earnings  ” 
might  give  encouragement.  But  plainly  the  words  were  not 
meant  to  have  so  full  a meaning,  were  not  meant  to  include  every 
sum  of  money  received  by  the  defendants,  and  which  in  the 
ordinary  course  of  book-keeping  would  go  to  the  debit  side  of 
their  accounts,  under  the  heading  of  “receipts.”  For  one  or  two 
examples,  to  make  this  plainer,  the  moneys  received  from  the 
sale  of  bonds,  authorized  by  the  Act  of  1893,  though  obviously 
part  of  their  gross  receipts  of  money,  quite  as  clearly  are  not 
part  of  the  “gross  receipts  ” in  which  the  plaintiffs  are  entitled 
to  share  ; so,  too,  gifts  from  any  of  the  adjoining  municipalities 
or  from  any  person,  to  induce  the  defendants  to  construct  and 
operate  a railway  in  such  municipalities,  are  clearly  part  of  the 
defendants’  “gross  receipts,”  but  as  clearly  are  not  comprehended 
in  the  agreement.  So  that  a line  has  to  be  drawn,  a division 
made,  somewhere  in  all  that  can  come  under  the  word  “ receipts.” 
The  plaintiffs  doubtless  rejected  the  words  “ traffic  receipts  ” 
and  “ earnings  ” as  well  as  “ profits  ” for  the  reasons  before 
mentioned,  though  the  word  “ earnings  ” would  have  been  a 
more  certain  word,  and  is  often  used  in  such  a case  ; the  words 
“ gross  receipts  ” are,  however,  used  in  the  present  general 
enactments  before  referred  to.  Again,  it  can  hardly  be  that, 
if  the  defendants  had  constructed  or  should  construct  one  or 
more  quite  separate  railways  in  the  adjoining  municipalities, 
the  receipts,  of  any  kind,  from  them  would  be  required 
to  pay  toll  to  the  plaintiffs  — would  be  within  the  meaning 
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of  the  words  in  question.  Reading  the  agreement  in  the 
light  of  the  surrounding  circumstances  — putting  oneself,  as 
nearly  as  possible,  in  the  position  of  these  parties  at  the 
time  of  the  making  of  the  contract  — it  seems  to  me  reason- 
ably clear  that  the  somewhat  ambiguous  words  “gross  receipts” 
include,  and  were  intended  to  include,  at  least  all  traffic 
receipts  in  connection  with  the  defendants’  railway  system 
operated  in  the  city  of  Hamilton,  and  that  the  short  extensions 
of  the  railway  beyond  the  city  limits  are  really  a part  of  that 
system  as  much  as  if  the  objective  points  of  such  extensions 
had  happened  to  have  been  within  instead  of  without  the  city. 
The  extensions  were  made  for  the  use  of  the  occupants  of  the 
city,  and  for  the  money  to  be  made  out  of  them.  Neither  the 
mere  fact  that  other  than  city  passengers  may  sometimes  use 
the  extensions  as  part  of  the  city  system,  nor  the  possibility 
that  a passenger  may  by  chance  begin  and  end  his  journey 
without  the  city,  can  make  any  difference.  The  extensions  are 
yet  in  no  sense  part  of  a system— either  separate  from  or 
connected  with  the  city  system — of  any  of  the  adjoining  muni- 
cipalities, but  are  in  all  essentials  part  of  the  city  railway.  The 
plaintiffs,  therefore,  are  entitled  to  their  proportion  of  the  gross 
receipts  of  the  extensions,  as  well  as  of  the  rest  of  the  railway, 
as  constructed  and  operated  at  present.  It  is  satisfactory  to 
know  that  this  construction  of  the  agreement  is  in  accord  with 
that  put  upon  it,  without  doubt  or  question,  immediately  after 
the  making  of  it,  by  the  parties  themselves,  and  under  which 
for  several  years  payment  has  been  made  voluntarily  by  the 
defendants  ; and  also  that  it  is  in  accord  with  the  contract 
between  the  defendants  and  the  adjoining  municipality  into 
which  the  railway  has  been  extended  ; that  contract  contains 
no  covenant  to  pay  any  part  of  the  receipts  of  the  defendants  to 
the  corporation  of  that  municipality,  presumably  because  the 
defendants  are  already  under  obligation  to  pay  a “ percentage  ” 
of  them  to  the  plaintiffs  ; so  that  it  is  in  no  sense  a case  of  a 
double  tax  upon  any  part  of  the  defendants’  receipts. 

The  last  question  is,  whether  the  words  “ gross  receipts  ” 
include  traffic  receipts  not  yet  earned,  such  as  the  receipts  from 
the  sale  of  passengers’  tickets  still  outstanding. 

The  defendants’  contention  that  moneys  thus  received  are 
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not  to  be  included  cannot  be  given  effect  to.  It  would  reduce 
the  wide  term  “gross  receipts”  to  the  very  much  narrower  one 
“ earnings  for  which  value  has  been  actually  given,”  and  would 
exclude  even  part  of  the  profits,  for  instance,  from  tickets  sold 
and  lost,  or  in  regard  to  which  for  any  other  reason  no  value 
happens  ever  to  be  actually  given,  and  tend  much  to  defeat  the 
purposes  of  the  use  of  the  widest  term,  as  well  as  reduce  to  some 
extent  the  plaintiffs’  share  in  the  receipts.  All  moneys  thus 
received  must  be  part  of  the  defendants’  gross  receipts,  entered 
as  receipts  in  their  books,  and  used  as  such  in  their  business  ; 
they  are  in  no  sense  impressed  with  any  kind  of  trust,  but  are 
plainly  part  of  the  “ gross  receipts  ” of  the  defendants  in  which 
the  plaintiffs  are  entitled  to  share. 

As  in  the  case  of  wills,  each  case  of  this  kind  generally 
differs  so  much  in  some  material  circumstance  from  any  other 
that  great  care  must  be  exercised  in  seeking  assistance  from  the 
decisions ; and  this  is  especially  so  in  regard  to  those  in  any  of 
the  Courts  of  any  of  the  United  States  of  America;  the  statute 
law,  the  municipal  laws,  in  the  narrower  sense,  and  the  terms  of 
the  agreements,  as  well  as  other  material  circumstances,  are  often 
so  different  that  it  is  quite  dangerous  to  apply  them  without 
the  closest  scrutiny  of  every  material  matter  or  circumstance. 
So  that,  although  much  assistance  is  afforded  in  a general  way 
by  the  many  English  and  Canadian  cases  cited  at  the  trial,  as 
well  as  from  some  of  the  United  States  cases  collected  in  the 
article  on  Street  Railways  contained  in  the  2nd  edition  of  the 
American  and  English  Encyclopoedia  of  Law,  especially  those 
referred  to  on  p.  22  of  vol.  27,  and  from  the  case  of  Common- 
wealth v.  United  States  Express  Co.  (1893),  157  Penn.  St.  579, 1 
have  found  none  which  quite  governs  this  case.  In  the  Montreal 
case,*  for  instance,  although  at  first  sight  so  much  like  this  case, 
there  are  really  many  important  differences;  indeed,  many  things 
which  seem  to  have  more  or  less  moved  Girouard,  J.,  to  the 
opinion  expressed  by  him,  are  clearly  wanting  in  this  case.  I 
shall  mention  but  two  out  of  many  differences,  of  more  or  less 
moment,  between  the  cases ; there  the  covenant  was  limited 
expressly  to  gross  earnings  from  “ its  said  railway ; ” here  there 
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is  not  that  limitation,  but  the  covenant  is  to  pay  “ on  their 
gross  receipts  ” without  any  expressed  limitation ; and  there,  at 
the  time  of  the  making  of  the  contract,  the  railway  extended 
beyond  the  city  limits ; here  it  was  not  so,  throughout  the 
agreement  provides  for  a railway  within  the  city,  wherever 
locality  is  mentioned. 

There  will  be  judgment  for  the  plaintiffs  upon  all  points, 
and  the  counterclaim  will  be  dismissed ; both  with  costs.  If 
the  parties  cannot  agree  as  to  the  amount  which  the  plaintiffs 
should  recover,  that  will  be  ascertained  by  the  proper  local 
officer  and  inserted  in  the  judgment. 
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)^~L2  Martin  v.  Martin  et  al. 

1 904  W ill — Construction — Devise — Life  Interest — ‘ ‘ Premises  ” — Election. 


June  30.  The  testator  devised  and  bequeathed  all  his  real  and  personal  estate  to  his  wife 
and  children  in  the  manner  set  out  in  his  will,  in  which  were  the  following 
provisions  : — 

“To  my  wife,  Marie  Martin,  in  lieu  of  dower  and  at  her  own  option,  the  sum 
of  two  hundred  dollars  yearly,  or  the  use  of  the  premises  she  now  lives  in  and 
furniture  therein  during  her  natural  life.” 

“To  my  son  Joseph  Martin  the  south-west  half  of  the  north-west  half  of  lot  10 
containing  50  acres  . . also  the  south-west  quarter  of  lot 

10  ...  50  acres  . . subject  to  the  following  conditions 

that  he  will  have  to  pay  the  allowance  due  to  his  mother  in  lieu  of  dower, 
also  to  pay,”  etc. 

“My  said  son  Joseph  Martin  to  have  the  whole  above  mentioned  property  at 
his  age  of  majority,  but  is  not  to  sell,  bargain,  or  mortgage  . . . before 

he  attains  his  thirty-fifth  birthday.” 

“ Marie  Martin  to  have  the  full  and  whole  sole  control  of  my  property  real  and 
personal  till  my  sons  are  full  age  of  majority.” 

The  testator  and  his  wife  lived  on  the  100  acres  devised  to  Joseph.  After  the 
testator’s  death  and  before  the  majority  of  Joseph  the  widow  leased  the  100 
acres,  reserving  the  dwelling-house  and  out-buildings  and  four  acres  for 
herself  : — 

Held,  Meredith,  J.,  dissenting,  that  “premises”  meant  the  whole  100  acres, 
and  the  devise  to  Joseph  must  be  read  as  subject  to  the  interest  of  his 
mother  for  life. 

Held,  also,  upon  the  evidence,  that  the  widow  had  not  elected  to  take  $200  a 
year  in  lieu  of  “ the  use  of  the  premises.” 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 


Action  by  Joseph  Martin  against  his  mother,  Marie  Martin, 
and  his  sisters  Meraline  Cheff  and  Delima  Rankin  for  an  injunc- 
tion restraining  the  defendants  from  interfering  with  certain 
land  devised  to  the  plaintiff  by  his  father,  Moise  Martin, 
deceased,  for  a declaration  that  the  plaintiff  was  entitled,  as 
against  the  defendants,  to  the  possession  of  the  land,  subject  to 
the  payment  of  $200  a year  during  the  life  of  the  defendant 
Marie  Martin,  and  for  damages  for  interference. 

The  will  of  Moise  Martin  was  as  follows : — 

“ I revoke  all  former  wills  or  other  testamentary  dispositions 
by  me  at  any  time  heretofore  made,  and  declare  this  to  be  my 
last  will  and  testament. 

“I  direct  all  my  just  debts,  funeral  and  testamentary  expenses, 
to  be  paid  and  satisfied  by  my  executrix  hereinafter  named  as 
soon  as  conveniently  may  be  after  my  decease. 
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“I  give,  devise,  and  bequeath  all  my  real  and  personal  B.C. 

estate  which  I may  die  possessed  of  or  interested  in,  in  the  1904 

manner  following,  that  is  to  say  : — Martin 

“ I give,  devise,  and  bequeath  to  my  five  daughters,  Catherine,  martin 
Meraline,  Pauline,  Cesarine,  and  Delima,  the  north-east  half  of 


the  north-west  quarter  of  lot  No.  9 in  the  8th  concession  of 
Dover  East,  in  the  county  of  Kent,  twenty-five  acres  more  or 
less,  share  and  share  alike,  to  have  and  to  hold  the  same  unto 
my  said  five  daughters,  Catherine,  Meraline,  Pauline,  Cesarine, 
and  Delima,  their  heirs  and  assigns  forever. 

“ To  my  wife,  Marie  Martin,  in  lieu  of  dower  and  at  her  own 
option,  the  sum  of  two  hundred  dollars  yearly,  or  the  use  of  the 
premises  she  now  lives  in  and  furniture  therein  during  her 
natural  life. 

“I  also  give,  devise,  and  bequeath  to  my  son  Dosithee 
Martin,  the  north-east  half  of  the  north-west  half  of  lot  No.  9 
in  the  8th  concession  of  the  township  of  Dover  East,  containing 
fifty  acres  of  land  be  the  same  more  or  less,  subject  nevertheless 
by  him  the  said  Dosithee  Martin  shall  have  to  pay  to  his  living 
sisters  the  sum  of  six  hundred  dollars  after  the  death  of  their 
mother  and  the  full  majority  of  their  younger  brothers. 

“ I also  give  and  bequeath  to  my  son  Dieudonne  Martin 
after  his  full  age  of  majority  and  after  his  mother’s  death  six 
hundred  dollars  by  yearly  payment  of  one  hundred  dollars  each, 
the  first  of  which  to  be  due  one  year  after  his  mother’s  death. 

“ I also  give,  devise,  and  bequeath  to  my  son  Joseph  Martin 
the  south-west  half  of  the  north-west  half  of  lot  No.  10  in  the 
9th  concession  of  the  township  of  Dover  East  aforesaid,  con- 
taining fifty  acres  more  or  less,  also  the  south-west  quarter  of 
lot  No.  10  in  the  9th  concession  of  Dover  East  aforesaid,  fifty 
acres,  be  the  same  more  or  less,  subject  to  the  following  condi- 
tions, reservations,  limitations,  and  provisoes  herein,  namely  : — 
That  he  will  have  to  pay  the  allowance  due  to  his  mother  in 
lieu  of  dower,  also  to  pay  six  hundred  dollars  to  his  brother 
Dieudonne  Martin  after  his  full  age  of  majority  and  after  his 
mother’s  death. 

“ Also  to  take  care  of  his  unmarried  sisters  and  help  them 
throughout  by  all  means  in  his  power  as  a good  brother 
should  do. 
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“ To  attend  to  his  mother  during  sickness  or  death  and 
comply  to  her  request  as  a dutiful  son. 

Martin 

V. 

Martin. 

“ It  is  also  my  wish  that  my  said  son  Joseph  Martin  to  have 
the  revenue  of  the  fifty  acres  bequeathed  to  my  son  Dosithee 
Martin  and  of  the  twenty-five  acres  bequeathed  to  my  five 
daughters,  Catherine,  Meraline,  Pauline,  Cesarine,  and  Delima 
till  the  death  of  my  wife,  Marie  Martin.  It  is  also  my  wish 
that  my  said  son  Joseph  Martin  to  have  the  whole  above 
mentioned  property  at  his  age  of  majority,  but  is  not  to  sell, 
bargain,  or  mortgage  the  said  above  properties  now  bequeathed 
to  him  by  these  presents  before  he  attains  his  thirty-fifth  birth- 
day and  so  under  no  consideration. 

“ To  have  and  to  hold  the  same  and  every  part  thereof  with 
all  its  appurtenances  unto  the  said  Joseph  Martin,  his  heirs, 
executors,  administrators,  and  assigns  forever;  subject  neverthe- 
less to  the  above  mentioned  restrictions  of  selling  or  mortgaging 
said  properties  until  he  obtains  his  thirty-five  years  of  age. 

“ And  I nominate  and  appoint  my  said  wife  Marie  Martin 
of  Dover  East  aforesaid  to  be  executrix  of  this  my  last  will  and 
testament. 

“ I desire  and  do  appoint  Marcisse  Pilotte  to  act  in  connection 
with  my  wife  and  also  my  said  son,  Dosithee  Martin,  in  case  of 
my  wife  Marie  Martin  dying  before  our  youngest  children  are 
of  age,  as  executors  one  of  them  for  the  whole. 

“ Marie  Martin  to  have  the  full  and  whole  sole  control  of  my 
property  real  and  personal  till  my  sons  are  full  age  of  majority. 

“ I also  give  to  my  son  Dieudonne  Martin  the  rent  of  lot  No. 
9 in  the  8th  concession  for  his  education  during  the  four  next 
years.” 

The  will  was  signed  and  attested  and  the  following  words 
were  then  added  and  also  signed  and  attested : 

“ One  word  is  dashed  out  in  the  first  page  where  it  is  spoken 
of  what  I give  to  my  wife,  Marie  Martin,  and  this  word  dashed 
out  is  null,  but  it  is  my  wish  that  it  be  replaced  by  the  word 
“ or,”  that  is,  if  she  does  not  take  two  hundred  dollars  yearly, 
she  can  take  the  premises,  etc.,  or  vice  versa” 

The  statement  of  claim  alleged  that  Moise  Martin  died  on 
the  12th  July,  1892  ; that  the  defendant  Marie  Martin  duly 
proved  the  will ; that  on  the  14th  July,  1898,  the  defendant 
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Marie  Martin  leased  the  land  devised  to  the  plaintiff  to  one 
Labadie,  reserving  thereout  about  four  acres,  upon  which  were 
built  a dwelling-house  and  out-buildings;  that  on. the  2nd  June, 
1899,  the  plaintiff  having  then  attained  his  majority,  the  defen- 
dant Marie  Martin  elected  to  receive  the  $200  yearly,  and 
assigned  the  rents  reserved  by  the  lease  to  the  plaintiff,  who 
then  re-assigned  the  rents  to  her  to  the  extent  of  $200  a year 
as  security  for  the  payment  of  the  $200  provided  for  in  the 
will ; that  the  plaintiff,  in  addition  to  the  $200,  allowed  the 
defendant  Marie  Martin  the  use  of  the  dwelling-house  and  out- 
buildings;  that  from  the  2nd  June,  1899,  the  plaintiff  collected 
the  rents  from  Labadie  and  paid  the  defendant  Marie  Martin 
$200  yearly ; that  on  or  about  the  27th  April,  1901,  the 
plaintiff  sold  certain  timber  upon  the  land,  but  the  defendants 
interfered  and  prevented  the  removal  thereof  ; that  the  plaintiff 
had  always  been  ready  and  willing  and  was  now  willing  to 
allow  the  defendant  Marie  Martin  to  have  her  dower  in  the 
land  set  apart  in  lieu  of  the  $200,  if  she  so  desired. 

The  defendant  Marie  Martin  by  her  statement  of  defence 
alleged,  among  other  things,  that  she  was  entitled  under  the 
will  to  a life  estate  in  the  100  acres  devised  to  the  plaintiff 
after  her  death,  and  counterclaimed  for  a declaration  accordingly 
and  for  other  relief. 

The  action  was  tried  before  Falconbridge,  C.J.K.B.,  without 
a jury,  at  Chatham,  on  the  9th  and  10th  December,  1903. 

M.  Houston , for  the  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  and  J.  G.  Kerr , for  the  defendant 
Marie  Martin. 

0.  L.  Lewis,  for  the  other  defendants. 

December  12,  1903.  Falconbridge,  C.J.  (oral): — I have  a 
clear  opinion  on  the  law  and  the  facts,  and  it  will  be  unnecessary 
to  reserve  this  case  further.  The  first  point  arises  on  the  construc- 
tion of  the  will,  and  as  to  this  I have  a clear  opinion  in  favour 
of  the  contention  of  the  defendants.  The  100  acres  were  used 
at  the  time  of  the  testator’s  death  and  before  that  as  the  home- 
stead, commonly  enjoyed  as  belonging  to  and  appurtenant  to  the 
house.  I received,  subject  to  objection,  the  evidence  of  Father 
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Parent,  which  places  beyond  doubt  the  intention  of  the  testator, 
but  I think  there  was  quite  sufficient  intrinsic  evidence  in  the 
will  itself,  and  on  the  proper  construction  of  the  words,  to  give 
effect  to  the  same  contention.  The  object  of  the  testator  was, 
in  the  two  clauses  specially  to  be  construed,  to  benefit  and  make 
provision  for  his  wife,  when  he  gives  her  in  lieu  of  dower  and  at 
her  option  the  sum  of  $200  yearly,  or  the  use  of  the  premises 
she  now  lives  in  and  the  furniture  therein.  If  I am  to  restrict 
that  to  the  house  and  four  or  five  acres  immediately  surrounding 
it,  a manifest  absurdity  will  appear,  because  the  option  is  not 
alternative  at  all — it  is  a matter  of  $200  yearly  in  one  case  and 
$50  in  the  other. 

Then  as  to  the  word  “ premises  we  have  to  bear  in  mind 
that  this  will  is  not  drawn  by  a lawyer,  but  is  drawn  by  a 
person  (Father  Parent)  who  is  not  thoroughly  conversant  with 
the  English  language — the  testator  himself  even  being  a person 
quite  unable  to  speak  or  write  the  English  language — and,  in 
view  of  these  considerations  and  the  common  use  of  the  word 
“ premises,”  it  is  not  at  all  necessary  to  read  it  or  to  consider  it 
as  referring  to  anything  that  has  gone  before.  “ The  premises,” 
in  the  ordinary  acceptation  of  the  term,  mean  the  grounds 
immediately  surrounding  a house.  In  a lease  we  talk  of  the 
house  and  premises,  that  is,  the  particular  part  of  land  in  ques- 
tion. It  is  to  be  observed,  further,  that  the  defendant  Marie 
Martin  never  claimed  her  dower.  She  says  she  does  not  know 
the  meaning  of  the  word  “ dower,”  and  Joseph  Martin,  the 
plaintiff,  also  says  he  does  not  know  the  meaning  of  the  word 
“ dower.”  So  that,  in  giving  the  will  the  construction  which  I 
give  it,  the  whole  intention  of  the  testator  is  carried  out. 

The  next  question  for  consideration  is  : Did  she  elect  if  she 
was  bound  to  elect  ? The  evidence  bearing  upon  that  is  as  to 
what  took  place  at  Mr.  McKeough’s  office  and  the  writings*'  that 


*The  documents  signed  by  the  parties  were  as  follows  : 

“I,  Marie  Martin,  the  lessor  in  the  within  lease  named,  hereby  grant, 
transfer,  and  set  over  unto  my  son  Joseph  Martin  (who  has  attained  his 
majority  and  is  entitled  to  receive  the  rents  of  the  within  mentioned  land)  all 
my  right,  title,  and  claim  in,  to,  and  out  of  the  said  lease  (without  releasing 
my  right  to  dower  in  the  said  lands. ) ” 

“ I,  Joseph  Martin,  hereby  grant,  assign,  and  set  over  unto  my  mother, 
Marie  Martin  (during  her  natural  life),  the  said  within  mentioned  lease  and  the 
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were  there  executed.  Again  we  have  to  bear  in  mind  that  this 
old  lady,  the  defendant  Marie  Martin  is  not  conversant  with  the 
English  language.  Mr.  McKeough  is  said  to  have  some  know- 
ledge of  the  French  language,  and  it  is  said  that  he  interpreted 
to  her  and  thought  she  understood  the  writings  that  were  then 
signed  by  her  and  by  Joseph.  Be  that  as  it  may,  it  is  only  the 
lease  that  is  being  dealt  with  there.  Leaving  out  the  words  in 
parenthesis,  “ who  has  attained  his  majority  and  is  entitled  to 
receive  the  rents  of  the  within  mentioned  lands,”  it  is  only  the 
lease  which  is  being  dealt  with,  which  lease  has  now  expired. 
I think,  and  I find  as  a fact,  that  she  did  not  mean  at  all,  and 
did  not  understand,  that  she  was  reciting  or  stating  anything  bj^ 
w&y  of  preamble  which  would  give  away  her  rights,  or  make  a 
declaration  of  rights  in  favour  of  Joseph.  Mr.  McKeough  does 
not  say  that  the  will  was  before  him  for  construction,  and  it  is 
not  a matter  which  any  counsel  would  undertake  offhand  to 
dispose  of  in  that  manner.  Then,  when  we  come  to  regard  the 
lease  itself,  it  is  quite  plain  there  was  no  intention,  at  any  rate 
when  the  lease  was  signed,  to  allow  Joseph  to  have  anything  to 
say  in  the  matter.  The  lease,  as  originally  drawn  in  Messrs. 
Lewis  and  Richards’s  office,  contained  the  name  of  Joseph  as  one 
of  the  lessors.  That  is  stricken  out  in  the  lease  as  executed. 
The  lease  also  as  originally  drawn  makes  a provision  that  the 
rent  shall  be  paid  to  Joseph,  and  that  is  also  struck  out.  So 
that  it  is  quite  manifest  that  there  was  always  a passive,  and 
indeed  an  active,  resistance,  on  her  part,  against  anything  to 
which  we  could  apply  the  doctrine  of  election.  She  never 
intended  to  give  up  her  right  to  the  farm,  and  did  not  in  that 
sense  understand  her  position,  if  she  can  be  considered  to  have 
in  any  way  given  it  up  by  what  has  been  written.  These  two 
boys,  Dosithee  and  Joseph,  go  to  her  and  ask  her  for  permission 
to  sell  the  timber.  If  they  had  their  right  so  distinctly  declared 
by  these  documents,  why  was  there  any  necessity  for  them  to  go 
and  speak  to  her  at  all  about  it  ? It  is  quite  true  that  Dosithee, 

rental  thereby  reserved  as  collateral  to  the  payment  of  the  yearly  sum  of  $200, 
which  I am  required  to  pay  my  said  mother  each  year  of  her  natural  life  under 
the  will  of  my  father,  Moise  Martin,  the  rent  thereby  reserved  being  $225,  the 
said  Marie  Martin  is  to  return  to  Joseph  Martin  all  over  $200  received  by  her 
each  year.” 
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who  is  a cunning  and  intelligent  man,  tries  to  put  the  con- 
struction on  that,  that  they  did  not  go  to  ask  for  her  permission 
but  her  advice.  I do  not  find  that  these  two  gentlemen 
ever  displayed  that  filial  consideration  and  affection  for  their 
mother  which  will  allow  me  to  accept  that  statement  at  all.  I 
do  not  accept  it.  There  is  no  use  wasting  harsh  criticism  on  the 
evidence  of  this  unfortunate  man  Joseph,  a man  who  was 
distinctly  under  the  influence  of  liquor  when  he  was  giving  his 
evidence,  and  who  presented  an  altogether  lamentable  spectacle, 
a man  who  evidently  is  not  merely  temporarily  under  the 
influence  of  liquor,  but  who  has  reduced  his  mental  and  moral 
attitude  to  a very  lamentable  condition  by  the  habitual  use  of 
intoxicants  ; so  that  I attach  no  great  credence  to  anything  he 
said  before  me.  Dosithee  is  a sober  man  apparently,  sober  here 
at  any  rate,  but  still  I do  not  regard  his  evidence,  from  his 
demeanour  and  from  the  circumstances  attending  the  case,  from 
his  manifest  animus  and  from  his  clear  interest  in  the  proceed- 
ings, as  entitled  to  any  great  credit  either.  Now,  the  permission 
which  is  said  to  be  given  rests  largely  then,  leaving  out  the 
evidence  of  these  young  men,  on  the  evidence  of  Mr.  Pilotte. 
Pilotte  is  a respectable  man  in  appearance,  but  he  gave  his  evi- 
dence in  French,  and  the  interpreting  was  very  defective  in  its 
character.  It  is  a very  unfortunate  thing  that  when  interpre- 
tation is  to  be  had  from  foreign  languages,  people  are  just  picked 
up  in  a casual  way  who  presumably  have  some  slight  acquaint- 
ance with  both  languages,  and  sometimes,  as  in  this  case,  mani- 
festly imperfect  acquaintance  with  the  English  language.  I have 
always  in  these  cases,  having  some  knowledge  of  several  of  the 
languages  of  modern  Europe,  observed  that  the  interpreters, 
particularly  from  the  French  tongue,  never  made  the  slightest 
effort  to  give  the  words  of  the  witness,  but  gave  a paraphrase 
or  probably  honestly  the  best  translation  they  can  into  their 
own  language  of  what  the  witnesses  say.  That  is  bad  enough 
in  the  case  of  a plain  narrative  of  fact,  but  the  danger  of  such 
proceeding  is  intensified  when  one  comes  to  deal  with  what  is 
spoken,  with  admissions  and  conversations.  Even  in  English 
one  has  to  receive  with  great  caution  and  hesitation  and  subject 
to  criticism  the  evidence  of  conversations  and  admissions,  because 
so  much  turns  on  the  exact  phrase  that  was  used,  how  it  was 
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used,  and  the  surrounding  circumstances.  But  let  us  give  full 
effect  to  Mr.  Pilotte’s  evidence,  and  what  does  it  amount  to  ? 
He  says  she  said  “ to  clear  herself  of  trouble  ” — that  is  as  the 
interpreter  gives  it,  and  I am  not  at  liberty  to  say  more  than  I 
have  said  as  against  what  a sworn  interpreter  has  said — “to 
clear  herself  of  trouble  she  would  let  him  take  the  timber. 
Dosithee  did  the  talking ; they  did  not  say  they  had  the  right 
to  sell,  or  that  the  timber  belonged  to  Joe.  The  timber  had  been 
sold,  and  if  it  was  not  drawn  that  winter  there  would  be 
damage.”  Now,  what  that  amounts  to,  briefly,  is  this : the 
timber  had  been  sold  and  cut.  All  she  was  doing  at  the  most 
was  giving  a reluctant  assent  to  what  had  been  done.  It  is  to 
be  observed  now  that  she  does  not  say  anything  as  to  the  proceeds 
of  the  timber.  She  did  not  give  away  anything  with  reference 
to  that.  So  that  that  is  all  quite  consistent  with  the  reasonable 
and  fair  offer  which  was  afterwards  made  by  the  defendants 
solicitors  that  the  timber  could  be  taken  away,  provided  that  the 
proceeds  were  deposited  in  the  bank,  in  order  that  she  might  get 
the  interest  on  it  during  her  lifetime,  and  at  her  death  whoever 
was  entitled  would  get  the  principal. 

There  is  nothing  whatever  to  connect  these  young  women 
with  this  case.  Even  if  on  the  main  question  I were  in  favour 
of  the  plaintiff,  Meraline  Cheff  and  Delima  Rankin  were  only 
the  hands  and  agents  of  their  mother,  and  I would  in  any  case 
dismiss  the  action  as  against  them. 

Those  are  the  principal  points  in  the  case,  and  it  is  unneces- 
sary, in  this  view  of  it,  to  consider  the  further  point  which  was 
argued  as  to  the  restriction  upon  alienation  which  they  said  was 
imposed  on  Joseph — as  1 find  in  favour  of  the  defendants  on  all 
the  other  grounds,  it  is  unnecessary  to  discuss  that.  But  I may 
say  this,  that  if  I had  found  myself  obliged  to  find  in  favour  of 
the  plaintiff,  I would  assess  the  damages,  upon  the  only  tangible 
evidence  that  is  before  me,  at  $120,  and  in  that  event  I would 
have  given  the  plaintiff  the  least  degree  of  costs  I could  give, 
with  the  largest  amount  of  set-off  against  him. 

The  result  is,  that  the  action  will  be  dismissed  with  costs, 
and  the  defendant  Marie  Martin’s  counterclaim  allowed  with 
costs,  with  the  declaration  and  relief  therein  sought. 
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The  plaintiff  appealed  as  against  the  defendant  Marie  Martin, 
and  the  appeal  was  heard  by  a Divisional  Court  composed  of 
Boyd,  C.,  Meredith  and  Idington,  JJ.,  on  the  28th  April,  1904. 

M.  Houston,  for  the  plaintiff.  The  defendant  Marie  Martin 
elected  to  take  the  $200.  If  not,  she  is  entitled  under  the  word 
“ premises  ” only  to  the  four  acres  with  the  dwelling-house  and 
out-buildings.  Evidence  was  improperly  received  of  statements 
made  by  the  testator  as  to  what  he  meant  by  “premises.”  The 
will  was  in  English  ; the  testator  spoke  French  ; the  clergyman 
who  drew  the  will  rendered  a French  word  which  was  used  in 
conversation  between  him  and  the  testator  into  “premises.”  I 
refer  to  Jarman  on  Wills,  5th  ed.,  pp.  379,  385,  404;  Doe 
Chichester  v.  Oxenden  (1810),  3 Taunt.  147  ; Doe  Westlake  v. 
Westlake  (1820),  4 B.  & Aid.  57  ; Doe  Hiscocks  v.  HiscocJcs 
(1839),  5 M.  & W.  363;  Henning  v.  Maclean  (1901-3),  2 O.L.R. 
169,  4 O.L.R.  666,  33  S.C.R.  305. 

E.  F.  B.  Johnston,  K.C.,  for  the  defendant  Marie  Martin. 
The  evidence  sustains  the  findings  of  the  trial  Judge.  The 
word  “ premises  ” as  a word  was  never  passed  on  by  the  testator; 
it  was  a foreign  word  to  him  : see  Reynolds  v.  Kortright  (1854), 
18  Beav.  417.  The  word  “premises”  may  properly  be  construed 
to  mean  the  whole  100  acres:  Hall  v.  Warren  (1861),  9 H.L.C. 
420;  Towns  v.  Wentworth  (1858),  11  Moo.  P.C.  526;  Jenkins 
v.  Hughes  (1860),  8 H.L.C.  571.  As  to  the  admission  of  Father 
Parent’s  evidence,  see  Beacon  Life  and  Fire  Ins.  Co.  v.  Gibb, 
(1862),  1 Moo.  P.C.N.S.  73. 

Houston , in  reply. 


June  30.  Boyd,  C. : — The  word  “premises  ” used  by  the 
testator  is  not  used  in  its  legal  but  in  its  loose  or  colloquial  sense 
as  meaning  or  comprising  land,  houses,  and  other  matters.  This 
usage  is  recognized  by  Wilde,  C.J.,  in  Doe  d.  Hemming  v.  Willetts 
(1849),  7 C.B.  709,  at  p.  715.  So  in  Lethbridge  v.  Lethbridge 
(1861),  3 DeG.  F.  & J.  523,  and  S.C.  (1862),  4 DeG.  F.  & J.  35, 
premises  was  held  sufficient  to  carry  per  se  a large  tract  of  land. 

The  intention  of  the  testator  is  to  pass  everything  necessary 
to  the  enjoyment  of  the  premises  in  which  the  testator  and  his 
wife  were  living  at  the  time  of  the  death,  and  that  on  the 
evidence  is  shewn  to  be  the  100  acres  on  which  was  placed  the 
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homestead  where  the  family  lived  on  the  farm  which  the  family 
worked.  That  not  only  appears  in  the  early  part  of  the  will, 
but  it  is  repeated  by  the  expression  used  in  the  codicil,  so  that 
this  part  of  the  will  is  not  to  suffer  because  it  may  detract 
somewhat  from  the  bequests  made  to  the  son  Joseph,  as  to  this 
land,  in  the  later  part  , of  the  will. 

By  the  later  part  of  the  will  Joseph  is  to  get  the  fee  simple 
in  the  land  when  he  is  21  years  of  age.  To  give  effect  to  all 
parts  of  the  will,  that  must  be  read  as  subject  to  the  interest  of 
his  mother  for  life.  Even  if  the  gift  to  the  mother  is  limited  to 
the  dwelling-house  and  land  immediately  used  therewith,  that 
will  still  detract  pro  tanto  from  the  absolute  estate  conferred 
upon  the  son  as  to  the  whole  100  acres.  We  cannot  get  rid  of 
some  conflict  and  incongruity,  and  the  better  view,  in  my 
opinion  on  the  whole  case,  is  that  taken  by  the  Chief  Justice  now 
in  appeal.  I would,  therefore,  affirm  his  judgment  with  costs. 

Idington,  J : — In  this  appeal  the  will  of  one  Martin,  the 
father  of  the  plaintiff,  is  relied  upon  to  recover  against  his 
mother,  Marie  Martin,  one  of  the  defendants,  possession  of  the 
land  in  question.  The  evidence  taken  subject  to  objection  upon 
the  meaning  of  the  word  “ premises  ” must,  I think,  be  discarded 
as  inadmissible.  Such  evidence  of  the  surrounding  facts  and 
circumstances  as  will  enable  one  to  understand  what  was 
intended  by  the  word  as  used  here  is  admissible  and  useful. 

The  defendant  Marie  Martin  is  by  the  last  paragraph  of  the 
will  given  “ the  full  and  whole  sole  control  of  my  property  real 
and  personal  till  my  sons  are  full  age  of  majority.” 

By  the  next  preceding  paragraph  the  hundred  acres  in 
question  are  devised  to  the  plaintiff  “ subject  ” to  “conditions, 
reservations,  limitations,  and  provisoes  ” that  follow. 

One  of  these  requires  payment  of  $600  at  the  mother’s 
death,  and  is  consistent  with  any  construction  we  are  asked  to 
put  upon  the  will.  Another  is,  that  he  will  take  care  of  his 
unmarried  sisters  and  “ attend  to  his  mother  during  sickness  or 
death  and  comply  to  her  request  as  a dutiful  son.” 

He  is  given  the  revenue  of  another  75  acres  till  his  mother’s 
death.  It  may  be  said,  therefore,  that  this  condition  of  aid  to 
sisters  and  mother  is  not  absolutely  inconsistent  with  the  claim 
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by  the  mother  to  the  possession  of  the  100  acre  farm  during  her 
life. 

The  restrictions  upon  alienation  before  his  35th  birthday 
rather  indicate  the  existence  of  an  intention  that  possession  is 
to  go  with  the  vesting,  which  is  expressed  by  saying,  “ It  is  also 
my  wish  that  my  said  son  Joseph  Martin  to  have  the  whole 
above  mentioned  property  at  the  age  of  majority.” 

Another  of  these  “ conditions,”  etc.,  is  “ that  he  will  have  to 
pay  the  allowance  due  to  his  mother  in  lieu  of  dower.”  This 
is  what  causes  the  trouble  of  interpreting  this  will.  The  wife 
(the  defendant  Marie  Martin)  is  by  a prior  paragraph  given  “ in 
lieu  of  dower  and  at  her  own  option  the  sum  of  $200  yearly  or 
the  use  of  the  premises  she  now  lives  in  and  furniture  therein 
during  her  natural  life.” 

If  she  had  elected  to  take  the  $200  yearly,  no  difficulty 
could  have  arisen.  But,  if  she  elect  to  take  “ the  premises,”  the 
question  arises,  what  premises  ? By  the  use  of  a term  of  such 
elasticity  as  this  the  difficulty  is  created, — first  of  determining 
what  extent  of  land  goes  with  the  house,  and  next,  if  the  whole 
hundred  acres  is  to  go,  how  is  effect  to  be  given  to  the  later 
provision  of  the  will,  which  as  a general  rule  of  interpretation, 
if  absolutely  inconsistent  with  the  preceding  provision,  is  to 
govern  ? 

It  is  quite  clear  that,  at  the  death  as  well  as  the  making  of 
the  will,  the  proposal  to  give  for  life  two-thirds  of  the  house  (of 
which  she  had  one-third  by  dower  right)  in  lieu  of  dower  in  175 
acres  of  land  such  as  we  are  told  this  was  and  is,  would  be  a 
mockery.  Again,  it  is  admitted  that  the  house  rental  would 
only  be  equal  to  $50  a year  in  value.  An  alternative  of  $50 
yearly  as  against  $200  a year  certainly  never  was  intended,  and 
to  add,  as  proposed  by  the  plaintiff,  four  or  five  acres,  only 
reduced  the  absurdity  in  a slight  degree. 

The  farm  of  100  acres,  house  and  all,  at  the  death  of  the  testa- 
tor, would  only  have  rented  for  $225.  We  are  driven  thus, I think, 
to  see  if  the  inconsistency  between  the  devise  to  Joseph  coming 
into  his  possession  at  twenty-one  years  of  age  and  the  option  to 
the  mother  of  claiming  the  whole  100  acres  for  life,  cannot  be 
reconciled.  I think,  having  regard  to  the  feature  of  the  widow’s 
right  to  dower  in  the  whole,  of  which  as  to  75  acres  Joseph  is 
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given  the  revenue,,  and  therefore  to  be  entitled  to  have  it  freed 
from  dower,  there  is  the  further  consideration  of  his  being 
required  to  be  a dutiful  son,  and  thus  possibly  being,  by  force  of 
circumstances,  required  to  occupy  the  premises  jointly  with  his 
mother  and  sisters  as  one  home  for  all,  the  nearest  possible 
approach  to  the  intention  has  been  reached  by  the  judgment 
giving  the  widow  the  right  to  elect  the  premises,  and  interpret- 
ing; that,  to  mean  the  100  acres. 

There  is  ample  authority  in  the  cases  of  In  re  Bywater, 
Bywater  v.  Clarke  (1881),  18  Ch.  D.  17,  and  Kerr  v.  Baroness 
Clinton  (1869),  L.R.  8 Eq.  462,  for  accepting  this  as  the  general 
scope  of  the  will,  and  ample  authority  also,  I think,  in  law  and  on 
the  facts  here,  for  reading  “premises”  as  meaning  the  100  acres. 

I do  not  feel  that  the  findings  of  fact,  as  to  non-election  by 
what  transpired  heretofore  and  found  by  the  learned  trial  Judge, 
ought  to  be  disturbed. 

In  my  way  of  looking  at  the  rights  of  Marie  Martin,  she 
has  only  an  option  to  elect  the  life  estate  in  lieu  of  dower, 
which  is  somewhat  different  from  the  judgment  appealed  from. 

Meredith,  J. : — If  the  personality  of  the  parties  to  this 
action  could  but  be  quite  forgotten  ; if  we  could  but  be  oblivious 
to  the  fact  that  there  is  on  the  one  side  the  aged,  provident,  and 
reputable  mother,  supported  by  a minor  pillar  of  her  church, 
and  on  the  other  side  the  youthful  but  improvident  and  dis- 
reputable son,  supported  by  a discredited  innkeeper  — his 
brother;  if  there  was  not  ever  present  the  certainty  that,  if 
the  former  succeed  in  this  action,  the  lands  in  question — of 
very  considerable  quantity  and  value — will,  for  some  time  to 
come  at  least,  be  saved  for  creditable  and  perhaps  graceful  pur- 
poses, whilst,  if  the  latter  succeed,  they  will  all  soon  be  lost 
altogether  in  discreditable  and  disgraceful  uses  ; if  we  could  but 
recall  to  our  aid  the  venerable  John  Doe  and  Richard  Roe  and 
completely  substitute  them  for  mother  and  son ; or,  easier  still, 
if  we  could  but  reverse  the  interests  of  the  parties  to  this  action  ; 
the  questions  that  perplex  me  would,  I feel  sure,  vanish  quite 
away.  But,  forearmed  by  this  self  forewarning,  I am  not 
without  hope  of  resisting  that  most  insidious  and  prodigiously 
fecund  microbe  of  the  mind  commonly  called  prejudice,  and  of, 
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in  substance,  doing  justice  between  the  parties,  whatever  may  be 
the  consequences. 

The  main  question  is  : — What  interests  did  the  parties 
severally  take  under  the  will  in  question  — the  will  of  the  plain- 
tiff’s father,  the  defendant’s  husband  ? 

The  gift  to  the  mother  is  in  these  words  : — 

“ To  my  wife  Marie  Martin  in  lieu  of  dower  and  at  her  own 
option  the  sum  of  two  hundred  dollars  yearly  or  the  use  of  the 
premises  she  now  lives  in  and  the  furniture  therein  during  her 
natural  life.” 

The  testator,  at  the  time  of  his  death  and  of  the  making  of 
his  will,  and  for  upwards  of  forty  years  before,  owned,  and 
resided  with  his  wife  upon,  the  farm  in  question,  and  their 
children,  several  sons  and  several  daughters,  were  born  and 
brought  up  there.  It  comprised  100  acres  of  land  of  the  present 
yearly  value  of  from  $400  to  $500  probably ; it  is  double 
fronted — extending  from  one  concession  line  to  another ; the 
dwelling-house,  barns,  stable,  cribs,  and  other  out-houses,  and 
the  orchard,  are  situate  in  the  south-westerly  corner  of  the  lot, 
fronting  on  the  9th  concession  line,  and  extending  about  half 
way  across  that  frontage.  The  buildings  seem  to  be  good,  the 
house  being  newly  built  by  the  testator  a short  time  before  his 
death.  The  farm  without  the  four  acres  is  said  to  be  at  present 
let  for  $420  a year.  There  is  a dwelling-house,  size  16  x 20 
feet,  upon  the  other  part  of  the  lot,  but  apparently  no  barns  or 
other  farm  buildings  in  connection  with  it. 

The  testator,  at  the  time  of  his  death  and  of  the  making  of 
his  will  and  for  a long  time  before,  owned  another  farm  of  75 
acres,  almost  immediately  opposite  that  upon  which  he  lived ; 
there  is  a house  on  this  lot  also. 

Both  farms  seem  to  have  been  under  the  immediate  control 
of  the  testator  during  his  lifetime,  either  worked  together  by 
him  or  under  his  immediate  direction  or  on  shares  ; the  house 
fronting  on  the  10th  concession  line  being  usually  occupied  by 
one  of  his  men  ; since  his  death  the  tenant  of  the  96  acres  has 
occupied  it,  the  widow  having  continued  to  reside  in  her  house 
ever  since  her  husband’s  death,  and  still  residing  there. 

What  then  are  “ the  premises  she  now  lives  in  and  the  furni- 
ture therein  ? ” 
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Dealing  with  these  words  alone,  quite  apart  from  the 
context,  it  is  difficult  to  understand  how  the  gift  can  include  the 
whole  farm.  A farmer  does  not  usually  call,  indeed  one  might 
venture  to  say  that  a farmer  never  called,  his  whole  farm  the 
premises  in  which  his  wife  lived,  or  ever  spoke  of  his  furniture 
being  in  her  farm,  especially  in  a formal  document.  The  Usual 
way  of  describing  it  is  by  stating  the  number  of  the  lot  and  the 
concession  and  the  township  in  which  it  is  situated,  and  the 
number  of  acres,  especially  when  it  is  so  easily  described  as  the 
land  in  question  is.  When  there  is  any  difficulty  or  doubt  as  to 
the  description,  it  would  ordinarily  be  designated  “ my  farm,”  or 
“ my  farm  on  which  I now  live,”  or  “ my  lot,”  or  “ the  lot  on 
which  I now  live.”  To  describe  his  farm  as  the  premises  in 
which  his  wife  lives  would  be  not  only  extraordinary  but  also 
inaccurate.  It  would  be  quite  accurate  to  say,  the  house  in 
which  my  wife  now  lives  and  the  furniture  therein ; and 
perhaps  not  very  extraordinary  for  a layman  to  so  speak  or 
write.  We  all  know  that  in  this  country,  at  all  events,  the 
farmer’s  wife  is  generally  the  dominus  of  the  house.  One  has 
only  to  approach  it  with  muddy  boots  on  scrubbing  day,  or  in 
any  manner  during  the  wife’s  annual  delight  of  house  cleaning, 
to  learn  who  is  lord  of  the  house,  and  generally  a very  imperious 
one  at  such  times.  We  also  all  know— if  we  know  anything  of 
the  farming  community  about  us — that  it  is  a very  common 
thing  for  the  farmer’s  wife  to  have  entire  control  of  the  dairy 
and  poultry,  on  the  terms  of  keeping  the  house  altogether  out  of 
the  proceeds  ; and  so,  in  every  sense,  being  master  of  the  situa- 
tion there.  It  is  easy  to  understand  a farmer  speaking  of  his 
house  as  his  wife’s  house  ; but  whoever  heard  of  him  speaking 
of  his  fields  as  the  premises  in  which  his  wife  lives  with  the 
furniture  therein  ; he  yields  the  mastery  there  to  no  one.  So  it 
was  not  extraordinary  nor  inaccurate,  if  the  testator  wanted  to 
give  his  wife  the  dwelling-house  and  out-houses  such  as  a 
farmer’s  widow  would  need,  some  of  them  necessary  to  the 
enjoyment  of  the  house,  and  the  orchard  around  it,  in  short,  the 
house  and  its  conveniences  and  appurtenances,  to  describe  them 
as  the  premises  in  which  she  lived,  and  to  speak  of  the  furniture 
therein,  for  more  than  likely  some  of  it  would  be  in  some  of  the 
buildings  other  than  the  dwelling-house  itself. 
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No  one  questions  that  under  the  word  “ premises  ” the  whole 
farm  might  pass,  if  upon  the  whole  will  it  was  apparent  that 
such  was  the  testator’s  intention  ; but  so  too  even  if  any  other 
word  were  used.  “ My  premises  ” or  “ the  premises  on  which 
I reside  ” would  have  made  a different  case ; so  too  would  “ my 
place  ” or  “ the  place  I live  in ; ” but  even  in  such  a case  the 
meaning  might  well  be,  “ the  dwelling-house  and  its  appur- 
tenances ; ” the  use  of  a more  modern  word  for  the  now  much 
less  familiar  one  of  “ messuage,”  which  is  described  as  meaning 
“ a dwelling-house  with  its  outbuildings  and  curtilage  and  some 
adjacent  land  assigned  to  the  use  thereof.”  Out-houses,  yards, 
orchards  and  gardens  are  “ appurtenances  : ” see  Read  v.  Read , 
W.N.  1866,  p.  386,  15  W.R.  165. 

But  all  question  and  doubt,  if  there  really  be  any,  are  set  at 
rest  by  the  context,  for  in  the  very  next  two  following  para- 
graphs the  testator  devises  the  two  farms  in  apt  language, 
describing  them  as  such  parts  of  such  lots  in  such  a township, 
and  giving  the  acreage,  just  as  one  would  expect  from  any  one 
of  ordinary  intelligence  making  a will,  as  this  will  was  made, 
with  the  assistance  of  a learned  gentleman — the  parish  priest — 
and  after  deliberation  and  abundant  opportunity  for  procuring 
and  giving  apt  descriptions.  The  testator,  and  the  writer  of  the 
will,  therefore,  well  knew  how  to  describe  his  farm  aptly,  and 
acted  upon  that  knowledge,  which  makes  it  very  plain  that  it 
was  not  intended  that  the  widow  should  under  the  word 
“premises  ” take  the  whole  100  acre  farm. 

And  that  is  not  all,  it  is  far  from  all ; for  the  testator  goes 
on  to  say  that  his  wife  shall  have  full  control  of  his  real 
property  until  his  sons  are  of  age,  and  that  his  son  Joseph — the 
plaintiff — shall  have  the  whole  of  the  property  devised  to  him 
— that  is,  the  farm  in  question — “ at  age  of  majority,”  but  is  not 
to  sell  or  incumber  it  until  35  years  of  age.  Where  there  is  the 
clear  and  express  devise  of  the  farm  to  the  son,  in  apt  words, 
with  possession  at  21,  and  the  clear  and  express  provision  that 
the  widow  shall  have  it  until  that  time,  how  is  it  possible  to 
hold  that,  under  the  indefinite  and  inadequate  expression  “ the 
premises  she  now  resides  in  and  the  furniture  therein,”  she  takes 
a life  interest  in  the  whole  of  the  same  farm  ? 

To  reach  any  such  conclusion  is  to  violate  two  cardinal  rules 
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of  construction,  as  well  as  of  common  sense  ; to  first  create  a 
repugnancy,  where  none  exists,  where  there  seems  to  me  no 
excuse  for  my  thus  stultifying  the  testator  and  the  draftsman 
of  a well  worded  will,  especially  well  drawn  for  one  not  learned 
in  the  law  ; and  then  to  give  effect  to  the  earlier  instead  of  the 
later  provision. 

I find  no  difficulty,  and  have  no  hesitation,  in  holding  that 
the  widow  takes  a life  estate  in  the  house,  in  which  she  and  her 
husband  and  family  lived,  and  its  appurtenances,  and  that, 
subject  to  that  estate,  and  to  the  restriction  as  to  alienation,  the 
plaintiff  takes  the  whole  lot  in  fee  with  possession  at  majority, 
the  defendant  having  full  control  of  it  until  that  time.  To  hold 
that  the  widow  takes  an  estate  for  life  in  the  whole  farm  is  to 
give  a meaning  to  the  words  “ the  premises  she  now  lives  in  and 
the  furniture  therein  ” which  they  do  not  bear,  to  disregard  the 
gift  in  fee  to  the  son,  and  to  nullify  the  two  separate  provisions 
as  to  the  time  of  the  son  having  possession,  precisely  fitting  the 
term  respecting  the  mother’s  control,  of  the  farm. 

Against  all  that  what  can  be  said  ? Only  this,  that  unless 
a life  estate  in  the  whole  is  given  to  the  widow,  the  choice 
which  the  will  gives  her  between  $200  a year  and  the  four 
acres,  houses,  and  orchard,  is  not  an  even  one,  is  one  which  has 
been  called  “ a manifest  absurdity.”  But  was  the  testator 
bound  to  give  an  even  or  a reasonable  choice  ? Might  he  not 
even  perpetrate  a manifest  absurdity  if  he  chose ; could  he  not 
do  as  he  pleased  with  his  own  ? And  who  are  we  to  say  that 
he  was  manifestly  absurd  or  even  unreasonable  in  giving  an 
uneven  choice  ? Absolutely  ignorant  of  the  scores  of  facts  and 
reasons  which  may  have  actuated  the  man  and  may  have  made 
that  which  has  been  condemned  as  unreasonable  and  absurd 
entirely  reasonable  and  just,  I,  never  having  seen  the  woman, 
decline  to  set  up  my  conjecture  of  what  is  reasonable  or  right 
towards  her,  against  the  knowledge  of  the  man  who  spent  well 
nigh  50  years  with  her  as  man  and  wife.  If  speculation  upon 
the  unreasonableness  of  the  provision  be  permissible,  it  is 
permissible,  whether  necessary  or  not,  to  speculate  as  to  its 
reasonableness,  and  so  speculating,  is  it  beyond  the  bounds  o 
possibility  that  the  testator  for  a very  good  reason  gave  a one- 
sided choice  ? Might  he  not  have  thought  that,  at  a time  when 
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his  son  would  probably  be  married,  it  would  be  better  that  son, 
mother,  and  daughter-in-law  should  not  live  in  the  same  house? 
There  seems  to  be  a common  impression  that  mother  and 
daughter-in-law  together  in  one  household  are  not  conducive  to 
peace  and  happiness.  Perhaps  he  had  heard  of  it,  and  thought 
it  would  be  better  that  on  the  son’s  coming  of  age  the  mother 
should  go  and  live  with  her  daughters  upon  the  25  acres  of  the 
other  farm  which  he  devised  to  them,  or  elsewhere,  and  that  she 
and  they — as  well  as  the  son  and  his  wife — would  be  better  off 
for  her  going  with  them  bringing  the  $200  a year  with  her. 
The  widow  would  doubtless  be  loath  to  leave  her  home  of  half 
a century,  and  so  it  would  be  in  accord  with  the  proverbial 
politeness  of  the  race  from  which  they  are  descended  not  to 
drive  her  from  it,  but  to  lead  her  by  an  offer  so  much  better 
that  she  could  hardly  choose  but  go  of  her  own  accord.  This 
son  seems  to  have  been  the  testator’s  favourite  child  ; to  him 
was  given  the  homestead,  and  to  him  was  committed  the  care  of 
his  mother  “ in  sickness  or  death  ” and  the  care  of  his 
unmarried  sisters  ; he  was  his  father’s  hope.  That  since  then 
his  career  has  been  terribly  disappointing,  that  so  far  his 
father’s  hopes  have  been  disappointed,  and  even  though  the 
prospects  may  seem  now  anything  but  encouraging,  are  no 
grounds  for  denying  him  his  legal  rights  under  the  will  : we 
cannot  rightly  make  a new  will  for  the  too  hopeful  testator. 

But  the  most  extraordinary  part  of  the  argument  based  on 
the  unreasonableness  or  absurdity  of  the  unequal  shares  is,  that 
it  necessitates  a choice  still  more  uneven.  The  choice  under  the 
will  is  between  $200  a year  or  the  4 acres  and  buildings,  etc. 
It  does  not  appear  upon  any  kind  of  satisfactory  evidence  what 
the  yearly  value  of  the  latter  is,  but  we  all  know  that  in  these 
days  of  intensive  farming  more  is  often  made  from  4 acres  of 
land  than  under  ordinary  farming  from  100  acres,  but,  putting 
it  at  $50  or  at  nothing  if  you  will,  the  difference  is  $150  or 
$200.  The  choice  as  the  judgment  puts  it  is  between  the  yearly 
value  of  the  farm  without  the  4 acres,  etc.,  $420,  plus  the  4 
acres,  etc.,  $50 — that  is  $470 — and  the  $200,  an  unevenness  of 
$270  against  an  unevenness  of  $150,  an  increased  “ unreason- 
ableness ” or  “absurdity”  of  at  least  $120.  This  method  of 
attacking  the  plaintiff’s  position  can  hardly  be  deemed  successful. 
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The  parish  priest  who  drew  the  will  was  permitted  at  the 
trial  to  testify,  subject  to  objection,  that  by  the  word  “ premises  ” 
the  testator  and  he  meant  that  the  widow  would  have  “ the  use 
of  the  house,  outbuildings,  and  the  produce  of  the  land  if  she 
remained  on  the  farm  ; if  she  does  not  agree  with  son,  or  if  she 
got  married  later  on  and  she  wanted  to  get  away  some  place  he 
was  obliged  to  pay  his  mother  $200  yearly.”  But,  if  that  was 
what  it  meant,  it  is  very  extraordinary  that  a man  of  his 
education  and  intelligence  did  not  say  it.  The  testimony  is  as 
to  conversations  and  a transaction  which  took  place  nearly 
twelve  years  before,  and  in  regard  to  matters  which  he  had  no 
reason  for  bearing  in  mind,  nor,  amidst  his  multifarious  duties, 
for  referring  to  in  the  interval ; so  that,  when  confronted  with 
that  part  of  the  will  under  which  the  plaintiff  is  to  have 
possession  on  attaining  majority,  he  was  naturally  somewhat 
nonplussed ; but  testified  that  that  also  was  written  exactly 
from  the  testator’s  instructions.  If  parol  evidence  were 
admissible,  it  would  be  out  of  the  question  to  give  effect  to  this 
testimony  against  the  writing.  It  was  seriously  argued  that 
such  evidence  was  admissible,  but,  when  we  ask  upon  what 
principle,  we  are  told  only  that  the  case  is  an  extraordinary  one; 
the  most  extraordinary  feature  of  it,  however,  is  that  such  a 
contention  should  be  seriously  made  : wills  are  not  to  be  revoked 
and  remade  upon  parol  evidence,  even  the  best  of  it.  But  it  is 
observable  that  this  testimony,  adduced  for  the  defendant, 
denies  the  defendant’s  claim  that  the  “ premises  ” meant  the 
whole  farm. 

There  is  a bit  of  evidence,  however,  which  is  quite  material. 
After  the  plaintiff  came  of  age  and  took  legal  proceedings 
against  the  defendant  to  enforce  his  rights  under  the  will,  the 
claim  was  settled  between  the  parties,  both  being  represented 
by  reputable  and  competent  solicitors.  The  settlement  gave 
effect  to  the  plaintiff’s  right  of  possession  of  the  farm,  except 
the  4 acres,  etc.,  the  defendant  assigning  to  the  plaintiff  the  then 
current  lease  and  the  plaintiff  re-assigning  it  to  her  as  security 
for  her  annuity  of  $200  under  the  will.  The  assignment  and 
re-assignment  are  plainly  written  in  simple  language  and  in 
about  half  a dozen  lines  each ; the  defendant,  besides  being 
represented  by  her  solicitor,  was  attended  and  aided  by  her 
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daughters.  There  can  be  no  reasonable  doubt  that  all  persons 
concerned  knew  the  purpose,  nature,  and  effect  of  the  trans- 
action, and  in  the  few  words  of  the  assignment  signed  by  the 
widow  there  is  a clear  and  deliberate  statement  that  the  plaintiff 
having  attained  his  majority  was  entitled  to  the  lands,  that  is, 
the  farm  except  the  4 acres.  I am  unable  to  agree  in  the 
judgment  of  this  Court,  but  do  agree  with  the  person  most  con- 
cerned and  who  ought  best  to  know  the  testator’s  real  intention 
— the  widow.  If  she  and  I and  those  who  aided  her  in  that 
settlement  are  altogether  wrong  in  our  interpretation  of  the  will, 
and  she  is  really  entitled  to  a life  estate  in  the  whole  farm,  then 
that  settlement  having  been  made  under  a mistake  of  that 
character  may  not  be  binding  upon  her ; but  it  is  useful  in 
shewing  the  interpretation  which  the  parties  most  concerned, 
and  most  likely  to  know,  themselves  put  upon  the  words  in 
question. 

I would  allow  the  motion  and  give  effect  to  the  plaintiff’s 
claim ; but,  upon  the  very  fair  offer  made  by  his  counsel,  the 
defendant  would  retain  the  4 acres,  etc.,  as  well  as  have  the 
annuity  of  $200,  unless  she  elects,  as  she  may  do,  to  take 
against  the  will. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Re  Russell. 

Surrogate  Courts— Jurisdiction — Accounting — Falsifying  Inventory  of  Assets. 

The  jurisdiction  of  the  ecclesiastical  court  as  to  accounting  was  of  a very 
restricted  character,  and  no  greater  measure  of  jurisdiction  in  scope,  though 
f there  may  be  in  details,  is  now  vested  in  the  surrogate  Courts  of  Ontario. 
For  full  inquiry  and  accounting  resort  must  be  had  to  the  administrative 
powers  of  the  High  Court.  Review  of  English  authorities. 

Where  upon  an  accounting  by  executors  before  a surrogate  court  Judge  it  was 
objected  by  the  residuary  legatees  that  a certain  sum  of  money,  not  included 
in  the  executors’  inventory  of  the  assets  of  the  estate,  should  have  been 
included,  and  it  appeared  that  the  widow  of  the  testator,  who  was  one  of  the 
executors,  claimed  the  sum  as  a gift  from  the  testator  in  his  lifetime  : — 
Held,  Meredith,  J.,  dissenting,  that  the  Judge  had  no  jurisdiction  to  pass 
upon  the  question  thus  raised  ; all  that  he  could  do  was  to  report  that  a 
claim  had  been  made  that  there  was  another  asset  of  the  estate,  stating  what 
it  was,  which  he  was  unable  to  investigate,  and  could  therefore  only  approve 
of  the  rest  of  the  accounts  submitted  to  him. 

Order  of  the  Judge  of  the  surrogate  court  of  Halton  reversed. 

An  appeal  by  Sarah  Russell,  widow  and  executrix  of  James 
Russell,  deceased,  from  an  order  of  the  Judge  of  the  surrogate 
court  of  Halton,  upon  the  passing  of  the  accounts  of  the  estate 
of  James  Russell,  charging  the  appellant  as  executrix  with  a 
sum  of  $500  which,  she  alleged,  had  been  given  to  her  by  the 
deceased  six  months  before  his  death,  and  which  was  deposited 
by  her  in  a bank  in  her  own  name.  The  appellant  claimed  the 
$500  as  her  own  money,  and  did  not  put  it  in  the  inventory  as 
part  of  the  estate.  The  Judge  found  that  it  was  part  of  the 
estate. 

The  appeal  was  heard  by  Boyd,  C.,  Meredith  and 
Idington,  JJ.,  on  the  29th  April,  1904. 

H.  Guthrie , K.  C.,  for  the  appellant,  contended  that  the 
Judge  had  no  jurisdiction  to  determine  the  question. 

J.  Bicknell,  K.C.,  and  J.  W.  Elliott , for  the  residuary 
legatees,  the  brothers  of  the  testator. 

W.  A.  McLean , for  the  executor. 

The  arguments  and  authorities  cited  are  referred  to  in  the 
judgments. 

June  30.  Boyd,  C. : — The  starting  point  in  this  appeal  is 
determined  by  the  decision  of  the  Court  of  Appeal  in  Cunning- 
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L.  C.  ton  v.  Cunnington  (1901),  2 O.  L.  R.  511,  that  the  surrogate 

1904  courts  of  this  Province  are  invested  with  the  authority  and 

Re  Russell,  jurisdiction  over  executors  and  administrators  and  the  render  - 
Boyd  c.  ing  of  inventories  and  accounts  conferred  in  England  on  the 
Ordinary  under  the  statute  21  Hen.  VIII.  ch.  5.  Provision  is 
made  in  the  Provincial  Act,  R. S.O.  1897,  ch.  59,  sec.  72,  and 
the  rule  of  court  (surrogate)  No.  19  (a),  for  the  filing  of 
accounts  by  the  executor  in  the  surrogate  court,  and  the 
obtaining  of  the  Judge’s  approval  thereof.  In  the  rule  this  is 
spoken  of  as  an  auditing  of  the  accounts,  and  the  Judge  is  to 
have  such  powers  in  that  behalf  as  are  conferred  upon  the 
Master  under  the  (old)  Con.  Rules  of  Practice  57  to  59,  inclu- 
sive. The  present  corresponding  Rules  are  Nos.  667,  668,  and 
669.  These  Rules  are  to  be  applied  according  to  their  scope 
and  compass  “ as  far  as  the  same  can  be  made  to  apply  ” in  the 
case  of  auditing  the  accounts.  The  scope  of  the  account 
brought  in  is  by  the  statute  “ an  account  of  the  executor’s 
dealings  with  the  estate  of  which  he  is  executor.” 

But  at  this  starting  point  of  jurisdiction  we  are  confronted 
with  a conflict  of  authorities  which  remained  unsettled  up  to 
the  time  when  the  jurisdiction  of  the  Courts  Christian  in 
matters  testamentary  was  transferred  in  1857  to  the  Court  of 
Probate  in  England.  And  it  is  therefore  no  easy  matter  to 
define  the  precise  jurisdiction  of  the  Ordinary  as  exercised  in 
and  after  the  days  of  Henry  VIII.  in  this  particular. 

The  older  cases  in  the  common  law  courts  hold  that  an 
inventory  may  be  falsified  at  the  instance  of  a legatee,  but  not 
on  the  application  of  a creditor.  That  is  stated  in  Hinton  v. 
Parker  (1723),  8 Mod.  168,  and  the  reasons  for  the  distinction 
are  given  by  Holt,  C.J.,  in  Archbishop  of  Canterbury  v.  Willis 
(1708),  1 Salk.  251,  and  more  fully  at  p.  315.  The  same  dis- 
tinction is  marked  in  Catchside  v.  Ovington  (1766),  3 Burr. 
1922,  and  applied  in  a more  modern  case  of  Henderson  v. 
French  (1816),  5 M.  & S.  406,  but  with  the  general  intimation 
that  the  duties  of  the  Ordinary  in  dealing  with  the  inventory 
were  merely  ministerial.  This  case  was  followed  by  Griffiths 
v.  Anthony  (1836),  5 A.  & E.  623,  which  extended  apparently 
the  same  restriction  to  the  case  of  a legatee.  The  case  is 
loosely  reported,  and  the  point  of  the  decision  may  be  that 
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there  was  an  excess  of  jurisdiction  in  the  reception  of  viva  voce  D-  c- 
evidence,  as  suggested  by  Williams  in  a note.  But  the  whole  1904 
situation  was  reviewed  in  a masterly  judgment  by  a civilian  of  Re  Russell. 
great  ability  and  learning,  Sir  John  Nicholl,  in  a case  sub-  Boyd,  c. 
sequent  to  Henderson  v.  French , in  1824,  which  is,  strangely, 
not  at  all  referred  to  in  Griffiths  v.  Anthony ; Sir  John 
Nicholl  maintaining  that  the  duties  of  the  Ordinary  are  not 
merely  ministerial,  but  that  objections  to  the  inventory  may  be 
entertained,  though  adverse  evidence  ought  not  to  be  received 
so  as  to  falsify  the  inventory,  though  it  may  be  amended  upon 
the  confession  or  admission  of  the  executor:  Telford  v.  Morison 
(1824),  2 Add.  Ecc.  R.  319.  The  reasons  given  for  not  proceed- 
ing upon  adverse  evidence  are  of  somewhat  technical  character, 
and  may  not  prevail  against  the  power  conferred  under  the 
rule  of  court  upon  the  surrogate  Judges  of  Ontario  in  respect 
of  assets  at  the  time  of  death  come  to  the  hands  of  the 
executor ; but  that  is  a point  not  needful  to  be  further 
discussed  at  present. 

So  stands  the  law  on  the  broad  question  of  jurisdiction. 

However,  upon  the  old  law  this  much  seems  clear,  that  the 
ecclesiastical  court  had  authority  only  to  insist  that  everything 
of  which  the  deceased  died  possessed — only  the  property  left 
at  the  death — should  be  fairly  included  in  the  inventory  and 
accountable  for  by  the  executor:  Pitt  v.  Woodliam  (1828),  1 
Hagg.  Ecc.  R.  247,  250.  And  other  cases  may  be  found  which 
indicate  that  the  present  inquiry  under  appeal  as  to  a gift  inter 
vivos , sworn  to  be  made  by  the  deceased  to  his  wife,  cannot 
properly  be  investigated  to  any  definite  result  in  the  surrogate 
forum.  In  Smith  v.  Oram  (1756),  2 Lee  Ecc.  R.  256,  the 
executrix  refused  to  include  household  goods  in  the  inventory, 
and  alleged  that  they  were  her  own,  for  that  the  deceased  had 
given  them  to  her  in  his  lifetime  as  a free  gift,  and  Sir  George 
Lee  said  it  was  probable  that  the  gift  had  been  made,  and 
there  being  no  evidence  in  contradiction,  he  exonerated  her 
quoad  the  inventory.  It  is  here  assumed  that  evidence  might 
be  given  in  contradiction.  As  to  this  I think  the  well  con- 
sidered and  later  opinion  of  Sir  John  Nicholl  rather  to  be 
followed.  The  like  case  came  up  again  in  the  next  year  in 
Leighton  v.  Leighton  (1757),  2 Lee  Ecc.  R.  356,  where  a bill  of 
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R-  c*  sale  had  been  given  by  the  deceased  to  his  sister,  who  was  also 
1904  executrix,  and  the  same  Judge  said  that  the  goods  in  the  bill  of 
Re  Russell,  sale  ought  not  to  be  inventoried,  and  that  the  validity  of  the 
BoydTc.  transaction  could  not  be  investigated  in  his  Court.  That 
decision  applies  here  to  shew  that  this  gift  inter  vivos  must  be 
impeached  in  a proper  Court,  and  that  all  that  can  be  done  by 
the  surrogate  Judge  is  to  report  that  a claim  has  been  made 
that  there  is  another  asset  of  the  estate,  stating  what  it  is, 
which  he  is  unable  to  investigate,  and  can  therefore  only 
approve  of  the  rest  of  the  accounts  submitted  to  him.  I may 
just  note  that  the  bald  report  of  Hinton  v.  Parker,  which  Sir 
John  Nicholl  criticised,  gives  some  trouble  if  hastily  read.  The 
application  was  to  falsify  the  inventory  in  respect  of  goods  of 
which  the  testator  died  possessed.  The  defendant  pleaded  that 
the  said  goods  were  disposed  by  the  testator  in  his  lifetime  and 
by  his  leave,  and  the  Court  said  this  was  a confession  of  more 
assets  than  were  in  the  inventory.  The  fact,  no  doubt,  is  that 
the  goods  were  in  the  possession  of  the  deceased  at  his  death, 
and  came  to  the  hands  of  his  widow,  the  executrix,  who  there- 
after disposed  of  them,  as  he  was  said  to  have  directed  while  he 
lived.  If  that  is  not  so,  the  case  is  inconsistent  with  others  I 
have  cited. 


Apart  from  the  effect  of  our  administration  orders,  the 
former  practice  in  England  in  cases  where  the  executor  denies 
having  particular  alleged  assets,  is  indicated  in  Simmons  v. 
Gutteridge  (1806),  13  Ves.  262,  264,  and  Tomlin  v.  Tomlin 
(1841),  1 Ha.  236,  247. 

It  was  reported  by  the  ecclesiastical  commissioners  that  the 
courts  of  equity  are  the  tribunals  usually  resorted  to  for  the 
distribution  of  the  deceased’s  personal  estate,  since  they  can 
compel  an  executor  or  administrator  in  the  same  manner  as 
they  can  an  express  trustee  to  discover  and  set  forth  an 
account  of  the  assets  and  the  application  of  them : Waddilove’s 
Digest,  p.  166,  note. 

It  appears  thus  in  various  ways  that  the  jurisdiction  of  the 
ecclesiastical  court  as  to  accounting  was  of  a very  restricted 
character,  and  no  greater  measure  of  jurisdiction  in  scope, 
though  there  may  be  in  details,  is  now  vested  in  the  surrogate 
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courts  of  the  Province.  For  full  inquiry  and  accounting  resort 
must  be  had  to  the  administrative  powers  of  the  High  Court. 

The  question  is  novel  and  difficult,  and  there  should  be  no 
costs  of  appeal,  though  the  ruling  is  set  aside  on  this  point  of 
the  alleged  gift  being  an  asset. 

Idington,  J. : — James  Russell,  by  his  last  will  and  testa- 
ment, appointed  his  wife,  the  widow  who  appeals  herein, 
executrix  thereof,  with  an  executor.  They  having  been 
brought  or  gone  before  the  Judge  of  the  surrogate  court  of  the 
county  of  Halton  for  the  purpose  of  passing  their  accounts  as 
executor  and  executrix,  a claim  was  made  by  the  residuary 
legatees  before  the  Judge  that  the  widow  was  a debtor  to  her 
husband’s  estate  to  the  extent  of  $500  in  respect  of  money 
alleged  to  have  been  given  to  her  by  the  husband  before 
making  his  will. 

The  learned  Judge  at  first  doubted  his  jurisdiction,  but  on 
a surcharge  by  the  legatees,  all  parties  concerned  having  been 
served  with  an  appointment  for  the  purpose  of  hearing  this 
claim,  took  such  evidence  as  the  parties  chose  to  offer,  and 
adjudged  that  the  widow  was  bound  to  account  for  this  sum  of 
money.  The  question  of  his  jurisdiction  to  try  such  an  issue 
as  incidental  to  the  auditing  of  the  widow’s  accounts  as 
executrix  is  now  raised. 

It  is  not  claimed  that  any  such  authority  is  conferred  by 
express  legislation,  but  that  she,  being  bound  by  the  terms  of 
rule  19  of  the  surrogate  court  rules  of  Ontario  to  bring  her 
accounts  as  executrix  before  a duly  constituted  auditor,  is 
therefore  bound  to  admit  her  liability  or  submit  to  such  finding 
as  the  Judge  may  on  inquiry  come  to  in  regard  to  her  position 
as  a debtor.  If  this  contention  be  well  founded,  then  no 
matter  how  large,  numerous,  and  complicated  the  transactions 
may  happen  to  be  that  have  taken  place  between  a testator  and 
the  person  he  appoints  as  executor,  or  between  them  and 
others,  the  trial  and  adjustment  of  the  rights  and  liabilities 
that  have  thus  arisen,  must  be  determined  by  this  auditor  “ of 
the  dealings  with  the  estate.”  I cannot  think  any  such  result 
is  within  the  purview  of  the  legislation  that  constitutes  this 
method  of  auditing  the  accounts  of  an  executor  as  such. 
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Nor  has  it  any  foundation  in  the  practice  of  the  Probate 
Court  in  England,  or  its  predecessor,  the  ecclesiastical  court. 

Inventories  might  be  amendable  on  confession  of  further 
assets,  even  if  part  of  the  further  assets  should  happen  to  be  a 
debt  from  the  executor. 

No  witnesses  or  contestation  could  ever  be  heard  there. 
Nor  does  the  Surrogate  Courts  Act  countenance  the  idea  that 
the  Judge  thereof  has  to  find  a fixed  balance  of  what  the 
executor  has  to  account  for,  including  what  he  may  have  owed 
the  testator. 

Such  approval  as  the  Judge  may  give  “in  whole  or  in  part 
to  an  executor’s  account  of  his  dealings  with  the  estate  ” is, 
subject  to  the  exceptions  of  fraud  or  mistake,  to  “ be  binding 
upon  any  person  who  was  notified  of  the  proceedings  taken 
before  the  surrogate  Judge  or  who  was  present  or  represented.” 

These  beneficial  provisions  for  keeping  of  record  evidence 
to  protect  an  executor  never  were  intended  to  be  a means  of 
harassing  him. 

I think  this  appeal  should  be  allowed  with  costs  to  the 
appellant  as  against  the  residuary  legatees,  and,  in  default  of 
payment  by  them,  then  out  of  the  estate. 

Meredith,  J. : — The  learned  surrogate  court  Judge  was,  in 
my  opinion,  quite  right  upon  the  question  of  jurisdiction,  as 
well  as  upon  the  merits,  in  this  case,  and  I would  affirm  his 
judgment,  but  with  leave,  if  necessary,  to  the  respondent  to 
apply  to  him  to  re-open  the  matters  as,  and  for  the  reasons 
which,  I shall  presently  state. 

As  some  of  the  difficulties  which  the  case  has  presented 
seem  to  me  to  have  been  caused  by  a misconception  of  some  of 
the  facts,  it  would  be  well,  in  the  first  place,  to  state  in  their 
order  such  of  them  as  are  material. 

The  testator  and  the  respondent  were  husband  and  wife. 
He  was  a retired  farmer  fairly  well  off,  and  she  was  his  second 
wife ; they  were  married  about  ten  years  before  his  death. 
For  two  or  three  years  before  his  death  he  had  been  in  ill 
health,  and,  during  the  last  six  months  or  so  of  his  life,  he  was 
bedridden  and  quite  unable  to  be  about  his  business,  in  con- 
sequence of  a “ paralytic  stroke.”  He  died  in  the  month  of 
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December,  1902.  In  July  of  that  year  he  had  called  in  a loan, 
to  his  brother,  of  $500,  saying  that  he  required  payment  as  he 
was  not  going  to  live  long  and  wanted  the  money  to  pay  his 
expenses.  The  money  was  admittedly  his,  and  that  money  is 
the  sum  in  question  in  this  appeal.  The  wife  has  testified  that 
it  was  subsequently  given  by  him  to  her,  and  it  was  certainly 
deposited  by  her  to  her  own  credit  in  a savings  bank. 

In  June,  1903,  the  appellant  applied  to  the  Judge  of  the 
surrogate  court,  by  petition,  to  “ audit,  take,  and  pass  ” her 
accounts,  and  to  allow  compensation  for  her  services  as  execu- 
trix, alleging  that  she  had  filed  “ full  and  correct  accounts  ” of 
her  administration  of  the  estate.  The  accounts  were  accord- 
ingly taken,  and  the  sole  question  is,  whether  she  has  been 
rightly  charged  with  the  before-mentioned  sum  of  $500,  which 
admittedly  was  the  testator’s  money,  and  came  to  her  hands 
but  which  she  alleges  was  given  to  her  absolutely  by  him  in 
his  lifetime. 

That  the  learned  Judge  was  right  in  holding  that  the  gift 
was  not  established,  there  can  be  no  reasonable  doubt.  The 
money  was  his,  the  husband’s ; the  onus  of  proof  of  the  gift 
was  upon  her,  and  corroborative  evidence  is  required  by  statute- 
Altogether  apart  from  the  statute  it  would  be  a very  dangerous 
thing  to  sustain  such  gifts  except  upon  very  satisfactory 
evidence.  Here  the  evidence  falls  short  of  that,  and  has  no 
corroboration ; everything  depends  upon  the  appellant’s  oath 
only,  whilst,  if  there  had  really  been  such  a gift,  it  is  hardly 
likely  that  no  other  person,  among  all  their  relatives  and 
friends,  would  have  been  made  aware  of  it.  The  appellant’s 
own  act  in  depositing  the  money  in  her  own  name  has  no 
corroborative  effect ; there  is  no  evidence  whatever  except  her 
own  that  her  husband  had  any  knowledge  of  the  deposit ; but 
for  her  evidence  one  would  gather  that  he  died  in  the  belief 
that  it  was  deposited  to  his  credit;  and  the  act  itself  was 
quite  as  consistent  with  a deposit  by  her,  as  his  agent,  for 
convenience  in  withdrawing  the  money,  had  he  lived  long 
enough  to  need  its  expenditure  in  his  lifetime;  or  with  a 
misappropriation  of  it  to  her  own  use ; in  which  case  it  would 
have  been  deposited  in  precisely  the  same  way : if  it  were 
really  a gift,  in  all  probability  some  one  would  have  been  called 
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to  witness  it,  or  there  would  be  some  independent  evidence  of 
the  gift  or  of  his  knowledge  of  the  deposit  in  her  own  name, 
and  that  it  was  for  her  own  use,  not  for  his,  nor  for  the  use  of 
his  household.  Apart  from  the  cases  and  from  the  require- 
ments of  the  statute,  I would  have  declined  to  give  effect  to  the 
appellant’s  claim;  under  them  the  learned  Judge’s  conclusion 
seems  to  me  clearly  right ; and  it  is  not  necessary  to  invoke  any 
ground  of  constructive  fraud  by  reason  of  the  confidential 
relationship  in  money  matters  hetween  husband  and  wife  owing 
to  the  husband’s  infirmities:  see  Thompson  v.  Coulter  (1903),  34 
S.C.R.  261;  Marshal  v.  Crutwell  (1875),  L.R.  20  Eq.  328;  Hill 
v.  Wilson  (1873),  L.R.  8 Ch.  888;  and  In  re  Garnett , Gandy 
v.  Macaulay  (1885),  31  Ch.  D.  1.  The  argument  for  the 
appellant  based  upon  a legal  presumption  as  to  the  effect  of  a 
gift  from  husband  to  wife  skipped  the  essential  point — proof  of 
the  gift.  The  result  is,  that  the  moneys  in  the  hands  of  the 
executrix  at  the  time  of  the  testator  s death  were  his  moneys ; 
or,  put  upon  the  lowest  ground,  she  was  debtor  to  him  in  the 
amount  of  them,  which  is  practically  the  same  thing,  the  rule 
being  that  a debt  due  from  the  executor  to  the  testator  is  con- 
sidered to  have  been  paid  to  himself,  and  the  executor  is 
accountable  for  the  amount  as  assets  come  to  his  hand.  The 
conclusion  must  therefore  be  that  the  executrix  is  chargeable 
with  the  sum  in  question. 

But  it  is  said  that  the  surrogate  court  had  not  power  to 
consider  the  question.  Any  difficulty  which  this  question  of 
jurisdiction  may  have  occasioned  seems  to  me  to  have  arisen 
from  a misunderstanding  of  the  nature  of  the  proceedings  in 
that  court.  They  have  here  been  dealt  with  as  a case  of  merely 
exhibiting  an  inventory.  It  is  difficult  to  account  for  the 
misunderstanding,  for  the  difference  between  merely  exhibiting 
an  inventory  and  accounting  ought  to  be  manifest,  even  when, 
as  is  usually  the  case,  an  inventory  is  required  and  exhibited 
with  the  account ; but  here  the  proceedings  were  taken  at  the 
instance  of  the  executrix  and  for  the  final  passing  of  her 
accounts  and  the  allowance  of  her  compensation  only ; an 
inventory  is  not  even  mentioned  throughout  the  proceedings. 
It  is,  therefore,  not  necessary  to  consider  what  power  that 
court  has  in  regard  to  inventories  apart  from  any  accounting ; 
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but,  as  I cannot  agree  in  the  views  which  have  been  expressed 
upon  that  subject,  it  is  proper  to,  as  shortly  as  possible,  express 
my  views  of  it.  Owing  to  the  very  large  powers  conferred 
upon  the  surrogate  courts  by  statute  and  by  rules  of  court,  it 
is  not  necessary  to  state  what  the  powers  of  the  ecclesiastical 
courts  were,  but  I am  bound  to  say  that  they  were  not  so 
circumscribed  as  some  seem  to  have  thought  and  some  to  still 
think.  In  the  first  place,  attention  should  be  directed  to  the 
very  misleading  character  of  that  part  of  the  head-note  to  the 
case  Gunnington  v.  Gunnington,  2 O.L.R.  511,  referring  to  the 
jurisdiction  of  the  surrogate  courts.  It  is  based  upon  the 
observations  of  one  of  the  Judges,  directed  entirely  to  the  time  in 
which  executors  and  administrators  might  voluntarily,  or  might 
be  compelled  to,  exhibit  an  inventory  and  bring  in  their  accounts, 
but  in  no  sense  to  the  proceedings  thereupon.  The  learned 
Judge  was  simply  pointing  out  that  under  Rule  19  executors 
and  administrators  had  been  for  a short  time  required  in  every 
case  to  “ exhibit  under  oath  a true  and  perfect  inventory  of  the 
property  of  the  testator  or  intestate  and  render  a just  and  true 
account  of  their  executorship  or  administration,”  within  18 
months  after  grant,  but  that  that  was,  soon  after  the  passing  of 
the  Rule,  changed  by  legislation  bringing  the  practice  in  this 
respect  back  to  what  it  was  before  the  passing  of  the  Rule 
(except  as  to  cases  in  which  infants  are  interested),  that  is, 
requiring  an  inventory  and  accounting  only  when  thereunto 
lawfully  required.  There  ought  to  be  no  room  for  mistaking 
the  meaning  of  these  observations,  for  they  are  immediately 
followed  by  remarks  upon  the  very  wide  powers  of  the 
surrogate  courts  in  proceeding  upon  the  accounts  when  so 
brought  in. 

It  is  manifestly  erroneous  to  say  that  the  jurisdiction  of  the 
surrogate  court  is  limited  to  that  conferred  on  the  ecclesiastical 
courts  by  the  statute  of  Henry.  But  in  regard  to  the  power  of 
the  ecclesiastical  courts  in  respect  of  inventories,  it  is  true  that 
some  of  the  common  law  courts  seem  to  have  considered  that  in 
compelling  the  exhibiting  of  an  inventory  at  the  instance  of  a 
creditor,  but  not  at  the  instance  of  a legatee,  such  courts  had 
no  judicial  power : they  seemed  to  have  been  under  the  impres- 
sion that  the  powers  of  such  courts  rested  solely  upon  the 


D.  C. 
1904 

Re  Russell. 
Meredith,  J. 


490 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1904 

Re  Russell. 
Meredith,  J. 


statute  of  Henry,  and  that  under  that  enactment  their  duties 
were  merely  ministerial.  But  it  was  afterwards  pointed  out 
that  the  Act  expressly  reserved  any  other  powers  they  had, 
and  that  they  had  long  had  and  exercised  judicial  powers  in 
respect  of  the  inventory : see  Telford  v.  Morison,  2 Add.  Ecc. 
R.  at  p.  321  : and  these  courts  continued  to  exercise  such 
powers,  always  adhering  to  the  practice  of  entertaining  objections 
to  inventories,  and  do  not  seem  to  have  been  afterwards 
interfered  with  by  any  other  court  in  this  respect.  I am, 
therefore,  unable  to  agree  in  the  opinion  that,  even  if  this  were 
a case  of  exhibiting  an  inventory  only,  the  ecclesiastical  courts 
might  not  have  exercised  judicial  power  over  it.  No  case  to 
the  contrary  has  been  found.  Smith  v.  Oram , 2 Lee  Ecc.  R. 
256,  was  a proceeding  for  contempt  of  court  in  which  proof  of 
the  gift  was  corroborated  by  several  deponents,  and  the 
defendant  had  set  forth  in  her  affidavit  what  the  goods  were 
and  their  value.  In  Leighton  v.  Leighton , 2 Lee  Ecc.  R.  356, 
the  citation  to  exhibit  an  inventory  was  refused  because  the 
testator  had  no  effects  at  the  time  of  his  death.  The  goods  in 
question  had  been  actually  and  admittedly  sold  and  transferred 
by  a duly  executed  bill  of  sale  by  the  testator  to  his  daughter 
in  his  lifetime : creditors  sought  to  set  aside  the  sale  as  a fraud 
upon  them  : it  was  said  that  that  question  was  not  triable  in 
the  ecclesiastical  court : see  Burn’s  Ecclesiastical  Law,  9th  ed., 
vol.  4,  pp.  404  et  seq.,  and  Williams  on  Executors,  9th  ed.,  part 
III.,  Bk.  II.,  ch.  1,  sec.  III. 

There  were  two  difficulties  in  the  way  of  the  latter  courts 
in  dealing  with  objections  to  an  inventory.  The  inventory  was 
required  to  be  sworn  to  by  the  party  exhibiting  it  and  the 
valuation  to  be  made  upon  the  oaths  of  appraisers.  Such  a 
document  could  not  well  be  added  to  or  taken  from  against  the 
will  of  the  deponent,  nor  the  executor  constrained  under  oath 
to  admit  that  which  he  denied:  and  there  was  not  the  power  to 
try  questions,  as  they  are  now  generally  tried,  on  viva  voce 
evidence  with  ample  power  to  compel  the  attendance  of 
witnesses  and  production  of  documents.  The  former  difficulty 
does  not,  of  course,  exist  in  the  taking  of  the  accounts,  and  the 
atter  has  been  very  amply  overcome  in  all  cases  by  the 
provisions  of  Rule  19. 
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But,  however  interesting  it  may  be,  the  ancient  law  and 
practice  as  to  such  inventories  is  now  of  no  very  great  practical 
utility,  because  by  the  rules  of  the  surrogate  court  the  practice 
has  been  quite  modernised,  and  always  has  been  in  this 
Province  quite  simple  and  practically  free  from  contestation. 
Contrary  to  the  practice  in  the  later  days  of  the  ecclesiastical 
courts,  here  an  inventory  of  a more  or  less  general  character 
under  oath,  but  without  any  sworn  appraisement  by  valuers, 
has  generally  been  required  with  every  application  for  probate 
or  letters  of  administration — see  R.S.O.  1897,  vol.  III.,  ch.  337, 
sec.  9 — and  any  further  inventory  has  seldom  been  called  for 
except  in  connection  with  a final  accounting  by  the  executor  or 
administrator.  In  this  Province,  and  especially  since  the 
Devolution  of  Estates  Act,  the  estates  of  deceased  persons  are 
generally  speedily  converted  into  money  and  distributed,  and  a 
final  accounting  in  an  inexpensive  manner  in  the  locality  is  all 
that  is  needed.  There  is  seldom  any  occasion  for  the  produc- 
tion of  evidence  against  a legal  personal  representative  of  the 
actual  assets  come  to  his  hands  to  be  admimistered,  or  of  which 
the  deceased  died  possessed  or  entitled  to. 

And,  however  interesting  the  somewhat  ancient  history  of 
the  inventory  in  such  courts,  it  is  not  the  subject  here  in  question. 
This  is  a case  of  accounting  and  accounting  simply  and 
under  modern  practice.  The  powers  of  the  ecclesiastical 
courts  in  regard  to  the  accounts  of  administrators  and 
the  distribution  of  intestates  estates  were,  under  several 
statutes,  very  wide.  Executors  and  administrators  have 
always  been  required  to  make  oath,  and  administrators 
to  give  bonds,  that  they  will  render  a just  and  true  account 
whenever  lawfully  called  upon  to  do  so.  The  Statute 
of  Distributions — 22  & 23  Car.  II.  ch.  10,  sec.  3 — provided  that 
the  Ordinaries  and  ecclesiastical  Judges  having  power  to  com- 
mit administration  of  the  goods  of  persons  dying  intestate  shall 
and  may  and  are  entitled  to  proceed  and  call  administrators  to 
account  for  and  touching  the  goods  of  any  person  dying  intes- 
tate ; and  upon  hearing  and  due  consideration  thereof  to  make 
just  and  equal  distribution  of  what  remained  clear  (after  all 
debts,  funeral  and  just  expenses  of  every  sort,  first  allowed  and 
deducted.)  The  practice  was  to  cite  creditors  and  legatees  and 
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all  other  persons  having  interest  to  be  present  at  the  taking  of 
the  account,  so  as  to  bind  them.  An  adverse  party  was  always 
at  liberty  to  disprove  or  object  to  the  account  and  inventory. 
The  subject  is  fully  dealt  with  and  the  practice  of  the  courts 
described  in  Younge  v.  Skelton  (1831),  3 Hagg.  Ecc.  R.  780,  783, 
where  it  is  said,  among  other  things  : “ Objections  may  be 
taken  to  the  inventory  and  to  the  account.  In  that  case  the 
objections  must  be  stated  in  an  allegation,  and  proof  be  given 
thereof  and  that  when  allowed  or  admitted  the  next  step  was 
“ to  refer  them  to  the  registrar  to  examine  and  report  what  is 
the  residue  or  balance  remaining  to  be  distributed  according  to 
the  statute,  and  to  allot  portions,  that  is,  to  report  what  is  the 
share  of  each  person  in  distribution,  previously  deducting  all 
necessary  costs  and  expenses  which  ought  to  be  first  paid.  The 
registrar’s  report  is  of  course  open  to  objection,  but  when  con- 
firmed by  the  Court  the  next  step  is  to  assign  the  administrator 
to  pay  to  each  person,  reported  to  be  entitled,  the  share  which 
has  thus  been  limited  and  appointed,  and  to  enforce  that  pay- 
ment by  the  compulsory  process  of  the  Court,  unless  sufficient 
cause  be  shewn  against  enforcing  its  order.  . . . This,  I 

apprehend,  would  be  the  regular  course  of  proceeding.  . . . 

Special  circumstances  may  however  arise  in  each  of  these  stages. 
The  inventory  may  be  objected  to — that  property  has  not  been 
entered  ; the  account  may  be  objected  to — that  payments  have 
been  made  or  debts  entered  which  are  not  properly  to  be  charged 
against  the  estate.”  See  also  Williams  on  Executors,  9th  ed„ 
pt.  V.,  Bk.  II.,  ch.  III.,  and  Burn’s  Ecclesiastical  Law,  9th  ed,, 
vol.  4,  pp.  603  et  sea. 

The  simple  and  convenient  practice  existing  early  in  the  18th 
century  has  surely  not  been  mangled  and  rendered  useless  in  the 
20th  century.  It  can  scarcely  be  that  now  the  surrogate  courts 
are  to  make  only  a partial  and  ineffectual  inquiry  and  take  a 
tail-less  account — without  striking  any  balance — as  has  been 
suggested.  It  is  true  that  by  legislation  the  Court  of  Probate 
in  England  was  deprived  of  the  power  to  maintain  actions  for 
legacies  or  for  the  distribution  of  the  residues  of  estates,  and 
that,  following  such  legislation,  a similar  restriction  has  been 
applied  to  the  surrogate  courts  of  this  Province,  thus  largely 
removing  occasion  for  taking  accounts  in  these  courts,  but  they 
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have  not  been  deprived  of  the  power  to  enforce  the  exhibiting 
of  inventories  and  the  passing  of  accounts  ; on  the  contrary,  the 
powers  of  the  surrogate  courts  have  been  much  enlarged,  as 
shall  presently  be  shewn. 

But,  notwithstanding  the  powers  of  the  ecclesiastical  courts 
and  the  taking  of  the  accounts  there,  the  aggressive  Court  of 
Chancery  was  in  the  habit  of  undertaking  the  administration  of 
the  estates  of  deceased  persons:  see  Glen  v.  Webster  (1754),  2 
Ecc.  R.  31 ; Deeks  v.  Strutt  (1795),  3 T.R.  690,  692;  Bouverie 
v.  Maxwell  (1866),  L.R.  1 P.  & D.  272  ; Bissell  v.  Axtell  (1688), 
2 Vern.  47  ; and  Bell  v.  Landon  (1882),  18  C.L.J.  178  : and  the 
practice  was  so  general  at  one  time  in  this  Province  that  an 
accounting  in  the  surrogate  court  was  almost  an  unheard  of 
procedure.  The  enormous  amount  thus  wasted  in  law  costs  in 
administration  and  partition  matters — generally  grossly  dispro- 
portionate to  the  amount  at  stake — became  so  scandalous  that 
that  Court  itself  took  steps,  by  orders  of  Court  simplifying  the 
proceedings  and  providing  for  a commission  in  lieu  of  costs,  to 
remedy  the  evil.  The  relief  was  far  from  ample  ; but  ample 
relief  subsequently  came  in  the  passing  of  the  Devolution  of 
Estates  Act,  and  of  the  rules  of  the  surrogate  courts  establish- 
ing and  making  plain  the  practice  as  to  exhibiting  inventories 
and  accounting  in  those  courts — in  terms  conferring  upon  them 
the  powers  which  the  Masters  in  Chancery  had  ; which  relief 
was  made  more  effectual  by  the  amendment  to  the  Surrogate 
Courts  Act  making  binding  the  accounts  taken  in  those  courts, 
if  subsequently  required  to  be  passed  in  the  High  Court,  upon 
all  persons  notified  of  the  proceedings  or  present  or  represented 
thereat,  and  upon  anyone  claiming  under  any  such  person, 
excent  so  far  as  mistake  or  fraud  could  be  shewn. 

The  result  has  been  entirely  satisfactory  ; it  is  quite  in 
accord  with  the  trend  of  legislation  for  years  past,  which  has 
been  towards  increasing  the  jurisdiction  of  the  inferior  courts, 
and  reducing  the  costs  of,  and  simplifying  and  localising,  legal 
proceedings  ; and  has  reduced  the  rush  to  the  Court  of  Chancery 
with  all  sorts  of  administration  and  partition  matters,  until  now 
there  is  probably  not  one  where  there  were  fifty  or  one  hundred 
such  cases  before  : vastly  to  the  relief  of  the  intelligent  litigant 
who  would  sooner  give  up  a just  claim  or  objection  than  get 
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into  Chancery  over  it,  with  the  certainty  of  the  sum  in  dispute, 
even  if  several  hundreds  of  dollars  in  amount,  being  eaten  up 
in  “ costs  out  of  the  estate.” 

Having  in  mind  chen  the  powers  and  practice  of  these 
ancient  courts,  which  have  descended  to  the  surrogate  courts,  let 
us  now  turn  to  the  more  modern  provisions  of  the  written  law 
upon  the  subject. 

Rule  19  of  the  surrogate  court  rules  of  1892  is  in  these 
words : — 

“ 19.  Executors  and  administrators  shall  within  a period  of 
eighteen  months  after  grant  made,  and  sooner  if  the  Judge  shall 
so  direct,  exhibit  under  oath  a true  and  perfect  inventory  of  the 
property  of  the  testator  or  intestate  (as  the  case  may  be),  and 
render  a just  and  full  account  of  their  executorship  or  adminis- 
tration. The  Judge  shall  upon  application  made  to  him  for 
that  purpose  have  power  to  extend  the  said  period  of  eighteen 
months.  If  the  executor,  or  administrator  with  the  will 
annexed,  is  the  sole  legatee  or  devisee  of  the  property  devolv- 
ing, the  Judge  may  direct  that  he  shall  be  relieved  from  the 
operation  of  this  rule,  provided  there  are  no  creditors  of  . the 
estate. 

“ ( a ) The  general  rules  which  govern  in  the  Master’s  office 
of  the  Supreme  Court  of  Judicature  under  a judgment,  or  order 
of  reference,  and  the  rules  of  practice  and  procedure  thereof 
for  the  time  being,  so  far  as  the  same  can  be  made  to  apply, 
shall  be  adopted  in  the  case  of  the  auditing  an  executor’s  and 
administrator’s  account  by  the  Judge,  substituting  the  word 
‘ Judge  ’ for  the  word  ‘ Master’  and  also  for  the  word  ‘Examiner  ’ 
wherever  it  occurs  in  any  such  rule.  (See  Con.  Rules  of 
Practice  57  et  seq.  to  Rule  No.  59  inclusive.)” 

The  (1888)  Consolidated  Rules  of  Practice  of  the  Supreme 
Court  of  Judicature  for  the  Province,  thus  incorporated  in  the 
surrogate  court  practice,  are  in  these  words : — 

“ 57.  Under  a judgment  or  order  of  reference,  the  Master 
shall  have  power  : 

“ (1.)  To  take  the  accounts  with  rests  or  otherwise  ; 

“ (2.)  To  take  account  of  rents  and  profits  received  or  which, 
but  for  wilful  neglect  or  default,  might  have  been  received  ; 

“ (3)  To  set  occupation  rent ; 
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“ (4.)  To  take  into  account  necessary  repairs,  and  lasting 
improvements,  and  costs  and  other  expenses  properly  incurred 
otherwise,  or  claimed  to  be  so  ; 

“ (5.)  To  make  all  just  allowances  ; 

“ (6.)  To  report  special  circumstances  ; 

“ (7.)  And  generally,  in  taking  the  accounts,  to  inquire, 
adjudge,  and  report  as  to  all  matters  relating  thereto,  as  fully  as 
if  the  same  had  been  specially  referred. 

“ 58.  Under  a judgment  or  order  of  reference,  witnesses  may 
be  examined  before  any  Examiner  of  the  Court. 

“ 59.  The  Master  may  cause  parties  to  be  examined,  and  to 
produce  books,  papers  and  writings,  as  he  thinks  fit,  and  may 
determine  what  books,  papers  and  writings  are  to  be  produced, 
and  when  and  how  long  they  are  to  be  left  in  his  office  ; or  in 
case  he  does  not  deem  it  necessary  that  such  books  and  papers 
or  writings  should  be  left  or  deposited  in  his  office,  he  may  give 
directions  for  the  inspection  thereof  by  the  parties  requiring  the 
same,  at  such  time  and  in  such  manner  as  he  deems  expedient.” 

So  that  upon  the  taking  of  the  accounts  the  surrogate  court 
Judge  shall  have  and  shall  adopt  all  or  any  of  these  powers  in 
so  far  as  they  can  be  made  to  apply  : in  other  words,  he  shall 
have  the  same  power  as  a Master  in  Chancery  formerly,  and  as 
a Master  of  the  High  Court  now,  would  have  upon  a decree, 
judgment,  or  order  of  reference  in  an  administration  action  or 
proceeding,  in  all  things  concerning  the  executor’s  or  adminis- 
trator’s accounts  ; thus  doing  away  with  the  necessity  or  excuse 
for  going  into  the  High  Court  because  of  any  more  ample 
power  of  procedure  there. 

The  provisions  of  the  tariff,  which  form  part  of  the  Rules  of 
1892,  throw  additional  light  upon  the  character  of  the  account- 
ing under  the  rules.  I refer  to  the  following  portions  : — 

“ Audit  and  Passing  Accounts  of  Executor  or 
Administrator. 

“ Where  the  inventory  and  accounts  are  brought  in  volun- 
tarily and  the  next  of  kin  or  legatees,  or  devisees,  or  creditors 
do  not  appear,  or  appearing,  there  are  no  contentious  proceedings 
or  dispute  about  accounts.” 

“ Where  the  accounts  are  brought  in  by  citation,  or  Judge’s 
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order,  and  the  proceedings  are  compulsory,  or  contentious,  or 
where  there  are  disputed  accounts. 

“ 20.  For  citation  or  order  and  serving  same,  and  subsequent 
proceedings  taken  thereupon  by  the  solicitor  and  counsel,  where 
counsel  properly  attend,  the  same  fees  may  be  charged  and 
allowed  in  taxation  in  all  respects  as  in  case  of  contentious  pro- 
ceedings. 

“ 21.  To  the  solicitor  of  the  executor,  or  administrator  cited 
and  to  his  counsel,  where  counsel  properly  attend,  the  same  fees 
may  be  charged  and  allowed  in  taxation,  as  in  the  case  of  con- 
tentious proceedings. 

“ 22.  For  preparing  accounts  and  bringing  in  the  same  and 
all  subsequent  proceedings  up  to  passing  accounts  and  order 
granting  allowance  to  executor,  or  administrator  (when  taken 
or  made),  the  same  fees  may  be  charged  and  allowed  in  taxation 
as  the  foregoing  items  4 to  19  inclusive,  respectively,  when 
applicable. 

“ 23.  For  taking  out  subpoena,  and  making  copies,  and 
getting  the  same  served  (when  necessary)  the  same  fees  may  be 
charged  and  allowed  at  taxation  as  for  similar  services  rendered 
in  contentious  proceedings.” 

In  view  of  all  this  can  there  be  any  doubt  that  the  surro- 
gate courts  have  just  as  ample  power  and  as  convenient 
machinery  for  dealing  with  such  accounts  as  any  other  court  in 
this  Province  has  ? Can  any  one  doubt  that  they  can  hear  and 
determine  any  question  which  can  arise  as  to  any  item  omitted 
from  or  entered  in  such  accounts  ? If  not,  these  elaborate 
provisions  for  taking  such  accounts  are  little  better  than  a farce, 
and  the  surrogate  courts  of  to-day  have  less  power  than  the 
ecclesiastical  courts  of  the  17th  century  had.  How  can  an 
account  be  taken  without  striking  a balance ; and  how  can  any 
balance  be  arrived  at  unless  every  item  which  does,  and  every 
item  which  ought  to,  appear  in  it  can  be  taken  into  account  ? 

That  the  $500  in  question  ought,  upon  the  finding  respecting 
it,  to  be  charged  against  the  executrix,  is  obvious.  They  were 
moneys  of  the  testator  come  to  her  hands  just  as  much  as  if 
taken  from  his  cash  box,  or  received  from  any  of  his  debtors. 
Put  even  upon  the  ground  that  they  were  a debt,  or  to  be  treated 
as  a debt,  from  her  to  him,  the  result  is  the  same : but,  to  make 
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the  position  in  such  a case  quite  plain,  let  me  read  from  a book 
of  high  authority  : — “ The  effect  in  equity  of  the  appointment 
of  a debtor  to  the  office  of  executor,  is  . . . that  the  debt 

due  from  the  debtor  executor  is  considered  to  have  been  paid  to 
him  by  himself ; and  upon  this  supposition  it  is  an  established 
rule  in  equity  that  the  executor  shall  be  accountable  for  the 
amount  of  his  debt  as  assets : ” Williams  on  Executors,  9th  ed., 
pp.  1178-9  ; see  Ingle  v.  Richards  (1860),  28  Beav.  366. 

It  is  suggested  that  the  word  “ audit  ” used  in  the  rule 
limits  in  some  indefinite  way  the  power  of  the  surrogate  courts. 
The  word  may  not  be  the  most  apt  one  to  describe  a legal  pro- 
ceeding : but  what  difference  can  it  make,  when  the  nature  of 
the  proceeding  and  the  mode  of  procedure  are  so  amply 
indicated  in  the  Consolidated  Rules  incorporated  in  that  rule  ? 
And,  apart  from  all  this,  looking  at  the  word’s  derivation  and  at 
its  ordinary  meaning  (given  in  the  first  dictionary  that  comes 
to  my  hand  as  “ settling  accounts  by  examining  documents  and 
parties  concerned — a final  account”),  it  is  wide  enough  whether 
appropriate  or  inappropriate.  What  would  be  thought  of  an 
auditor  who,  being  informed  of  a sum  of  money  said  to  be 
wrongly  withheld  by  the  accounting  party,  should  make  no 
inquiry  but  certify  to  the  correctness  of  the  accounts  because 
the  accounting  party  claimed  it  as  a gift  ? 

Again,  it  is  suggested  that  it  might  be  giving  to  the  surro- 
gate courts  too  much  power  if  it  were  held  that  they  might 
investigate  such  a case  as  this.  That,  however,  is  for  the 
Legislature  : and  their  action,  constantly  and  consistently,  has 
been  to  increase,  instead  of  curtail,  the  powers  of  the  inferior 
courts.  And  why  not  confer  upon  them  such  power  ? If  they 
have  it  not,  then  it  must  in  the  ordinary  course  of  procedure  be 
dealt  with  by  a local  Master  of  the  High  Court;  and  the 
surrogate  court  Judge  is  sometimes  also  such  a Master  himself: 
so  it  comes  to  this,  that  the  superior  officer,  the  Judge,  ought  not 
to  have  jurisdiction,  but  his  inferior  officer  should,  even  though 
the  one  person  sometimes  fills  both  offices.  The  right  of  appeal 
to  this  Court  and  the  power  to  remove  doubtful  questions  into 
the  High  Court  seem  to  provide  ample  protection  of  the  rights 
of  every  one.  It  would  be  strange  if  weight  should  be  given  in 
this  Court  to  any  such  suggestion  when  we  are  at  this  moment 
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entertaining  a similar  appeal  from  another  surrogate  court 
raising  questions  of  great  difficulty  and  involving  more  than 
ten  times  the  sum  involved  in  this  case ; and  such  like  appeals 
are  of  very  frequent  occurrence.  The  only  difference  between 
the  two  cases  is,  that  in  the  one  it  is  urged  that  between 
$5,000  and  $6,000  have  been  entered  wrongly  to  the  credit  of 
the  administrator  in  his  accounts,  whilst  in  the  other  it  is  urged 
that  $500  have  been  wrongly  omitted  from  the  debit  side  of 
the  executrix’s  account.  Surely  there  is  no  difference  in 
principle.  How  can  any  account  be  audited  and  passed  unless 
every  item  which  should,  and  which  does,  appear  on  each  side 
of  the  account,  may  be  investigated  ? 

It  is  to  be  observed  that  Rule  19  puts  an  executor  in 
precisely  the  same  position  as  an  administrator  under  its 
provisions,  and  that  it  includes  exhibiting  an  inventory  as  well 
as  accounting.  And  it  is  further  to  be  observed  that  an  inven- 
tory is  not  to  include  only  such  of  the  deceased’s  property  as 
shall  have  come  to  the  hands  of  the  executor  or  administrator, 
but  “ the  whole  property  of  the  deceased  which  he  in  any  way 
died  possessed  of  or  entitled  to : ” see  forms  of  petitions  to  lead 
grant,  etc.,  numbers  1 to  4 of  the  Rules  of  1892  ; also  Rules  5, 
6,  and  19,  and  forms  15  to  19  ; and  also  R.S.O.  1897,  vol.  III., 
ch.  337,  sec.  9. 

I am,  therefore,  firmly  of  opinion  that  the  learned  Judge  of 
the  surrogate  court  was  quite  right  on  both  questions,  and 
would  accordingly  dismiss  this  appeal  with  costs.  As  to  the 
motion  in  the  nature  of  an  application  for  a new  trial,  on  the 
ground  of  discovery  of  fresh  evidence,  it  should  be  made  in  the 
court  below  by  way  of  an  application  to  re-open  the  passing  of 
the  accounts,  and  will  no  doubt  be  readily  granted  if  a reason- 
able case  is  made  out;  until  the  Judge  has  given  his  final 
approval  of  the  accounts  there  should  be  no  difficulty  in 
re-opening  them  in  a proper  case ; and,  if  re-opened,  the 
appellant  should  be  at  liberty  to  apply  to  be  allowed  as  outgoings 
properly  payable  out  of  the  estate  any  costs  paid  by  her  in  this 
matter  except  the  costs  of  this  appeal. 


E.  B.  B 
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[DIVISIONAL  COURT.] 

Doyle  v.  Diamond  Flint  Glass  Co. 


d.  c. 

1904 

June  30. 


Executors  and  Administrators — Fatal  Accidents  Act — Status  of  Widow — Grant  of 
Administration  pendente  Lite — Workmen's  Compensation  Act — Negligence — 
Release  of  Cause  of  Action — Rights  of  Mother — Expectation  of  Benefit — 
Discovery  of  Fresh  Evidence — Damages — New  T rial. 


An  action  was  brought  to  recover  damages  for  the  death  of  a workman  employed 
by  the  defendants,  owing  to  their  alleged  negligence.  The  plaintiff  alleged 
that  she  was  the  widow  of  the  deceased,  but  this  was  denied.  She  obtained, 
as  widow,  pendente  lite,  letters  of  administration  to  the  estate  of  the  deceased , 
and  amend  ments  were  made  by  which  she  claimed  as  administratrix  for  her  own 
benefit  as  widow  and  for  the  benefit  of  the  mother  of  the  deceased.  The 
defendants  denied  negligence,  denied  the  plaintiff’s  status  as  widow  and 
administratrix,  and  also  set  up  a release  of  the  cause  of  action.  The  trial 
Judge  found  against  the  plaintiff’s  status  and  in  the  defendants’  favour  on 
the  facts  as  to  the  obtaining  of  the  release.  The  jury  found  negligence,  and 
assessed  the  damages  at  $1,500,  apportioning  the  sum  equally  between  the 
plaintiff  and  the  mother  : — 

Held,  that  there  was  evidence  upon  which  the  jury  were  justified  in  finding 
that  the  man’s  death  arose  from  the  negligence  of  the  defendants  without 
blame  on  his  part ; and  therefore  that  there  should  not  be  a nonsuit  or  a 
new  trial  upon  this  branch  of  the  case  ; Meredith,  J.,  dissenting,  and  being  of 
the  opinion  that  there  should  be  a new  trial  upon  the  whole  case. 

2.  That  the  release  given  by  the  plaintiff  should  not,  on  the  evidence,  be  held 
binding  on  her  ; Anglin,  J. , hesitating. 

3.  That,  on  the  evidence,  the  mother  had  no  sufficient  interest  in  her  son’s  life 
or  expectation  from  him  to  give  her  a right  of  action  in  respect  of  his  death ; 
and  there  should  be  a new  assessment  of  damages  unless  the  plaintiff  was 
content  to  accept  $750. 

4.  That  there  should  be  a new  trial  upon  the  question  of  the  plaintiff’s  right 
as  widow  and  administratrix,  evidence  having  been  discovered  since  the  trial 
going  to  shew  that  the  plaintiff  was  the  true  widow. 

5.  That  if  the  letters  of  administration  were  rightly  granted  to  the  plaintiff 
as  widow,  they  related  back  so  as  to  validate  the  action. 

Trice  v.  Robinson  (1888),  16  O.R.  433,  and  Murphy  v.  Grand  Trunk  R.  W.  Co., 
unreported  decision  of  a Divisional  Court,  27th  May,  1889,  applied  and. 
followed. 

Judgment  of  Idington,  J.,  7 O.L.R.  747,  reversed. 


Appeal  by  the  plaintiff  from  the  judgment  of  Idington,  J., 
7 O.L.R.  747,  dismissing  the  action  (without  prejudice  to  a new 
action  by  the  plaintiff  or  the  mother  of  the  deceased),  and 
alternative  motion  by  the  plaintiff  (upon  affidavits)  for  a new 
trial  upon  the  ground  of  the  discovery  of  fresh  evidence  affect- 
ing the  status  of  the  plaintiff  as  widow  of  John  Doyle,  deceased  : 
and  cross-motion  by  the  defendants  to  set  aside  the  findings  of 
the  jury,  or  to  dismiss  the  action  upon  the  ground  that  there 
was  no  evidence  to  go  to  the  jury.  On  the  question  of  the  release 
the  trial  Judge  found  that  there  was  no  fraud  on  the  defendants’ 
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part  in  procuring  it,  and  that  the  plaintiff  was  not  incompetent 
at  the  time  of  its  execution,  she  having  recovered  sufficiently 
at  the  time  of  the  execution  to  understand,  and  that  she  did 
understand,  her  position. 

The  motions  were  heard  by  Boyd,  C.,  Meredith  and 
Anglin,  JJ.,  on  the  8th  and  9th  June,  1904. 

R.  C.  Clute,  K.C.,  and  A.  R.  Clute,  for  the  plaintiffs.  Evi- 
dence has  been  discovered  to  shew  that  Atkins,  the  husband  of 
the  woman  called  Ellen  Doyle, is  still  alive.  There  should  be  a new 
trial,  if  necessary.  If  the  plaintiff  is  the  true  widow,  she  was 
entitled  to  administration,  and  the  grant  obtained  'pendente  lite 
relates  back : Trice  v.  Robinson  (1888),  16  O.R.  433  ; Chard  v. 
Ral  (1889),  18  O.R.  371.  Upon  the  evidence  the  release  given 
by  the  plaintiff  cannot  stand. 

G.  F.  Shepley , K.C.,  and  R.  H.  Greer,  for  the  defendants. 
There  was  no  evidence  of  negligence  to  go  to  the  jury  : 
Canadian  Coloured  Cotton  Mills  Co.  v.  Kervin  (1899),  29  S.C.R. 
478.  The  evidence  does  not  bring  the  case  within  the  Work- 
men’s Compensation  Act  or  the  Factories  Act.  The  claim  on 
behalf  of  the  mother  cannot  be  supported  ; the  deceased 
contributed  nothing  to  her  support ; there  was  no  expec- 
tation of  benefit : Davidson  v.  Stuart  (1902),  14  Man.  L.R. 
74  (1903),  24  S.C.R.  215.  The  plaintiff  has  no  status  as 
widow  nor  as  administratrix,  as  found  by  the  trial  Judge.  The 
release  is  valid  : Johnson  v.  Grand  Trunk  R.W.  Co.  (1893),  25 
O.R.  64  (1894),  21  A.R.  408  ; Imperial  Loan  Co.  v.  Stone> 
[1892]  1 Q.B.  599.  There  is  no  right  to  permit  a fresh  action 
to  be  brought. 

Clute,  K.C.,  in  reply,  referred  on  the  question  of  negligence 
to  Haight  v.  Wortman  and  Ward  Manufacturing  Co.  (1894),  24 

0. R.  618;  Rombough  v.  Batch  (1900),  27  A.R.  32,  44  ; Pym  v. 
Great  Northern  R.W.  Co.  (1862),  2 B.  & S.  759  ; on  the  question 
of  the  validity  of  the  release,  to  In  re  Garnett  (1885),  31  Ch.  D. 

1,  10,  12;  Sargent  v.  Wedlake  (1851),  11  C.B.  732;  Haistv. 
Grand  Trunk  R.W.  Co.  (1894),  26  O.R.  19  (1895),  22  A.R.  504; 
Davidson  v.  Merritton  Wood  and  Pulp  Co.  (1898),  18  P.R.  139: 
on  the  presumption  of  death,  to  McArthur  v.  Eagleson  (1878), 
43  U.C.R.  406  ; on  the  plaintiff’s  status,  to  Crosby  v.  Ball  (1902), 
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4 O.L.R.  496,  500  ; and  on  the  proof  of  negligence,  to  Griffiths 
v.  Hamilton  Electric  Light , etc.,  Go.  (1903),  6 O.L.R.  296. 

June  30.  Boyd,  C.: — I.  Having  read  all  the  evidence,  I find 
no  reason  to  say  that  the  jury  were  not  justified  in  finding  as 
they  did  that  the  man’s  death  arose  from  the  negligence  of  the 
defendants  without  blame  on  his  part.  He  was  set  to  work  at 
painting  the  ceiling  of  the  engine-room,  under  the  express 
directions  of  the  foreman,  and  with  the  contemporary  knowledge 
of  the  superintendent  that  he  was  working  on  a raised  plank  or 
scaffold  in  dangerous  proximity  to  a rapidly  revolving  shaft. 
The  proper  course  on  the  part  of  the  company  was  either  to 
have  had  this  place  guarded  or  to  have  shut  off  the  power 
and  stopped  the  working  of  the  shaft.  The  evidence  is,  that  he 
was  about  this  ordered  piece  of  work  in  the  proper  and  usual 
way  and  standing  on  a safely  constructed  scaffold,  which  it  was 
necessary  for  him  to  use  in  order  to  reach  the  ceiling  with  the 
paint  brush.  His  clothing  was  caught  on  the  out-standing  set- 
screw or  other  parts  of  the  revolving  shaft,  and  so  he  was  drawn 
in  and  more  or  less  mangled,  and  afterwards  died.  I am  unable 
to  think  that  the  evidence  in  this  case  should  have  been  with- 
held from  the  jury  and  a nonsuit  entered.  I would  further  note 
as  to  the  evidence  that  the  jury  may  very  well  have  been  of 
opinion  that,  though  the  deceased  was  accustomed  to  do  the 
painting  of  this  place  for  many  years,  this  was  the  first  time 
when  he  was  ordered  to  do  so  with  the  revolving  shaft  in 
motion.  That  was  a new  condition  of  affairs  in  his  experience, 
and  he  should  have  been  protected,  as  the  answers  indicate  that 
he  was  exposed  to  unnecessary  danger  in  this  bit  of  work.  See 
Betzner’s  evidence  and  Ralph  King’s. 

II.  Reasons  were  given  during  the  argument  why  the  release 
obtained  from  the  plaintiff  should  not  have  been  held  binding 
on  her. 

The  woman  was  in  needy  circumstances  ; she  was  naturally 
of  weak  constitution  (“  anaemic,”)  had  been  unnerved  by  the 
sudden  death  of  her  husband,  and  was  further  shocked  by  the 
intimation  that  she  was  not  his  wife.  Confessedly  she  was 
unfit  for  business  for  a fortnight  after  his  death,  and  it  is  not 
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proved  that  she  had  become  fit  a month  after,  when  the  release 
was  signed. 

The  argument  was  pressed  upon  her  that,  if  she  did  not  take 
the  small  sum  offered,  it  would  go  to  the  other  wife  said  to  be 
the  lawful  one.  This  was  a rather  unfair  argument,  for  the 
other  wife  had  long  been  away  from  the  deceased,  and  had 
apparently  at  that  time  no  claim  for  his  support.  The  woman 
was  sadly  in  need  of  disinterested  advice,  and  she  had  none, 
Though  it  was  known  to  the  company  that  she  then  had 
solicitors,  who  were  prosecuting  her  claim,  it  was  not  suggested 
that  she  should  resort  to  them  before  accepting  the  sum  offered. 
To  use  her  own  expression,  “she  was  worried  to  death”  by  the 
importunity  of  those  acting  on  behalf  of  the  company  defen- 
dants, and  the  insurance  company  who  are  really  defending  the 
action,  and  so,  without  knowledge  of  the  facts  which  establish 
the  legality  of  her  marriage  (which  she  might  have  quickly 
ascertained  had  fitting  advice  and  opportunity  been  given  her), 
she  was  pressed  into  an  improvident  settlement  by  adversaries 
who  over-matched  her.  Fair  play  demands  that  better 
consideration  should  have  been  extended  to  her  before  seeking 
to  extinguish  her  rights.  It  is  not  the  ordinary  case  of  the 
compromise  of  a doubtful  claim,  but  one  in  which  the  parties 
were  not  dealing  on  equal  terms  and  in  which  the  woman’s 
competency  for  such  business  admits  of  the  gravest  doubt. 

III.  The  jury  have  divided  the  sum  awarded,  $1,500, 
between  mother  and  wife  equally.  It  does  not  appear  from  the 
evidence  that  the  mother  had  any  such  sufficient  interest  in  or 
expectation  from  her  son  as  would  give  her  a right  of  action  in 
respect  of  his  death.  This  part  of  the  verdict  to  the  extent  of 
$750  cannot,  therefore,  be  maintained.  If  the  plaintiff  is  con- 
tent to  let  the  verdict  be  for  $750  in  her  favour,  that  may  be 
ordered,  with  the  proviso  that  the  issue  on  the  new  fact  as  to 
the  legality  of  her  marriage  be  found  in  her  favour. 

IV.  That  issue  arises  upon  the  affidavits  filed,  shewing  that 
the  woman  who  claimed  at  the  trial  to  be  the  real  wife  of  the 
deceased  man  was  at  the  time  of  her  marriage  with  him  really 
the  wife  of  a man  named  Atkins,  who  is  still  alive  to  prove 
this.  The  defendants  seek  to  have  this  established  by  oral 
testimony,  and  the  issue  will  be  before  a Judge  for  that  purpose. 
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If  the  plaintiff  succeeds  in  this  issue,  and  elects  to  take  the  $7  50 
part  of  the  verdict,  judgment  will  be  for  her  to  that  extent  with 
costs.  If  the  plaintiff  fails  in  the  issue,  the  action  and  all  pro- 
ceedings will  be  dismissed  with  costs. 

V.  If  the  plaintiff  claims  the  whole  $1,500,  not  only  the 
issue  as  to  the  marriage  will  be  tried,  but  a new  assessment  of 
damages  in  the  action  will  be  had,  and  upon  the  result  of  that 
the  costs  will  be  dealt  with  by  the  trial  Judge,  subject  of  course 
to  appeal  with  the  rest  of  the  case. 

The  relatives  who  can  sue  for  death  of  a person,  under  Lord 
Campbell’s  Act,  do  in  effect  claim  through  him,  and  there  is  as 
much  connection  between  the  deceased  and  them  as  existed 
between  legal  representatives  and  the  deceased  in  the  liquor 
license  case,  Trice  v.  Robinson,  16  O.R.  433,  which  cannot,  on  this 
ground,  I think,  be  successfully  distinguished  from  the  present 
case  : Town  of  Walkerton  v.  Erdman  (1894),  23  S.C.R.  352,  368. 

If  the  letters  of  administration  were  rightly  granted,  they 
relate  back  so  as  to  validate  the  action  in  accordance  with  what 
was  held  in  the  Liquor  Act  case.  This  was  held  to  be  correct 
law  in  a case  not  reported  arising  before  the  Queen’s  Bench 
Divisional  Court  in  an  action  upon  the  death  of  a traveller, 
where  Trice  v.  Robinson  was  held  applicable  and  followed  by 
the  Court:  Murphy  v.  Grand  Trunk  R.W  Go.,  27th  May,  1889. 

These  letters  were  granted  to  the  “widow  ” as  such,  and 
stand  good  till  set  aside  or  vacated  by  a competent  Court.  But 
the  simplest  plan,  in  view  of  all  the  complications,  is  to  have 
the  issue  tried  as  to  the  legality  of  the  marriage,  and  if  the 
marriage  of  the  plaintiff  and  deceased  is  declared  valid,  that  will 
validate  everything.  If  she  is  not  the  lawful  widow,  the  grant 
of  the  letters  will  not  ultimately  avail  to  support  this  litigation. 
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Meredith,  J. : — The  release  should  not,  for  the  reasons 
given  during  the  argument,  bar  the  plaintiff’s  prosecution  of,  or 
recovery  in,  this  action  ; her  condition  when  it  was  obtained 
was  known  to  those  who  obtained  and  benefited  by  it : see 
Disher  v.  Claris,  Common  Pleas  Divisional  Court,  23rd  June, 
189  4,  not  reported.  That  being  out  of  the  way,  there  can  be 
no  question  of  her  right  to  bring  and  maintain  this  action  if 
she  is  really  the  lawful  widow  of  the  deceased ; and  upon  that 
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question  she  is  admittedly  entitled  to  a new  trial,  in  view  of 
the  new-found  evidence. 

There  is  no  reasonable  evidence  of  any  pecuniary  loss  by  the 
mother,  and  the  verdict,  so  far  as  affected  by  her  claim,  cannot 
stand. 

There  should,  in  my  opinion,  be  a new  trial  upon  the  whole 
case,  with  the  mother’s  claim  eliminated ; and  I would  abstain 
from  saying  anything  to  prejudice  in  any  way  such  a trial. 

The  foregoing  views  were  expressed  during  the  argument, 
and  put  in  writing  at  the  close  of  it.  Now  that  a majority  of 
the  Court  has  reached  the  conclusion  that  the  verdict  against 
the  defendants  on  the  merits  of  the  claim  ought  to  stand,  it 
becomes  necessary  to  state  some  of  the  facts  of  the  case  which 
compel  me  to  adhere  to  the  opinion  that  there  should  be  a new 
trial  of  the  whole  case.  There  was  really  no  evidence  shewing 
why  the  deceased  undertook  the  work  in  the  manner  in  which 
he  was  engaged  in  it  when  killed.  Indeed  the  only  evidence 
upon  which  the  verdict  can  be  sustained  is  that  relating  an 
observation  made  by  the  deceased,  when  engaged  in  the  work, 
that  he  was  obliged  to  do  it ; but  that  observation  was  not 
admissible  evidence  in  the  plaintiff’s  favour,  and  should  not 
have  been  admitted  and  have  gone  to  the  jury,  if  properly 
objected  to : nor  did  it  necessarily  mean  that  the  deceased  was 
obliged  to  do  the  work  at  the  time  and  under  the  circum- 
stances existing  when  the  accident  happened.  The  accident 
was  caused  by  the  deceased  working  upon  a scaffold  so  much 
too  high  that  he  was  obliged  to  crouch  or  stoop  at  his  work, 
bringing  the  upper  part  of  his  body  on  a level  with  and  next 
to  the  revolving  shaft,  preventing  a proper  use  of  his  eyesight, 
as  well  as  his  bodily  movements,  in  avoiding  danger,  and  also 
putting  it  largely  out  of  his  power  to  resist  being  drawn 
around  the  shaft  if  any  part  of  his  clothing  were  caught  in  it : 
if  the  scaffold  had  been  of  a proper  height,  there  would  have  been 
no  hindrance  to  his  sight  of  the  danger,  or  of  his  movements  to 
avoid  it,  his  arms  only  would  have  been  upon  a level  with  or 
near  to  the  shaft,  and  his  power  of  resistance  such  that  he 
could  hardly  have  been  drawn  around  the  shaft.  His  cramped 
position,  by  reason  of  the  height  of  his  scaffold,  was  very  like 
an  invitation  to  injury.  There  is  nothing  whatever  to  connect 
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the  defendants  with  the  careless  scaffolding  — unless  the 
deceased’s  observation  did.  It  is  more  likely  that  it  was 
altogether  the  work  of  the  deceased,  and  the  consequence  that 
for  which  he  alone  is  accountable.  There  should  be  a new 
trial  so  that  this  vital  question  may  be  cleared  up.  Little  or 
no  light  was  thrown  upon  it  at  the  last  trial ; perhaps  none 
can  be  thrown  upon  it ; if  so,  the  claim  should  fail ; the  onus  of 
proof  of  actionable  negligence,  on  the  part  of  the  defendants, 
which  was  the  proximate  cause  of  the  injury,  rests  upon  the 
plaintiff : she  must  assuredly  give  some  evidence  shewing 
why  the  deceased  undertook  the  work  at  the  time,  and  under 
the  circumstances  existing,  when  the  accident  happened,  before 
she  can  recover.  There  is  nc  leagal  presumption  one  w^ay  or 
the  other  as  to  these  questions  of  fact ; the  plaintiff  must  prove 
the  circumstances ; neither  j ury  nor  Court  can  supply  them  to 
make  or  to  defeat  a claim. 

It  is  said  that  the  engine  should  have  been  stopped  while 
the  work  was  being  done  : if  that  be  so,  whose  fault  was  it 
that  the  engine  was  not  stopped  ? The  deceased  was  not 
shewn  to  have  requested  or  desired  it,  nor  that  he  had  not  the 
power  to  stop  it ; there  is  nothing  in  the  evidence  to  shew  that 
that  was  forbidden  by  his  masters  ; nor  why  the  work  could  not 
have  been  done  at  some  hour  or  on  some  da}^  when  the  engine 
was  not  running.  I can  find  nothing  in  the  evidence,  except 
the  observation  before  referred  to,  proving  that  the  deceased 
Was  ordered,  or  in  any  way  required,  to  do  the  work  while 
the  engine  was  running.  It  is  difficult  to  suggest  any  good 
reason  why  a shaft  running  along  the  ceiling,  far  out  of 
the  way  of  everyone,  need  be  fenced  or  otherwise  better 
guarded  than  it  is  by  reason  of  its  position  only,  nor  how  it 
practically  could  be.  The  only  time  when  it  could  be  said  to 
be  a source  of  danger  for  want  of  a better  guard  would  be  when 
the  ceiling  was  being  painted,  once  a year  perhaps,  and  then  such 
guard  would  necessarily  be  removed  so  that  the  painting  might 
be  done. 

The  material  facts  have  not  been  elicited : there  has  really 
not  been  a trial  of  the  crucial  question,  who  is  blamable  for  the 
work  being  attempted  under  such  careless  circumstances. 
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Anglin,  J.  : — With  some  hesitation,  I concur  in  the  opinion 
of  the  majority  of  the  Court  that  the  release  obtained  from  the 
plaintiff  cannot  stand.  The  apparent  influence  exercised  over 
her  by  Mr.  King,  the  defendants’  superintendent,  whom  she 
seems  to  have  regarded  as  merely  taking  a friendly  interest  in 
her  behalf,  while  in  fact  he  was  making  the  best  terms  he  could 
in  the  interests  of  the  defendants,  without  necessarily  imputing 
to  that  gentleman  any  fraudulent  motive  or  intent,  prevents  the 
defendants  from  upholding  this  improvident  settlement  as  the 
independent  act  of  the  plaintiff,  maturely  considered  and  entirely 
free  from  suspicion  of  improper  advantage.  But  for  this  circum- 
stance I would  incline  to  the  view  that,  as  a compromise  of 
doubtful  rights  in  respect  of  matters  as  to  which  both  parties 
had,  at  the  time  it  was  entered  into,  the  same  knowledge  or 
want  of  knowledge,  their  bargain  should  not  be  disturbed. 

Upon  the  whole  evidence,  the  findings  of  the  jury  importing 
liability  of  the  defendants  may  be  supported.  The  deceased 
must  be  taken  to  have  been  working  where  he  was  and  as  he 
was  by  the  direction  of  one  to  whose  orders  he  was  bound  to 
conform.  There  should  be  no  presumption  of  negligence  upon 
his  part.  The  jury  were  not  driven  to  mere  conjecture  to  find 
the  cause  of  death,  or  negligence  of  the  defendants,  or  of  those 
for  whose  acts  the  defendants  must  be  held  responsible,  involved 
in  that  cause. 

The  affidavits  filed  upon  this  motion  make  it  apparent  that 
the  status  of  the  plaintiff  as  lawful  widow  of  John  Doyle  may 
be  established  if  she  be  given  a further  opportunity  of  adducing 
evidence  upon  that  issue.  If  her  widowhood  be  proven,  all 
objection  to  the  letters  of  administration  disappears.  Follow- 
ing the  decision  of  the  Queen’s  Bench  Division  in  Murphy  v. 
Grand  Trunk  R.  W.  Co.,  27th  May,  1889,  where  letters  of 
administration,  obtained  only  a few  days  before  trial  and  after 
action  had  been  pending  for  many  months,  were  deemed 
sufficient  to  support  the  plaintiff’s  allegation  that  he  was 
administrator,  in  an  action  brought  to  recover  damages  for  the 
death  of  his  son,  who  had  been  killed  while. travelling  upon  the 
railway,  we  must  hold  that  the  plaintiff  in  the  present  action, 
upon  the  amendment  allowed  her,  may  recover  a verdict  as 
administratrix. 


VIII.] 


ONTARIO  LAW  REPORTS, 


507 


The  jury  placed  the  damages  sustained  through  the  death  of 
John  Doyle  at  the  maximum  amount  permitted  by  the  statute. 
Under  the  impression  that  his  mother  was  entitled  to  a share  of 
these  damages,  and  probably  influenced  by  a suggestion  which 
was  made  that  they  might  divide  the  amount  allowed  equally 
between  the  plaintiff  and  the  mother,  in  accordance  with  some 
arrangement  arrived  at  between  these  two  women,  the  jury 
apportioned  the  whole  sum,  giving  $750  to  each.  There  is  not 
the  slightest  evidence  of  any  pecuniary  loss,  present  or  prospec- 
tive, to  the  mother.  She,  therefore,  is  not  entitled  to  any 
compensation. 

If  the  plaintiff  cares  to  retain  the  verdict  of  $750,  subject  to 
the  other  issue  still  open  being  found  in  her  favour,  she  should 
be  allowed  to  do  so  ; but,  if  not,  she  should  have  a new  assess- 
ment of  damages  upon  the  basis  of  hers  being  the  sole  right  to 
recover.  The  case  should  go  down  again  for  trial  to  determine 
the  issue  of  the  plaintiff’s  widowhood  and  for  this  new  assess- 
ment. I do  not  see  any  sufficient  reason  for  putting  the  parties 
to  the  expense  of  a new  trial  upon  the  other  issues  already 
satisfactorily  disposed  of.  I agree  that  the  costs  of  this  appeal 
should  be  dealt  with  by  the  Judge  who  presides  at  the  partial 
new  trial  which  we  direct. 
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1902 

«-  ' Minns  v.  Corporation  of  the  Village  of  Omemee. 

May  12. 


Municipal  Corporations — Opening  in  Sidewalk  by  Permission  of  Corporation — 

Negligence  of  Licensee — Liability  of  Corporation — Three  Months'  Limitation 

—R.S.O.  1897,  ch.  223,  secs.  606,  639. 

Sec.  606  of  the  Municipal  Act,  R.S.O.  1897,  ch.  223,  which  requires  an  action 
against  a municipal  corporation  for  its  default  in  keeping  its  streets  in 
repair  to  be  brought  within  three  months,  applies  to  an  action  against  a 
corporation  for  an  accident  occasioned  by  the  failure  to  properly  guard  an 
opening  made,  with  the  corporation’s  permission,  in  the  sidewalk  adjoining 
certain  premises  for  access  to  the  cellar  thereof ; at  all  events  it  was  never 
intended  that  the  granting  of  such  permission,  authorized  by  sec.  639  of  the 
Act,  should  render  the  corporation  liable  for  the  acts  and  omissions  of  its 
licensee,  except  subject  to  the  above  requirements  of  section  606. 

Judgment  of  Boyd,  C.,  2 O.L.R.  579  affirmed. 

This  was  an  appeal  to  the  Divisional  Court  by  the  plaintiffs 
from  the  judgment  of  Boyd,  C.,  reported  2 O.L.R.  579. 

The  plaintiffs  are  husband  and  wife.  The  defendant  Graham 
is  a hotelkeeper  in  the  village  of  Omemee.  The  plaintiffs 
alleged  that  the  corporation  “ permitted  and  allowed  the  defen- 
dant Graham  to  make,  keep  and  maintain  an  opening  or  hole 
in  the  sidewalk,  on  George  street,  adjoining  his  hotel,  for  the 
purpose  of  an  outside  opening  into  its  cellar,  and  that  defen- 
dant did  keep  and  maintain  the  opening,  and  left  a loose  plank 
beside  it,  and  did  not  guard  the  opening  in  any  way  or  place  a 
light  at  it.”  On  the  14th  December,  1900,  at  8 p.m.,  the  plain- 
tiff, Margaret  Ellen  Minns,  struck  her  foot  against  the  plank, 
and  fell  forward  into  the  opening  and  was  injured. 

The  additional  facts  are  fully  set  out  in  the  judgment 
appealed  from  and  of  this  Court. 

The  appeal  was  heard  before  Meredith,  C.J.C.P.,  Mac- 
Mahon  and  Lount,  JJ.,  on  February  18th,  1902. 

G.  H.  Watson,  K.C.,  for  the  appellants. 

F.  D.  Moore,  for  the  respondents. 

May  12,  1902.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.C.P.  : — The  question  for  decision  is,  whether  the 
limitation  provision  of  sec.  606  of  the  Municipal  Act,  R.S.O. 
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1897,  ch.  223,  requiring  that  an  action  for  damages  for  which  D.  c- 
a municipality  is  responsible  for  its  default  in  keeping  its  roads,  1902 
streets,  bridges,  and  highways  in  repair,  must  be  brought  Minns 

within  three  months  after  the  damages  have  been  sustained,  corporation 
is  applicable  to  the  appellants’  claim,  and  therefore  a bar  to  0F  Omemee. 
their  action,  assuming  the  respondents’  liability  for  the  Meredith,  c.J. 
damages  sustained  to  have  been  made  out.  The  Chancellor 
was  of  opinion  that  the  provision  was  applicable,  the  liability 
of  the  respondents,  if  there  was  any,  being,  as  he  thought, 
for  nonfeasance,  and  not,  as  contended  by  the  appellants,  for 
misfeasance. 

The  injuries  sustained  by  the  female  appellant,  of  which  she 
complains,  were  caused  by  the  negligence  of  the  servants  of  the 
defendant  Graham  in  leaving  open  and  unguarded  an  opening 
in  the  sidewalk  which  he  had  been  permitted  by  the  respon- 
dents to  maintain  for  the  purpose  of  access  to  the  cellar  of  the 
premises  occupied  by  him,  which  abutted  on  the  highway. 

The  opening  was  provided  with  a covering  which  consisted 
partly  of  planks  and  partly  of  a door  with  hinges  by  which  it 
was  attached  to  the  sidewalk,  and  when  the  planks  were  in 
place  and  the  door  was  closed  the  sidewalk  was  safe  for  pedes- 
trians using  it,  and  no  danger  would  have  been  caused  to  them 
when  the  opening  was  uncovered  had  it  been  properly  guarded. 

The  servants  of  Graham  were  using  the  opening  for  the 
purpose  of  taking  casks  of  beer  into  the  cellar,  and  neglected  to 
guard  it  while  the  opening  was  uncovered  for  that  purpose,  in 
consequence  of  which  the  female  appellant  fell  into  the  opening 
and  was  injured. 

Graham,  as  I have  said,  was  permitted  by  the  respondents 
to  maintain  and  use  the  opening  for  the  purpose  for  which  it 
was  made,  and  the  respondents  in  laying  down  the  sidewalk 
provided  the  planks  and  door  by  which  the  opening  was 
covered. 

The  respondents  have,  under  the  provisions  of  sub-sec.  1 of 
sec.  639  of  the  Municipal  Act  authority  to  permit  areas  or 
openings  to  be  made  in  or  under  their  sidewalks  and  streets, 
and  also  power  to  authorize  the  continuance  of  existing  areas 
(sic),  and  to  charge  an  annual  sum  for  the  privilege  granted. 

By  sub-sec.  2,  all  bonds  and  agreements  entered  into  before 
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and  existing  on  the  1st  July,  1897,  between  the  owner  of 
property  and  a municipality  for  indemnity  in  respect  of  such 
areas  are  put  an  end  to,  except  as  to  rights  or  causes  of  action 
accrued  thereunder  to  the  municipality  owing  to  any  accident 
or  injury  arising  from  negligence  in  connection  with  the  areas 
or  from  the  improper  use  of  them  prior  to  that  date. 

The  1st  July,  1897,  is  the  date  when  the  powers  conferred 
by  sub-sec.  1 were  first  given  to  municipalities  by  statute. 
Sub-section  3 is  as  follows : 

“ Neither  this  section  nor  any  permission  or  privilege  in 
respect  of  such  areas  or  openings  granted  by  any  municipal 
corporation  under  this  section  shall  interfere  with  any  liability 
created  or  existing  under  the  provisions  of  this  Act,  nor  with 
the  remedies  over  provided  by  section  609  of  this  Act,  nor  shall 
this  section  or  such  permission  or  privilege  create  any  vested 
right  in  any  such  area  or  opening.” 

Section  611  may  also  be  referred  to ; it  is  as  follows  : 

“ Nothing  contained  in  sections  606  to  610  of  this  Act  (both 
inclusive)  shall  cast  upon  a municipal  corporation  any  obligation 
or  liability  in  respect  of  acts  done  or  omitted  to  be  done  by 
other  persons,  companies  or  corporations,  acting  in  the  exercise 
of  powers  or  authorities  conferred  upon  them  by  law,  and  over 
which  such  municipal  corporation  has  not  control,  where  the 
municipal  corporation  is  not  a party  to  such  acts  or  omissions, 
and  the  authority  under  which  such , persons,  companies  or 
corporations  have  acted  or  shall  act  is  not  a by-law,  resolution 
or  license  of  the  council  of  the  municipality.” 

Having  regard  to  the  provisions  of  the  sub-section  just 
quoted,  and  of  sub-sec.  2 of  sec.  639,  it  appears  to  me  that  the 
intention  of  sub-sec.  3 of  the  latter  section  was  to  continue  the 
responsibility  of  the  municipality  under  sec.  606  of  keeping  its 
streets  in  repair  and  to  make  it  answerable  for  any  want  of 
repair  though  caused  by  a person  upon  whom  it  had  conferred 
the  right  to  make  and  use  an  area  or  opening  in  a street  or 
sidewalk,  and  that  the  purpose  of  the  sub-section  was  to  so 
declare,  and  to  leave,  and  to  shew  that  it  was  intended  to  leave, 
the  municipality  to  its  remedy  over  under  sec.  609  for  its  pro- 
tection against  any  liability  which  it  might  incur  by  reason  of 
the  negligence  of  its  licensee  in  the  making  or  maintaining  of 
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the  area  or  opening  which  it  had  authorized  him  to  make  or 
maintain. 

The  Act  so  construed  does  no  injustice  to  the.  municipality > 
for  it  seems  only  reasonable  that  if  it  chooses  for  the  purpose  corporation 
of  raising  a revenue  to  grant  the  privilege  which  it  is  authorized  0F  Omemee. 
to  confer  upon  the  property  owner  of  making  and  using  an  Meredith,  c.j. 
area  or  opening  in  the  street  or  sidewalk,  it  should  take  the 
risk  which  is  incurred  of  any  act  or  omission  on  his  part  in 
respect  of  the  area  or  opening  which  may  cause  the  sidewalk 
or  street  to  be  out  of  repair,  instead  of  casting  that  burden  on 
the  travelling  public,  except  in  so  far  as  any  one  injured  might 
be  able  to  obtain  compensation  from  the  immediate  wrong-doer. 

The  municipality  may  give  or  withhold  the  permission,  as  it 
sees  fit,  and  may  give  it  to  the  property  owner  regardless  of  his 
financial  ability  to  answer  to  any  one  injured  by  his  neglect  or 
improper  use  of  the  privilege  granted,  and  so  leave,  as  it  is 
suggested  would  be  the  result  in  this  case,  the  person  injured 
practically  without  remedy  for  the  damages  sustained  by  him. 

Section  611  appears  to  me  to  support  the  view  I have 
expressed,  for  the  declaration  which  it  contains  implies  that 
where  the  act  or  omission  which  causes  a highway  to  be  out  of 
repair  is  that  of  a person,  company  or  corporation  acting  in  the 
exercise  of  the  powers  or  authorities  conferred  upon  them  by 
law,  the  municipality  is  to  be  answerable  under  sec.  606,  unless 
the  municipality  has  no  control  over  the  exercise  of  such  powers 
or  authorities,  and  it  is  not  a party  to  the  act  or  omission,  and 
the  authority  under  which  the  person,  company  or  corporation 
acts  is  not  a by-law,  resolution  or  license  of  the  council  of  the 
municipality. 

In  this  view  of  the  statute,  as  between  the  municipality  and 
the  appellants,  the  construction  of  the  opening  and  the  permis- 
sion given  to  Graham  to  maintain  it  did  not  relieve  the 
respondents  from  their  responsibility  under  sec.  606  to  keep  the 
sidewalk  in  repair,  and  they  remained  answerable  under  the 
section  if  it  became  out  of  repair  owing  to  the  negligence  of 
Graham  in  the  maintenance  or  user  of  the  opening. 

The  respondents  being  empowered  by  law  to  confer  on 
Graham  the  right  of  maintaining  and  using  the  opening,  and 
the  maintenance  and  user  of  it  by  him  being  therefore  lawful, 
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though  subject  to  a liability  on  his  part  to  any  one  who  might 
be  injured  owing  to  his  negligence  in  the  maintenance  or  user 
of  it ; whether  if  sec.  639  had  been  enacted  without  its  third 
sub-section  the  respondents  would  have  been  answerable  for 
the  negligence  of  Graham  in  maintaining  and  using  the  open- 
ing, in  the  absence  of  knowledge  or  notice  to  them  that  he  was 
in  the  habit  of  using  it  negligently,  or  that,  in  the  particular 
case  in  which  liability  was  sought  to  be  established,  the  opening 
had  been  left  open  and  unguarded  for  a long  time,  or  in  an 
unsafe  and  dangerous  condition,  or  the  like,  is  a question  as  to 
which  it  is  unnecessary  to  express  an  opinion. 

The  law  in  the  United  States  of  America  appears  to  be  that 
the  municipality  is  not  liable  for  the  negligence  of  its  licensee, 
where  the  license  is  granted  under  the  authority  of  law  and  the 
act  authorized  is  not  dangerous  in  itself,  or,  as  put  in  some  of 
the  cases,  intrinsically  dangerous,  unless  negligence  on  the  part 
of  the  municipality  in  respect  of  its  own  duty  is  also  shewn, 
and  such  a work  as  the  making  of  an  excavation  in  the  high- 
way which  would  be  dangerous  only  if  the  work  were 
negligently  done  has  been  held  not  to  be  one  dangerous  in  itself 
or  intrinsically  dangerous  : Elliott  on  Roads,  2nd  ed.,  paragraph 
634,  and  cases  there  cited. 

Whether  this  last  proposition  is  in  accordance  with  our  law 
may  be  open  to  question,  in  view  of  such  cases  as  Bower  v. 
Peate  (1876),  1 Q.  B.  D.  321;  Pickard  v.  Smith  (1861),  10 
C.B.N.S.  470;  Gray  v.  Pullen  (1864),  5 B.  & S.  970;  and 
Wheelhouse  v.  Parch  (1877),  28  C.P.  269. 

Assuming,  however,  that  in  the  absence  of  a statutory  pro- 
vision limiting  its  liability,  a municipality  which  gives  under 
the  authority  of  a statute  such  a permission  as  was  in  this  case 
given  to  Graham,  is  answerable  for  the  negligence  of  its 
licensee,  it  is  reasonably  clear,  I think,  looking  at  all  the 
provisions  of  the  Act  to  which  I have  referred,  that  the  Legis- 
lature did  not  intend  that  a municipality  giving  the  permission 
which  by  sec.  639  it  is  empowered  to  give  should  be  under  any 
liability  for  the  acts  or  omissions  of  its  licensee,  except  in  so  far 
as  liability  was  declared  or  created  by  sec.  606,  and  if  that  be 
so,  it  follows  that  the  appellants’  action  not  having  been  brought 
within  three  months  after  the  damages  which  they  claim  to 
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recover  were  sustained,  their  claim  was  barred  and  their  action 
therefore  was  properly  dismissed. 

Though  it  is  not  necessary  in  the  view  I have  taken  to 
decide  whether,  assuming  the  respondents  to  be  liable,  the 
liability  is  one  which  arose  from  misfeasance  or  from  non- 
feasance, I am  inclined  to  think  that  the  view  of  the  learned 
Chancellor  was  right.  The  negligence  of  Graham  would  appear 
to  have  been  one  of  omission,  and  if  that  be  so,  it  is  difficult  to 
see  how  the  negligence  of  the  municipality,  assuming  that  they 
were  answerable  for  Graham’s  negligence,  can  be  deemed  more 
than  nonfeasance — the  maintenance  of  the  opening  was,  as  I 
have  said,  a lawful  act ; the  removal  of  the  covering  for  the 
purpose  for  which  it  was  removed  was  also  a lawful  act,  and 
the  only  negligence  chargeable  to  him  was  that  of  omitting  to 
guard  the  opening  while  it  was  being  used. 

For  these  reasons  I would  affirm  the  judgment  appealed 
from,  and  dismiss  the  appeal  with  costs. 

G.  F.  H. 
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Execution — Stay — Judgment  Affirmed  by  Court  of  Appeal — Proposed  Appeal  to 
Supreme  Court  of  Canada — Necessity  for  Leave — Powers  of  Master  in  Cham- 
bers and  Judge  of  High  Court — Grounds  for  Exercise. 

After  a verdict  and  judgment  for  the  plaintiff,  affirmed  by  the  Court  of 
Appeal,  the  Master  in  Chambers,  on  the  application  of  the  defendants, 
made  an  order  staying  proceedings  till  such  time  as  leave  to  appeal  to  the 
Supreme  Court  of  Canada  could  be  moved  for,  unless  the  solicitor  for  the 
plaintiff  would  undertake  to  return,  if  now  paid,  the  amount  of  the  damages 
and  costs  awarded  to  the  plaintiff,  in  the  event  of  the  judgment  of  the  Court 
of  Appeal  being  reversed  : — 

Held,  that  the  Master  had  no  jurisdiction  to  make  such  an  order : Rule  42, 
clause  17  (d). 

If  a Judge  of  the  High  Court  in  Chambers  has  the  power  to  make  such  an 
order — and,  semble,  he  has — this  was  not  a proper  case  for  the  exercise  of  it. 
The  judgment  being  for  only  $400  damages  and  costs,  there  was  no  appeal 
to  the  Supreme  Court  without  leave,  and  there  was  no  doubtful  question  of 
law  of  such  general  importance  as  to  call  for  extraordinary  interference. 
Qucere,  whether  the  stay  of  execution  in  such  a case  rests  with  the  High  Court 
or  the  Court  of  Appeal. 

Appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers  staying  proceedings  on  a judgment  for  the  plaintiff 
for  $400  damages  and  costs  (affirmed  by  the  Court  of  Appeal), 
till  such  time  as  the  defendants  could  move  for  leave  to  appeal 
to  the  Supreme  Court  of  Canada,  unless  the  solicitors  for  the 
plaintiff  would  undertake  to  return,  if  now  paid  them,  the 
damages  and  costs,  in  the  event  of  the  judgment  of  the  Court  of 
Appeal  being  reversed. 

There  was  no  right  of  appeal  to  the  Supreme  Court  without 
leave,  and  a Judge  of  the  Court  of  Appeal  had  refused  ( ante 
p.  281)  to  extend  the  time  for  the  allowance  of  the  security  upon 
the  proposed  appeal. 

The  defendants  made  a cross-motion  for  the  same  order  as 
had  been  made  by  the  Master  in  Chambers,  in  the  event  of  it 
being  held  that  the  Master  had  no  power  to  make  the  order. 

by  Idington,  J.,  in 


The  appeal  and  cross-motion  were  heard 
Chambers,  on  the  11th  August,  1904. 

A.  G.  Slaght,  for  the  plaintiff. 

H.  E.  Rose,  for  the  defendants. 


VIII.] 


ONTARIO  LAW  REPORTS. 


515 


August  18.  Idington,  J.  : — The  plaintiff  recovered  a judg- 
ment of  $400  upon  a verdict  of  a jury  for  damages  by  reason 
of  the  death  of  a nine  year  old  son.  The  death  was  found  by 
the  jury  to  have  resulted  from  the  defendants’  negligence  in 
leaving  unfenced  a part  of  their  railway  in  Hamilton,  and  run- 
ning at  a very  high  rate  of  speed  the  train  that  killed  the  boy. 

The  defendants  appealed  to  the  Court  of  Appeal,  and  their 
appeal  was  dismissed  immediately  before  vacation.  They  now 
allege  that  they  had  thus  no  opportunity  to  ask  for  leave  to 
appeal  to  the  Supreme  Court,  where  counsel  advised  them  to 
carry  the  case,  if  leave  can  be  got. 

The  case  is  not  appealable  unless  by  leave  specially  given  by 
either  the  Court  of  Appeal  or  the  Supreme  Court. 

Until  such  leave  be  given  the  defendants  cannot  proffer  or 
perfect  their  security,  and  thereby  invoke  as  of  right  the 
statutory  provisions  for  stay  of  execution  pending  the  appeal. 

The  plaintiff,  it  is  said,  is  not  a man  of  substance,  from 
whom,  in  the  event  of  a reversal  of  the  judgment,  recovery 
could  probably  be  had,  if  the  amount  of  the  damages  were  now 
paid  him  by  the  defendants.  And  probably  payment  without 
some  safeguard  would  be  such  acquiescence  as  would  put  an  end 
to  any  appeal  such  as  desired. 

The  defendants,  upon  their  appeal  being  dismissed,  obtained 
from  the  Master  in  Chambers  an  order  staying  proceedings  till 
such  time  as  leave  to  appeal  could  be  moved  for,  unless  the 
solicitors  for  the  plaintiff  would  undertake  to  return,  if  now 
paid  them,  the  damages  and  costs,  in  the  event  of  the  present 
judgment  being  reversed. 

The  plaintiff  appeals  from  such  order,  and  the  defendants, 
by  way  of  a substantive  motion,  ask  by  their  notice,  in  the 
event  of  the  appeal  being  sustained,  that  the  order  be  now 
made  by  the  Court  or  a Judge. 

There  are  thus  two  questions  raised.  One  is  as  to  the 
power  of  the  Master  in  Chambers  to  stay  proceedings  after 
verdict  and  judgment. 

There  can  be  no  doubt  that  the  Master’s  powers  are  defined 
and  limited  by  Rule  42.  From  the  comprehensive  powers 
given,  that  of  “ staying  proceedings  after  verdict,  or  on  judg- 
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ment  after  trial  or  hearing  before  a Judge,”  is  excepted  by 
clause  17  ( d ). 

I suppose  the  powers  given,  without  regard  to  the  exception, 
would  enable  the  Master  in  Chambers  to  make  the  order,  but 
this  express  exception  therefrom  must,  I assume,  have  escaped 
the  learned  Master’s  notice.  The  exception  is  so  express  and 
comprehensive  that  I have  no  doubt  that  the  order  appealed 
against  exceeds  the  Master’s  jurisdiction,  and  must  be  set  aside. 

The  case  of  Oppert  v.  Beaumont  (1887),  18  Q.B.D.  435,  does 
not  help,  for  the  simple  reason  that,  though  the  English  Order 
LVIII.  and  our  Rule  42  are,  down  to  the  saving  and  excepting 
paragraphs,  the  same  or  nearly  so,  yet  there  is  no  such  exception 
in  or  to  the  English  Rule  as  there  is  to  ours  quoted  above. 

The  suggestion  on  p.  205  of  the  notes  in  the  work  of 
Holmested  and  Langton  (Judicature  Act,  2nd  ed.),  that  counsel 
referred  me  to,  is  confined  to  the  cases  “ after  security  given  as 
provided  by  Rule  827,”  which  is  clearly  not  this  case. 

The  next  question  is,  can  I and  ought  I to  make  the  desired 
order. 

As  to  the  right  of  the  Court  or  a Judge  to  stay  proceedings 
after  judgment  in  the  Court  of  Appeal  upholding  the  verdict 
and  judgment  until  such  time  as  may  enable  the  defendants  to 
apply  to  the  Supreme  Court  or  Court  of  Appeal  for  leave  to 
appeal,  I think  possibly — either  under  the  Judicature  Act,  1895, 
or  independently  of  it — such  a power  may  exist ; but  I do  not 
think  this  is  a case  where  I should,  if  it  exist,  exercise  it.  I need 
not,  therefore,  determine  exactly  what  field  of  reserve  power 
may  be  open  to  me  despite  Rule  843,  which  is  in  the  following 
express  language  : “ Every  person  to  whom  any  sum  of  money 
or  any  costs  are  payable  under  a judgment  shall  be  entitled 
immediately  to  issue  one  or  more  writ  or  writs  of  fieri  facias 
to  enforce  payment  thereof,  subject  nevertheless  as  follows  : 
(a)  If  the  judgment  is  for  payment  within  a period  therein 
mentioned,  the  writ  shall  not  be  issued  until  after  the  expiration 
of  such  period.  ( b ) The  Court  or  Judge  at  the  time  of  giving 
the  judgment,  or  the  Court  or  a Judge  afterwards,  may  give 
leave  to  issue  execution  before,  or  may  stay  execution  until 
after  the  expiration  of  such  period.” 

The  language  of  this  Rule  and  the  existence  of  a number  of 
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Rules  and  statutory  provisions  elsewhere  limiting  its  effect  and 
specifically  providing  for  a stay  or  stays  of  proceedings  to 
enable  litigants  to  proceed  safely  to  appeal,  would  seem  to 
indicate  that  any  reserve  power  beyond  these  Rules  and 
statutory  provisions,  if  it  exist,  must  be  exercised  only  upon  the 
rarest  sort  of  occasions  that  might  invoke  the  equitable  juris- 
diction of  the  Court  to  prevent  its  process  being  abused  or  made 
to  work  injustice. 

No  authority  has  been  cited  to  me,  nor  can  I find  any,  that 
would  warrant  me  in  making  the  order  asked  for,  under  the 
circumstances  existing  here. 

The  case  of  Hart  v.  Trusts  and  Guarantee  Co.  (not 
reported),  to  which  I was  referred,  did  not  go  so  far  as  I am 
asked  to  go  here.  That  only  involved  the  costs,  and  seemed  to 
be  like  that  class  of  cases  that  Lord  Herschell  referred  to  in 
Hood  Barrs  v.  Crossman , [1897]  A.C.  172,  where  he  at  p.  175 
said : “ And  it  is  to  be  observed  that  nothing  is  more  common 
than  for  the  Court,  when  refusing  to  stay  execution  and  allow- 
ing costs  to  be  received,  to  require  the  solicitor  who  is  to  receive 
them  to  give  a personal  undertaking  to  repay  them  if  the  Court 
of  Appeal  should  reverse  the  order  for  their  payment.” 

The  case  of  Brigham  v.  Smith  (1871),  3 Ch.  Ch.  313,  seems 
much  more  in  point  than  anything  else  I have  been  able  to  find. 
It  covers  the  frequent  case  of  a party  having  the  right  to  appeal, 
yet  not  having  taken  the  usual  steps  necessary  therefor,  asking 
the  Court  to  stay  proceedings  till  such  steps  can  be  taken.  It 
also  deals  with  what  is  exactly  this  case,  the  necessity  for  leave 
of  the  Court  before  an  appeal  can  be  successfully  prosecuted. 
There  the  leave  became  necessary  because  the  proposed  appellant 
had  let  slip  the  time,  and  until  an  extension  or  leave  given  had 
no  right  to  appeal.  I think  I may  here  well  adopt  the  language 
of  the  learned  Referee  there,  where  he  said  (p.  315) : “ I do  not 
see  how  I can  make  an  order  to  stay  proceedings  pending  an 
appeal  which  is  not,  in  the  present  position  of  the  suit,  open  to 
the  plaintiff,  and  which,  for  anything  that  appears  at  present, 
he  may  never  obtain  leave  to  bring.” 

Assuming  the  existence  of  a power  to  make  such  an  order, 
it  does  not  appear  to  me  that  there  is  in  this  case  anything  to 
call  for  the  exercise  of  it.  The  amount  of  the  judgment  does 
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not.  There  does  not  seem  to  be  a doubtful  question  of  law  of 
such  general  importance  as  to  call  for  such  extraordinary  inter- 
ference. Negligence  by  the  defendants  has  been  found,  and  the 
irresponsible  sort  of  contributory  negligence  of  a child  has  been 
passed  upon  by  the  tribunal  that  has  to  pass  upon  such  facts  as 
must  determine  the  rights  of  the  parties  in  any  such  case.  Such 
a state  of  facts  will  probably  not  be  permitted  to  exist  in  future. 

The  liability  for  this  negligence  might  well  be  rested  on  the 
common  law,  even  if  the  statute  (as  to  fencing  railways)  is  to  be 
read  as  counsel  contended  it  must  since  McKay  v.  Grand  Trunk 
R.W.  Co.  (1903),  5 O.L.R.  313,  34  S.C.R.  81. 

The  Railway  Act  of  1903,  I think,  by  its  sec.  194,  robs  the 
nice  question  propounded  by  counsel  for  the  defendants,  of 
whether  fences  are  only  to  be  kept  up  in  townships  and  not  in 
towns  or  cities,  of  any  further  general  importance. 

I might  point  out  that  under  the  authority  of  The  Khedive 
(1879),  5 P.D.  1,  it  is  quite  possible  that  the  stay  of  execution 
in  such  a case  rests  with  the  Court  of  Appeal  or  a Judge 
thereof ; and,  if  so,  it  has  been  passed  upon  by  Mr.  Justice 
Osier  refusing  to  interfere  : ante  p.  281. 

I think  the  appeal  must  be  allowed  and  the  motion  to  stay 
execution  be  dismissed,  and  in  each  case,  of  course,  with  costs. 


T.  T.  R. 
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[IN  CHAMBERS.] 

Moffat  v.  Leonard  et  al. 

Discovery — Examination  oj  Person  for  whose  Benefit  Action  Defended — Ride  440- 

Rule  440,  providing  that  a person  for  whose  immediate  benefit  an  action  is 
prosecuted  or  defended  shall  be  regarded  as  a party  for  the  purpose  of 
examination,  is  difficult  of  application  where  the  plaintiff  seeks  to  examine 
a person  for  whose  benefit  it  is  said  that  the  action  is  defended. 

Where  the  action  was  for  infringment  of  a patent  of  invention  for  a certain  heater, 
and  the  statement  of  defence  denied  the  infringement  and  set  up  that  the 
right  to  manufacture  the  heater  was  acquired  by  the  defendants  from  C. 
& Co.,  and  it  did  not  appear  that  anything  had  been  done  by  C.  & Co.  in 
reference  to  the  action  before  or  after  it  was  brought : — 

Held , that  the  members  of  the  firm  of  C.  & Co.  were  not  persons  for  whose 
immediate  benefit  the  action  was  defended  ; at  the  most,  a successful 
defence  might  relieve  them  from  a possible  liability  to  the  defendants. 

Motion  by  the  plaintiff  under  Rule  440*  for  an  order 
permitting  him  to  examine  for  discovery  one  A.  B.  Cowan  and 
one  William  Cowan,  as  persons  for  whose  immediate  benefit  this 
action  was  defended ; and  for  a better  affidavit  on  production 
of  documents  from  the  defendants.  The  facts  are  stated  in  the 
judgment. 

The  motion  was  heard  by  Mr.  J.  S.  Cartwright,  K.C.,  Master 
in  Chambers,  on  the  20th  September,  1904. 

G.  H.  Kilmer,  for  the  plaintiff. 

C.  A.  Moss,  for  the  defendants. 

September  21.  The  Master  in  Chambers: — The  grounds 
on  which  the  motion  is  based  are  the  answers  given  by  C.  W. 
Leonard,  a member  of  the  defendant  firm,  on  his  examination 
for  discovery  on  the  12th  September  instant. 

The  action  is  for  alleged  infringement  by  the  defendants  of 
certain  inventions  which  the  plaintiff  has  patented. 

The  defendants,  it  is  alleged,  were  guilty  of  such  infringe- 
ment by  their  manufacture  of  the  “ Dakin  Heater.” 

The  statement  of  defence  denies  all  allegations  in  the  state- 
ment of  claim,  etc.  It  also  says  that  the  right  to  manufacture 
the  “ Dakin  Heater  ” was  acquired  from  Cowan  & Co. 

*440.  A person  for  whose  immediate  benefit  an  action  is  prosecuted  or 
defended  shall  be  regarded  as  a party  for  the  purpose  of  examination. 
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In  the  examination  for  discovery  C.  W.  Leonard  sets  this  all 
out,  and  mentions  having  received  a letter  from  Cowan  & Co.  of 
the  19th  September,  1902,  and  also  one  from  the  plaintiff,  and 
certain  agreements  and  transfers  from  Cowan  & Co.  to  the 
defendants  made  in  1897  and  1902. 

The  plaintiff  is  entitled  to  have  these  produced,  and  so  a 
better  affidavit  on  production  should  be  made. 

As  to  the  other  branch  of  the  motion,  I do  not  think  it 
should  succeed. 

No  case  is  to  be  found  where  a motion  such  as  the  present 
has  been  made.  In  answer  to  my  inquiry  at  the  argument 
counsel  could  not  produce  any. 

All  the  cases  on  the  Rule  have  been  on  the  application  of 
defendants  to  examine  the  real  plaintiff.  This  has  always  been 
the  case  from  the  first  one,  Macdonald  v.  Norwich  Union  Ins. 
Co.  (1884),  10  P.R.  462.  It  would,  therefore,  look  as  if  it  had 
been  found  difficult  to  apply  it  as  is  now  sought  to  be  done. 

Without  having  the  documents  before  me,  it  is  impossible  to 
sa}^  positively  that  the  Cowans  do  not  come  within  the  Rule  ; 
and,  if  the  plaintiff  so  desires,  the  motion  may  be  renewed  on 
these  documents  being  produced. 

But  in  the  present  state  of  the  case  the  motion  cannot 
succeed.  There  is  no  evidence  that  the  action  is  being  defended 
for  “ the  immediate  benefit  ” of  the  Cowans.  At  the  most,  a 
successful  defence  may  relieve  them  from  a possible  liability  to 
the  defendants.  But  the  main  benefit  will  be  to  the  defendants 
themselves,  who  will  then  be  able  to  go  on  with  what  would 
appear  to  be  a profitable  industry. 

In  order  to  invoke  with  success  this  Rule  440,  the  facts 
should  answer  the  tests  proposed  by  Street,  J.,  in  the  analogous 
case  of  Major  v.  Mackenzie  (1895),  17  P.R.  18.  There  the 
learned  Judge  says : “ I can  find  no  evidence  upon  the  papers 
before  me  that  any  person  other  than  the  plaintiff  has  instructed 
the  bringing  of  this  action,  or  has  intermeddled  with  it,  or  has 
had  anything  to  do  with  it : ” p.  18. 

I gather  from  the  depositions  of  Mr.  Leonard  that  there  was 
nothing  done  by  the  Cowans  in  any  way  after  this  action  was 
brought,  nor  before  it  either,  in  reference  thereto. 

In  view  of  the  authorities  it  seems  to  me  that  the  same 
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principle  that  has  been  applied  to  defendants’  applications  must 
be  applied  to  this  now  made  for  the  first  time  by  the  plaintiff. 
If  the  note  of  the  case  Menzies  v.  Toronto  and  Ottawa  (1881), 
at  p.  616  of  Holmested  and  Langton’s  Judicature  Act,  2nd 
ed.,  is  correct,  then  this  motion  cannot  succeed,  and  must  be 
dismissed. 

As  the  point  is  new,  and  there  are  no  authorities  to  guide  in 
the  matter,  the  costs  will  be  in  the  cause. 

The  case  of  W allbridge  v.  Trust  and  Loan  Co.  (1889),  13 
P.R.  67,  indicates  what  would  appear  to  be  the  principle  of 
decision  here  : that  the  defendants  are  vitally  interested  and  are 
not  defending  for  the  immediate  benefit  of  the  Cowans,  though 
they  may  have  an  indirect  interest  in  the  defendants’  success. 
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■ — Laws  et  ux.  v.  Toronto  General  Trusts  Corporation. 

May  16. 

Sept.  19. 

Mortgage — Account — Payments  by  Mortgagees — Release  of  Claim — Improvements 
— Solicitor — Negotiation  of  Sale — Commission. 

Mortgagees  of  land,  the  mortgage  being  in  default,  made  an  agreement  for 
sale  to  C.,  who  paid  nothing,  but  entered  into  possession  and  made  improve- 
ments, and  in  order  to  do  so  borrowed  money  from  N. , and  assigned  to  N. 
his  agreement  from  the  mortgagees  ; the  agreement  and  the  assignment  were 
registered.  The  mortgagees  found  another  purchaser,  and  paid  N.  a sum  of 
money  for  a release  of  his  claim  : — 

Held , that  upon  an  accounting  by  the  mortgagees,  at  the  suit  of  the 
mortgagors,  on  the  basis  of  the  second  sale,  the  mortgagees  were  entitled  to 
credit  for  the  money  paid  to  N. 

Held , also,  that  they  were  entitled  to  credit  for  a small  sum  paid  to  their 
solicitor  for  negotiating  the  second  sale — a service  which  comes  within  the 
scope  of  the  professional  duties  and  employment  of  a solicitor. 


On  the  28th  May,  1896,  one  Crickmore  and  wife  mortgaged 
70  acres  of  land  in  the  township  of  Toronto  to  Eleanora  A. 
Laws  to  secure  a loan  of  $1,500  and  interest.  The  mortgagee 
assigned  this  mortgage  to  the  defendants,  as  security  for 
advances  to  her,  in  November,  1896,  and  various  subsequent 
advances  were  made  to  her.  The  original  mortgage  remained 
wholly  unpaid,  as  did  also  the  advances  by  the  defendants  to 
Mrs.  Laws,  and  foreclosure  proceedings  were  instituted  by  the 
defendants,  in  which  the  original  mortgagors  and  Mrs.  Laws 
and  her  husband  were  made  defendants.  On  the  28th  August, 
1899,  a final  order  of  foreclosure  was  obtained  by  which  all 
parties  were  foreclosed.  After  the  date  of  this  final  order 
further  payments  were  made  by  the  defendants  to  Mrs.  Laws 
and  her  husband,  charged  in  their  books  as  “ account  purchase 
Crickmore  lot.” 

On  the  20th  September,  1899,  the  defendants  entered  into 
an  agreement  in  writing  to  sell  the  lands  to  one  Cheyne  for 
$1,200.  No  payment  was  made  on  this  purchase,  but  Cheyne 
went  into  possession  and  made  permanent,  improvements  of 
considerable  value  by  pulling  up  and  removing  several  hundreds 
of  stumps  and  by  breaking  up  and  cultivating  the  land.  On 
the  30th  September,  1899,  Cheyne,  being  indebted  to  one 
Nesbitt  in  the  sum  of  $120  for  money  advanced  to  him  to 
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used  in  the  improvements,  assigned  his  agreement  to  Nesbitt  as 
security  for  the  advances. 

The  plaintiffs  in  February,  1901,  by  their  solicitor,  made 
repeated  applications  to  the  defendants  for  a settlement  upon 
the  basis  of  the  sale  to  Cheyne ; and  the  defendants  wrote  to 
Nesbitt  insisting  upon  his  paying  the  amount  due  on  that  sale. 
In  March,  1901,  the  defendants  sent  the  plaintiffs’  solicitor  a 
statement  made  up  on  the  basis  of  the  sale  to  Cheyne,  and 
pointing  out  that  upon  that  basis  there  would  be  a surplus  of 
only  $36.70  due  to  Mrs.  Laws,  which  would  be  paid  over  to 
her  when  the  purchase  money  was  paid.  They  also  stated  that 
Nesbitt  was  negotiating  a sale  of  the  property,  and  would,  he 
hoped,  be  able  to  settle  in  a few  days.  Later  on  in  March  the 
defendants  wrote  to  Nesbitt  that  unless  the  purchase  money 
due  on  the  Cheyne  agreement  were  paid  they  would  have  to 
cancel  the  sale. 

It  appeared  from  Nesbitt’s  evidence  that  both  he  and  Mr. 
Robertson,  the  solicitor  who  had  conducted  the  foreclosure 
proceedings,  were  endeavouring  to  arrange  for  a sale,  and  Mr. 
Robertson,  it  was  admitted,  obtained  a purchaser,  one  Crozier, 
who  agreed  to  give  $1,500  for  the  property.  Before  this  sale 
was  concluded,  but  while  it  was  in  course  of  negotiation, 
Nesbitt  agreed  to  release  his  rights  under  the  Cheyne  agree- 
ment, to  the  defendants,  in  consideration  of  $120. 

The  agreement  between  the  defendants  and  Cheyne  and  the 
assignment  from  Cheyne  to  Nesbitt  had  been  registered  in  the 
registry  office. 

This  action  was  brought  by  Eleanora  A.  Laws  and  her 
husband  for  an  account  of  the  moneys  realized  by  the  sale  to 
Crozier  of  the  property,  and  a reference  was  ordered  to  the 
Master  in  Ordinary  to  take  the  accounts. 

The  Master  made  a report  finding  $193.67  due  to  the 
plaintiffs,  with  interest  from  the  20th  June,  1901.  In  arriving 
at  this  amount  he  disallowed  to  the  defendants  the  $120  paid 
to  Nesbitt  and  a sum  of  $38.50  paid  by  them  to  Mr.  Robertson, 
the  solicitor  who  had  negotiated  and  arranged  the  sale  to 
Crozier,  he  being  the  same  solicitor  who  had  conducted  the 
foreclosure  proceedings  and  had  drawn  the  conveyance  to 
Crozier.  The  defendants  claimed  compound  interest  upon  their 
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advances  to  the  plaintiff  Mrs.  Laws,  upon  the  ground  that  the 
mortgage  from  Crickmore  to  her  provided  for  the  payment  of 
compound  interest  upon  arrears  of  interest  on  that  mortgage. 
This  claim  was  also  disallowed  by  the  Master. 

The  defendants  appealed  from  the  report,  upon  the  ground 
that  the  $120  paid  to  Nesbitt  and  the  $38.50  paid  to  Robertson 
should  have  been  allowed  to  them.  The  claim  to  compound 
interest  was  stated  as  a ground  of  appeal  in  the  notice  of 
appeal,  but  was  not  pressed. 

The  appeal  was  heard  by  Street,  J.,  in  the  Weekly  Court, 
on  the  13th  April,  1904. 

G . F.  Shepley,  K.C.,  for  the  defendants. 

F.  J.  Roche,  for  the  plaintiffs. 

May  16.  Street,  J. : — It  appears,  I think,  from  uncon- 
tradicted evidence  before  the  learned  Master  in  Ordinary,  that 
Cheyne,  with  the  aid  of  the  money  advanced  him  by  Nesbitt 
for  the  purpose,  had,  by  his  own  labour  and  expenditure,  added 
permanent  improvements  to  the  land  in  question  to  the  amount 
of  some  $400.  These  improvements  passed  to  Nesbitt  by  the 
assignment  to  him  of  Cheyne’s  contract.  Cheyne  made  default, 
but  negotiations  took  place  between  the  defendants  and 
Nesbitt,  subsequent  to  the  default,  which  must  be  taken  to 
have  kept  the  contract  alive  in  his  favour  until  Crozier’s  offer 
of  $1,500  for  the  property  was  before  the  defendants.  When 
this  offer  was  made  Nesbitt,  with  his  solicitor,  met  Mr.  Robert- 
son, the  solicitor  for  the  defendants,  at  his  office.  If  the 
defendants  had  refused  to  recognize  Nesbitt’s  claim  under  the 
contract,  the  result  would  probably  have  been  litigation  and 
the  loss  of  Crozier’s  offer,  because  Cheyne’s  agreement  and  the 
assignment  of  it  to  Nesbitt  were  registered,  and  must  be  got 
rid  of  before  a purchaser  would  take.  They  had  only  two 
other  courses  open  to  them:  either  to  pay  Nesbitt  $120  for  a 
release  of  the  Cheyne  contract,  and  thus  enable  themselves  to 
close  with  Crozier’s  offer;  or  to  allow  Nesbitt  to  sell  to  Crozier 
and  to  pay  them  upon  the  footing  of  the  Cheyne  contract, 
which  was  probably  still  alive.  The  former  course  was  some- 
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what  better  in  the  interest  of  Mrs.  Laws,  because  Crozier’s 
$1,500  would  realize  something  beyond  the  amount  payable  on 
the  footing  of  Cheyne’s  contract  for  $1,200  with  interest  and 
arrears  of  taxes  added.  They  took,  therefore,  it  seems  to  me, 
the  course  which  was  best,  in  all  the  circumstances,  from  the 
standpoint  of  Mrs.  Laws,  in  agreeing  to  pay  Nesbitt  his  $120 
and  to  take  a release  from  him. 

It  may  be  said  that  the  sale  to  Cheyne  without  a payment 
down  was  an  improper  one  for  mortgagees  to  make ; and  it  is 
highly  probable  that  they  might  have  been  made  chargeable 
with  the  purchase  money  under  that  contract,  had  the  plaintiffs 
not  found  it  more  advantageous  to  charge  them  with  the 
Crozier  purchase  money ; but  the  result  of  the  sale  to  Cheyne 
evidently  was  to  improve  the  property  to  the  extent  that 
enabled  the  defendants  to  obtain  the  increased  price  for  it  from 
Crozier.  Crozier  would  not  have  bought  at  $1,500  without  the 
improvements  made  by  Cheyne ; and  Cheyne  would  not  have 
made  the  improvements  unless  the  defendants  had  agreed  to  sell 
to  him.  The  $120  paid  to  Nesbitt  was  the  price  paid  for  these 
improvements,  and  the  plaintiffs  have  reaped  the  benefit  of 
them  in  the  sale  to  Crozier.  In  my  opinion,  therefore,  the 
learned  Master  should  have  allowed  this  sum  to  the  defendants 
in  the  account:  Bompas  v.  King  (1886),  33  Ch.  D.  279; 
Shepard  v.  Jones  (1882),  21  Ch.  D.  469. 

The  other  item  in  dispute  is  the  $38.50  for  commission  upon 
the  sale  to  Crozier.  It  was  admitted  that  Mr.  Robertson  had 
made  the  sale  in  question,  and  Nesbitt’s  evidence  shews  that  he 
had  in  part  negotiated  it.  The  negotiation  of  a sale  of  land 
for  a client  is  within  the  scope  of  the  professional  duties  and 
employment  of  a solicitor,  and  he  is  entitled  to  a reasonable 
remuneration  for  services  of  that  nature  which  he  has  performed. 
The  charge  has  been  disallowed  by  the  learned  Master,  not 
because  it  is  excessive  for  the  services  performed,  but  upon  the 
idea,  which  appears  to  be  a mistaken  one,  that  in  claiming  it 
Mr.  Robertson  was  claiming  something  entirely  beyond  and 
outside  of  his  lawful  remuneration,  as  was  the  case  in  the  claim 
made  by  the  solicitor  in  O’Brien  v.  Lewis  (1863),  11  W.R.  318, 
and  Pince  v.  Beattie  (1863),  ib.  979.  Those  cases  do  not  seem 


D.  C. 

1904 

Laws 

v. 

Toronto 

General 

Trusts 

Corporation 

Street,  J. 


526 


ONTARIO  LAW  REPORTS. 


D.  C. 

1904 

Laws 

v. 

Toronto 

General 

Trusts 

Corporation 

Street,  J. 


[VOL. 


to  be  applicable  here,  and  In  re  Richardson  (1870),  3 Ch.  Ch. 
144,  is  an  authority  for  its  being  allowed  here. 

The  appeal  should,  therefore,  be  allowed  as  to  these  two 
sums  of  $120  and  $38.50,  and  disallowed  as  to  the  items  of 
compound  interest  and  allowance  for  care  of  the  property  ? 
which  were  abandoned  before  the  argument  began. 

The  defendants  should  add  to  their  claim  against  the  plain- 
tiffs one-half  the  costs  of  the  present  appeal,  and  the  plaintiffs 
should  tax  no  costs  of  it. 


The  plaintiffs  appealed  from  this  decision,  and  their  appeal 
was  heard  by  a Divisional  Court  composed  of  Meredith,  C.J.C.P., 
Idington  and  Magee,  JJ.,  on  19th  September,  1904. 

E.  E.  A.  Du  Vernet,  for  the  appellants. 

G.  F.  Shepley,  K.C.,  for  the  defendants,  was  not  called  upon. 

The  Court  dismissed  the  appeal  with  costs,  agreeing  with 
the  reasons  given  by  Street,  J. 


E.  B.  B. 
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In  re  Ewart  Carriage  Works,  Limited. 


1904 


Sept.  12. 

Company — Winding-up — Inability  to  Pay  Debts  as  they  Become  Due — Dominion 
Winding-up  Act — R.S.C.  1886 , ch.  129,  sec.  6 (a)  6. 

In  a petition  for  the  winding  up  of  the  above  company,  under  the  Dominion 
Winding-up  Act,  R.S.C.  1886,  ch.  129,  the  petitioner  alleged  that  the  com- 
pany was  unable  to  pay  its  debts  as  they  became  due,  within  the  meaning 
of  section  5 (a)  of  the  above  Act,  but  gave  no  evidence  of  the  demand  in 
writing,  and  neglect  by  the  company  to  pay  within  60  days  thereafter,  as 
required  by  section  6 

Held,  that  the  petition  must  be  dismissed,  unless  amended  and  fresh  evidence 
given,  since  section  6 specifies  the  only  way  of  proving  a case  under  clause  (a) 
of  section  5. 


This  was  a petition  by  the  Dunlop  Tire  Company  for  an 
order  for  the  winding-up  of  the  Ewart  Carriage  Works, 
Limited,  under  the  Dominion  Winding-up  Act,  R.S.C.  1886, 
ch.  129,  which  was  heard  on  September  8th,  1904,  before 
Magee,  J.,  in  Chambers. 


C.  S.  Maclnnes,  for  the  petitioner,  contended  that  the 
evidence  shewed  the  respondents  were  unable  to  pay  their  debts} 
within  sub-sec.  (a)  of  sec.  5 of  the  Act,  notwithstanding  the 
requirements  of  sec.  6 were  not  satisfied  ;*  that  the  two  sections 


* R.S.C.  1886,  ch.  29,  secs.  5 and  6: — 

5.  A company  is  deemed  insolvent — 

(a)  If  it  is  unable  to  pay  its  debts  as  they  become  due  ; 

(d)  If  it  has  otherwise  acknowledged  its  insolvency  ; 

(g)  If  it  has  made  any  general  conveyance  or  assignment  of  its  property 
for  the  benefit  of  its  creditors,  or  if,  being  unable  to  meet  its  liabilities  in  full, 
it  makes  any  sale  or  conveyance  of  the  whole  or  the  main  part  of  its  stock  in 
trade  or  assets,  without  the  consent  of  its  creditors,  or  without  satisfying  their 
claims  ; 

(h)  If  it  permits  any  execution  issued  against  it,  under  which  any  of  its 
goods,  chattels,  land  or  property  are  seized,  levied  upon  or  taken  in  execu- 
tion, to  remain  unsatisfied  till  within  four  days  of  the  time  fixed  by  the  sheriff 
or  proper  officer  for  the  sale  thereof,  or  for  fifteen  days  after  such  seizure. 

6.  A company  is  deemed  to  be  unable  to  pay  its  debts  as  they  become 
due,  whenever  a creditor,  to  whom  the  company  is  indebted  in  a sum  exceed- 
ing two  hundred  dollars  then  due,  has  served  on  the  company,  in  the  manner 
in  which  process  may  legally  be  served  on  it  in  the  place  where  service  is 
made,  a demand  in  writing,  requiring  the  company  to  pay  the  sum  so  due, 
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were  independent,  and  sec.  6 was  not  to  be  construed  as  prescribing 
the  only  way  in  which  a company  might  be  shewn  to  be  unable 
to  pay  its  debts ; and  that  as  to  the  acknowledgment  by  the 
company  of  its  insolvency,  relied  on  as  satisfying  sub-sec.  (d)  of 
sec.  5,  not  being  mentioned  in  the  petition,  it  did  not  take 
place  until  after  the  filing  of  the  petition ; and  moreover,  the 
object  of  requiring  allegations  in  the  petition  is  only  to  protect 
respondents  from  surprise. 

S.  B.  Woods , for  the  respondents,  referred  to  Re  The 
QuAppelle  Valley  Farming  Co.  (1888),  5 Man.  L.R.  160;  Re 
Rapid  City  Farmers'  Elevator  Co.  (1894),  9 Man.  L.R.  574. 


September  12.  Magee,  J. : — This  company  is  a trading 
company  incorporated,  under  the  Ontario  Companies  Act,  on 
February  19th,  1903,  among  the  objects  of  the  company  being 
to  acquire  the  business  of  Mr.  James  Ewart.  The  nominal 
capital  is  $100,000,  in  1,000  shares,  of  which  294  shares  were 
subscribed,  and  133  shares  are  paid  up.  Of  the  $16,100  owing 
upon  subscribed  shares,  a sum  of  $500  is  said  to  be  owing  from 
one  director,  $400  from  another,  $15,000  from  Mr.  James 
Ewart — described  as  manager,  who  holds  250  shares — and  it  is 
alleged  by  the  petitioners  that  another  shareholder,  Mr.  Burlis, 
described  as  “ secretary,”  really  subscribed  for  $3,000  of  stock, 
although  only  appearing  as  holder  of  $1,000  fully  paid,  and 
that  $2,000  is  owing  upon  that  subscription. 

The  petitioners,  the  Dunlop  Tire  Company,  are  judgment 
creditors  for  $205.84,  made  up  of  $193.97  debt  and  $11.87 
costs — their  judgment  being  recovered  on  July  9th,  1904. 

The  petitioners  allege  that  a writ  of  fi-  fa.  was  issued  on  July 
9th,  1904,  under  their  judgment,  and  that  the  Ewart  Company 
permitted  the  execution  so  issued  against  them,  and  under 
which  their  goods,  chattels,  lands  and  property  were  seized  to 
remain  unsatisfied  for  more  than  fifteen  days  after  seizure  of 
such  goods  by  the  sheriff,  and  that  the  judgment  and  execution 


and  the  company  has,  for  ninety  days,  in  the  case  of  a bank,  and  for  sixty 
days  in  all  other  cases,  next  succeeding  the  service  of  the  demand,  neglected  to 
pay  such  sum,  or  to  secure  or  compound  for  the  same  to  the  satisfaction  of-  the 
creditor. 
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is  wholly  unsatisfied,  and  that  the  Ewart  Company  are  unable  Magee,  j. 
to  pay  their  debts  as  they  become  due.  1904 

[The  learned  Judge  then  referred  to  other  allegations  in  iN  RE 
the  petition  not  material  to  this  report,  and  continued:]  Carriage 

On  the  facts  disclosed  in  the  affidavits,  I would  consider  it  Works. 
desirable  in  the  interests  of  the  outside  creditors  that  a winding- 
up  order  should  issue.  The  amounts  owing  from  two  or  three 


directors,  the  claim  of  another,  the  mortgage  without  authority 
from  shareholders,  and  the  absence  of  available  assets  so  soon 
after  the  company’s  organization,  are  circumstances  which 
render  it  reasonable  for  creditors  to  ask  that  the  control  of  the 
company’s  affairs  be  not  left  with  the  directors. 

The  question  is,  have  the  petitioners  shewn  sufficient  ground, 
as  required  by  the  Winding-up  Act,  R.S.C.  1886,  ch.  129,  for 
granting  their  petition. 

Counsel  for  the  petitioners  claimed  that  they  were  entitled 
to  an  order  under  clauses  (a),  (d),  (g),  and  (h)  of  sec.  5 of  the 
Act. 

As  regards  clauses  (d)  and  (g),  even  if  there  were  proof  of 
facts  to  bring  the  company  within  either,  there  is  no  allegation 
of  such  facts  in  the  petition,  nor  even  a general  allegation  of 
insolvency  of  the  company,  but  only  of  particular  facts  not 
coming  under  either  of  those  two  clauses. 

In  In  re  Wear  Engine  Works  Co.  (1875),  L.R.  10  Ch.  188,  an 
order  was  refused  upon  that  ground ; and  see  also  In  re  Briton 
Medical  and  General  Life  Association  (1886),  11  O.R.  478,  and 
Re  Grundy  Stove  Co.  (1904),  7 O.L.R.  252. 

As  to  clause  (h),  there  is  here  no  evidence  of  a seizure. 
The  petition  alleges  a seizure,  but  the  solicitor’s  affidavit  only 
states  that  the  sheriff  informed  him  he  proceeded  to  make  a, 
seizure  but  found  that  all  the  goods,  etc.,  were  claimed  under  a 
mortgage,  and  his  return  must  be  nulla  bona.  This  would 
rather  imply  that  no  seizure  was  in  fact  made;  but,  even  if  this; 
proceeding  to  make  a seizure  could  be  interpreted  as  the  making 
of  one,  there  is  nothing  to  shew  when  it  took  place  or  that 
fifteen  days  had  elapsed.  The  secretary’s  affidavit  verifying 
the  petition  in  general  terms  on  information  and  belief  cannot 
be  taken  as  sufficient,  especially  as  the  sources  of  the  informa- 
tion are  given,  and  manifestly  do  not  relate  to  that  fact. 

34— yol.  vni.  o.L.R. 
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As  to  clause  (a)  of  sec.  5,  the  petition  makes  a direct 
allegation  under  that  clause  of  the  company’s  inability  to  pay 
its  debts  as  they  become  due,  but  no  evidence  is  given  of  a 
demand  in  writing,  and  neglect  by  the  company  to  pay  within 
sixty  days  thereafter,  as  required  by  sec.  6,  which  specifies  when 
the  inability  to  pay  debts  shall  be  deemed  to  exist.  In  Re 
The  QvJAppelle  Valley  Farming  Co .,  5 Man.  L.R.  160,  and 
Re  Rapid  City  Farmers  Elevator  Co.,  9 Man.  L.R.  574, 
it  was  held  by  Taylor,  C.  J.,  that  sec.  6 specifies  the  only  way  of 
bringing  the  case  under  clause  (a)  of  sec.  5,  a view  apparently 
taken  also  by  Proudfoot,  J.,  in  Re  Briton  Medical  and  General 
Life  Association,  11  O.R.  478,  and  in  which  I concur. 

In  England  other  proof  is  sufficient,  as  sec.  80  of  the 
Companies  Act  (1862),  25-26  Viet.  ch.  89,  only  requires  it  to  be 
to  the  satisfaction  of  the  court. 

On  the  petition  as  it  at  present  stands,  and  with  the 
present  proof,  I do  not  see  my  way  to  grant  an  order ; but  as  it 
appears  to  be  a case  in  which  the  compan}^  should  be  wound 
up,  the  petitioners  may,  if  they  so  desire,  amend  the  present 
petition,  and  offer  such  additional  evidence  as  they  may  be 
advised,  and  again  present  it  within  fourteen  days.  In  such 
case  the  costs  of  the  present  application  and  of  the  application 
to  Mr.  Justice  Idington,*  are  reserved  to  be  disposed  of  on  that 
application.  Failing  that,  the  present  application  is  dismissed 
with  costs ; the  costs  of  the  company  in  opposing  the  petition, 
as  at  first  presented,  being  fixed  at  $5. 

*The  motion  had  originally  been  made  before  Idington,  J.,  who  adjourned 
it  on  the  ground  of  a technical  irregularity. — Rep. 


A.  H.  F.  L. 
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[IN  CHAMBERS.] 

Cantin 

v. 

The  News  Publishing  Company  of  Toronto,  Limited. 

Discovery  — Examination  of  Former  Officer  or  Servant  — Con.  Rules  439  (a) 

1250  and  439  (1). 

There  is  no  power  now  under  Con.  Rule  439  (a)  as  substituted  by  Con.  Rule 
1250  for  Con.  Rule  439  (1)  to  make  an  order  for  the  examination  of  a former 
officer  or  servant  of  a corporation  for  discovery. 

Motion  for  an  order  that  a former  servant  of  the  defendants 
do  attend  for  examination  for  discovery. 

The  motion  was  argued  before  Mr.  Cartwright,  the  Master 
in  Chambers,  on  the  16th  September,  1904. 

W.  N.  Ferguson , for  the  plaintiff. 

Thomas  Reid,  for  the  defendants. 

September  19.  The  Master  in  Chambers  : — The  person 
sought  to  be  examined  was  a reporter  in  the  defendants’ 
employment  at  the  time  when  the  action  was  brought  and  wrote 
the  article  complained  of. 

He  left  the  defendants  nearly  a year  ago. 

The  language  of  Rule  439  (a),  substituted  by  Rule  1250  for 
previous  Rule  439  (1),  does  not  provide  for  the  present  case. 
Whether  the  words  allowing  examination  of  a past  officer  were 
omitted  intentionally  or  not,  it  is  clear  they  have  gone.  If  this 
was  in  any  way  a mistake  no  doubt  it  will  be  remedied  on 
attention  being  called  to  it  in  the  proper  quarter. 

Mr.  Ferguson  submitted  that  there  was  power  to  order  this 
examination  under  Rule  485.  He  sought  to  distinguish  Beaton 
v.  The  Globe  Printing  Company  (1894),  16  P.R.  281,  on  two 
grounds : first,  that  the  argument  of  Mr.  J ustice  Osier  (at  p. 
283)  overlooked  the  language  of  Rule  7 ; and  secondly,  that  all 
that  had  been  decided  was  that  Rule  485  did  not  allow  the 
examination  for  discovery  of  a party  before  the  usual  time. 


1904 
Sept.  19. 
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But  looking  at  the  whole  judgment  I do  not  think  it  is  to  be 
limited  in  that  way.  The  whole  question  is  gone  into  both  as 
to  parties  and  witnesses,  and  it  is  laid  down  that  the  rule  gives 
no  power  to  make  such  an  order  as  was  there  in  question:  (p. 
286  and  p.  285,  last  paragraph.) 

If  the  matter  is  of  sufficient  importance  no  doubt  it  will  go 
higher.  At  present  the  motion  fails  and  must  be  dismissed. 

The^costs  will  be  in  the  cause  as  the  point  arises  now  for  the 
first  time. 


An  appeal  from  the  above  judgment  was  argued  on  the  27th 
September,  1904,  before  Meredith,  J.,  sitting  in  Chambers,  who 
affirmed  the  judgment. — Rep. 


G.  A.  B. 


Till.] 


ONTARIO  LAW  REPORTS. 


533 


[IN  CHAMBERS.] 

Re  West  Algoma  Voters’  Lists. 


1904 
Oct.  4. 


Parliament — Preparation  of  Voters’  Lists — Dominion  Franchise  Act , 1898,  sec. 
9 — Appointment  of  Persons  to  Prepare  Lists — Order  in  Council — Prohibi- 
tion— Powers  of  High  Court. 

The  High  Court  of  Justice  for  Ontario  has  power  to  prohibit  persons  assum- 
ing to  exercise  judicial  functions  in  the  preparation  of  voters’  lists  for  an 
election  to  the  House  of  Commons  for  Canada,  if  these  persons  have  no 
authority  in  law  for  the  exercise  of  any  judicial  functions  in  respect  of 
such  lists. 

Re  North  Perth,  Hessin  v.  Lloyd  (1891),  21  O.R.  538,  distinguished. 

The  Dominion  Franchise  Act  of  1898  changed  completely  the  whole  law  in 
regard  to  the  preparation  of  voters’  lists,  adopting  the  provincial  lists, 
instead  of  having  parliamentary  lists  prepared  ; but  to  provide  against  the 
possibility  of  there  being  no  sufficiently  recent  provincial  lists  in  some  of 
the  electoral  districts,  sec.  9 was  passed.  This  section  means  that  when 
provincial  lists  exist — “ are  prepared  ” — they  shall  be  used,  but  when  they 
do  not  exist  the  mode  of  preparing  them  provided  in  the  section  may  be 
adopted. 

On  the  facts  of  this  case,  it  was  within  the  power  of  the  Governor-General  in 
council  to  appoint  all  necessary  officers  for  the  preparation  of  the  lists,  thus 
making  them  officers  of  a federal  Court  constituted  by  the  section. 

These  officers  are  to  follow,  as  far  as  possible,  the  provisions  of  the  laws  of  the 
Province  regulating  the  preparation  and  revision  and  bringing  into  force 
of  the  provincial  lists. 

If  the  order  in  council  appointing  the  officers  gives  directions  to  them  in  con- 
flict with  the  statute,  the  order,  to  that  extent,  has  no  effect. 

If  the  officers  do  not  proceed  in  accordance  with  the  statute,  they  are  answer- 
able  to  Parliament,  not  to  the  Court  upon  an  application  for  prohibition. 

Motion  by  A.  C.  Boyce,  a resident  of  and  voter  in  the  west 
riding  of  Algoma  as  constituted  for  the  purpose  of  the  election 
of  members  to  serve  in  the  House  of  Commons  for  Canada,  for 
an  order  that  Jacob  Stevenson  be  prohibited  from  taking  any 
further  proceedings  in  the  preparation  of  the  voters’  lists  for  the 
unorganized  territory  in  the  electoral  district  of  Sault  Ste. 
Marie  in  the  west  riding  of  Algoma,  and  that  Edward  O’Connor, 
junior  Judge  of  the  district  court  of  Algoma,  and  William  A. 
Quibell,  police  magistrate  for  the  district  of  Algoma,  be  pro- 
hibited from  holding  courts  for  the  purpose  of  revising  lists 
prepared  by  Jacob  Stevenson,  and  from  certifying  to  and 
•confirming  such  lists,  or  from  otherwise  acting  in  connection 
with  the  preparation  or  pretended  preparation  of  lists  for  the 
said  unorganized  territory,  and  that  Stevenson,  O’Connor,  and 
Quibell  be  prohibited  from  proceeding  with  the  preparation. 
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revision,  and  bringing  into  force  of  such  voters’  lists  otherwise 
than  under  the  provisions  of  the  laws  of  the  Province  of 
Ontario  regulating  the  preparation,  revision,  and  bringing  into 
force  of  the  provincial  voters’  lists  in  such  cases. 

The  following  are  extracts  from  an  order  of  the  Governor- 
General  in  council  of  the  25th  August,  1904,  under  which  the 
respondents  purported  to  act : — 

On  a report  dated  the  25th  August,  1904,  from  the  Secretary 
of  State,  stating  that  his  attention  has  been  called  to  the  fact 
that  voters’  lists  in  the  unorganized  districts  of  the  Province  of 
Ontario  have  not  been  prepared  or  revised  since  the  year  1901; 
that  by  ch.  12  of  the  statutes  of  Ontario,  1902,  part  3 of  the 
Ontario  Voters’  Lists  Acts,  which  relates  to  the  lists  in  unorgan- 
ized territory,  was  suspended  for  three  years  from  the  17th 
March,  1902,  which  suspension  has  now  been  repealed  by  ch.  10 
of  the  Ontario  statutes  of  1904,  assented  to  on  the  26th  April, 
1904,  and  provision  was  therein  made  for  the  preparation  of 
voters’  lists  biennially,  but  slow  progress  up  to  the  present  time 
is  being  made  in  the  performance  of  the  work. 

It  is,  therefore,  desirable  that  voters’  lists  for  the  unorgan- 
ized territory  in  Ontario  should  be  at  once  prepared  under  the 
authority  of  sec.  9 of  the  Franchise  Act  of  the  Dominion,  1898, 
as  amended  by  ch.  15  of  the  Dominion  statutes  of  1901,  which, 
for  the  purpose  of  preparing  and  giving  effect  to  such  voters’ 
lists,  authorizes  the  Governor  in  council  to  appoint  all  necessary 
officers  and  confer  upon  them  all  necessary  powers,  and  in  the 
preparation  and  revision  and  bringing  into  force  of  such  voters’ 
lists  the  provisions  of  the  law  of  the  Province  regulating  the 
preparation  and  revision  and  bringing  into  force  of  the  provin- 
cial voters’  lists  in  such  cases  shall  as  far  as  possible  be  observed 
and  followed. 

The  Minister  therefore  recommends  that,  pursuant  to  the 
said  section  of  the  Franchise  Act  as  amended,  for  the  purpose  of 
preparing  and  giving  effect  to  new  lists  for  the  unorganized 
territory  of  Ontario,  where  there  are  no  voters’  lists,  and  to 
which  part  3 of  the  Ontario  Voters’  Lists  Act  applies,  the 
Governor-General  in  council  do  appoint  the  several  sheriffs, 
Judges,  police  magistrates  and  stipendiary  magistrates,  and 
persons  hereinafter  named  and  referred  to  as  enumerators  to  be 


VIII.] 


ONTARIO  LAW  REPORTS. 


535 


officers  who  shall  prepare  and  give  effect  to  such  lists,  and  do 
confer  upon  them  and  each  of  them  all  necessary  powers ; to 
that  end  each  such  officer  and  enumerator  to  be  vested  with  all 
powers  which  he  would  have  if  such  lists  were  being  prepared 
under  said  part  3 for  the  purposes  of  a provincial  election, 
namely : — 
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That  Jacob  Stevenson,  Sault  Ste.  Marie,  be  appointed  to 
prepare  the  lists  for  the  unorganized  parts  of  the  electoral  dis- 
trict of  West  Algoma,  the  sheriff  at  present  being  in  feeble 
health  declining  to  act. 

The  Minister  further  recommends  that  . . . Jacob 

Stevenson  be  authorized  and  empowered  to  appoint  a sufficient 
number  of  enumerators  for  parts  of  his  district  to  enable  the 
work  of  enumerating  the  voters  to  be  completed  not  later  than 
the  10th  day  of  September  next. 


That  His  Honour  Edward  O’Connor,  junior  Judge  in  the 
district  of  Algoma,  and  William  G.  Quibell,  of  Sault  Ste.  Marie, 
police  magistrate,  be  appointed  to  hear  appeals  in  the  district  of 
West  Algoma. 

That  in  view,  however,  of  the  possible  contingency  of  the 
lists  being  required  at  an  earlier  date  than  the  times  fixed  for 
the  several  proceedings  under  the  Ontario  statutes  would  permit, 
the  Minister  recommends  that  the  enumeration  be  completed 
not  later  than  the  10th  day  of  September  next. 

That  the  notice  required  for  hearing  appeals  be  shortened  to 
six  days,  and  that  the  lists  as  finally  revised  and  completed  be 
returned  to  the  clerks  of  the  peace  not  later  than  the  4th  day 
of  October  next,  and  immediately  thereafter  the  said  clerks  of 
the  peace  shall  transmit  the  lists  to  the  clerk  of  the  Crown  in 
chancery  at  Ottawa. 

That,  as  some  progress  has  already  been  made  in  the 
enumeration  of  the  voters  and  in  the  preparation  of  the  lists, 
the  enumerators,  officials,  and  persons  above  named  be  author- 
ized and  required  to  avail  themselves  of  the  work  already 
performed,  and  thereafter  to  complete  the  lists  in  accordance 
with  the  provisions  herein  recommended. 

That  the  said  enumerators,  officials,  and  persons  be  also 
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authorized  to  prepare  lists  in  those  unorganized  parts  of  the 
several  districts  for  which  provision  has  been  made  by  the  laws 
of  the  Province,  and  that  they  take  cognizance  of  those  polling 
places  created  by  orders  of  the  Lieutenant-Governor  in  council, 
and  also  of  polling  places  established  under  the  Ontario  statutes 
by  the  returning  officers  at  the  last  provincial  elections. 

The  motion  was  heard  by  Meredith,  J.,  in  Chambers,  on 
the  27th  September,  1904. 

J.  W.  St.  John,  for  the  applicant,  contended  that  the  pro- 
ceedings of  the  respondents  were  illegal  and  contrary  to  the 
Dominion  Franchise  Act,  and  that  the  order  in  council  was 
ultra  vires,  and  that  prohibition  would  lie. 

A.  Mills,  for  the  respondents. 

Walter  Bar  wick,  K.C.,  for  the  Minister  of  Justice  for  Canada. 

J.  H.  Moss,  for  the  Secretary  of  State  for  Canada. 

October  4.  Meredith,  J. : — There  are  involved  in  this 
application  two  questions  of  considerable  importance : (1) 
whether  the  order  in  council  in  question  is,  or  the  proceedings 
of  the  respondents,  acting  under  it,  are,  ultra  vires ; and,  if  so, 
(2)  whether  this  Court  has  power  to  prohibit  such  proceedings. 

The  more  correct  way  of  dealing  with  these  questions  is  to 
consider  the  latter  first,  because,  if  this  Court  have  no  jurisdic- 
tion, it  is  better  to  express  no  opinion  upon  the  merits  of  the 
application;  if  there  has  been  bad  faith  or  any  sinister  or 
improper  conduct,  such  as  has  been  charged,  in  matters  quite 
within  the  powers  of  these  whose  conduct  has  been  called  in 
question,  they  are  answerable,  not  to  this  Court,  but  to  Parlia- 
ment, and  Parliament  to  the  people;  and  any  alleged  wrong- 
doing may  perhaps  also  be  the  subject  of  investigation,  and  of 
some  measure  of  relief,  if  established,  in  the  federal  election 
courts. 

Then,  is  there  jurisdiction  in  this  Court  ? 

If  the  circumstances  which  warrant  the  Governor  in  council 
in  acting  under  sec.  9 of  the  Franchise  Act,  1898,  never 
existed,  I would  have  little  doubt  of  such  jurisdiction.  One  of 
the  foremost  duties  of  this  Court  is  the  prevention  of  the 
exercise  of  usurped  judicial  power.  It  can  hardly  be  doubted 


ONTARIO  LAW  REPORTS. 


537 


VIII.] 

that  if  any  one,  without  colour  of  right,  should  usurp  the 
judicial  functions  pertaining  to  the  preparation  of  voters’  lists, 
the  power  and  duty  to  prohibit  must  rest  somewhere;  and  I 
know  of  no  other  Court  than  this  in  which  such  power  and 
duty  exist,  in  respect  of  such  an  usurption  within  this  Province. 

But  it  is  said  that  in  Re  North  Perth , Hessin  v.  Lloyd  (1891), 
21  O.R.  538,  there  was  a decision  of  a Divisional  Court  to  the 
contrary.  With  that  statement  I am  unable  to  agree.  The  two 
cases  are  widely  different.  When  that  case  was  decided  there 
existed  officers  and  courts  appointed  and  constituted  under 
federal  legislation  for  the  very  purpose  of  dealing  with  the 
whole  subject  of  voters’ lists  for  Parliamentary  elections;  the 
whole  of  that  legislation  has  been  repealed  ; no  such  officers  or 
courts  now  exist.  The  holding  in  the  North  Perth  case  was 
that  this  Court  could  not  interfere  with  such  federal  courts  in 
respect  of  such  voters’  lists.  In  this  case  the  main  question 
is,  does  any  federal  court  exist  ? Have  the  respondents  any 
authority  whatever  in  law  for  the  exercise  of  any  judicial 
functions  in  respect  of  such  lists  ? If  not,  there  must  be  power 
somewhere  to  prohibit,  and  that  power  can  be  found  in  this 
Court  only. 

Whether  the  respondents  have,  or  have  not,  any  such  power, 
depends  upon  the  proper  interpretation  of  sec.  9 of  the 
Franchise  Act,  1898.  That  Act  entirely  repealed  the  Electoral 
Franchise  Act,  under  which  the  federal  Courts  were  constituted. 
It  changed  completely  the  whole  law  in  regard  to  the  prepara- 
tion of  the  voters’  lists,  adopting  the  provincial  lists,  instead  of 
having  parliamentary  lists  prepared,  as  provided  for  in  the 
repealed  enactment.  But,  to  provide  against  the  possibility  of 
their  being  no  sufficiently  recent  provincial  lists  in  some  of  the 
■electoral  districts,  the  9th  section  of  the  Act  was  passed  : it  is 
— as  amended — in  these  words  : — 

“ Where  under  the  laws  of  a Province  the  voters’  lists  for 
any  provincial  electoral  district  or  division  or  any  of  them  are 
prepared  not  at  regular  intervals,  but  at  such  times  as  are  fixed 
by  the  Lieutenant-Governor  in  council  or  some  other  provincial 
or  local  authority  or  only  from  time  to  time  for  the  purpose  of 
any  Dominion  election  in  the  territory  comprised  in  such 
provincial  electoral  district  or  division  or  the  parts  thereof  for 
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use  in  which  they  were  prepared,  if  such  lists  have  been 
prepared  not  more  than  one  year  before  the  date  of  the  writ  for 
such  Dominion  election : otherwise  new  voters’  lists  shall  be 
prepared,  and  for  the  purpose  of  preparing  and  giving  effect  to 
such  voters’  lists  the  Governor  in  council  may  appoint  all 
necessary  officers  and  confer  upon  them  all  necessary  powers? 
and  in  the  preparation  and  revision  and  bringing  into  force  of 
such  new  voters’  lists  the  provisions  of  the  laws  of  the  Province 
regulating  the  preparation  and  revision  and  bringing  into  force 
of  the  provincial  voters’  lists  in  such  cases  shall,  as  far  as 
possible,  be  observed  and  followed  : Provided  that,  if  in  any 
such  case  voters’  lists  have  been  prepared  under  this  section 
not  more  than  one  year  before  the  date  of  the  writ  for  such 
election,  new  lists  shall  not  be  prepared,  but  the  lists  so  prepared 
shall  be  used  unless  there  are  lists  of  a later  date  prepared 
under  the  provincial  laws.” 

For  the  district  in  question  there  are  in  existence  no  lists 
prepared  at  any  regular  intervals,  but  there  are  lists  in  course 
of  preparation  under  a provincial  enactment  which  requires 
their  preparation  at  regular  intervals. 

The  purpose  of  the  section  is  to  ensure  reasonably  recent 
lists  for  Parliamentary  elections : it  can,  therefore,  hardly  mean 
that  when  a provincial  enactment  requires  the  lists  to  be  pre- 
pared at  regular  intervals  these  lists  only  shall  be  used,  no 
matter  how  long  it  may  be  necessary  to  wait  until  they  are 
prepared ; it  means  rather  that  when  such  lists  exist — “ are 
prepared”  in  fact — they  shall  be  used,  but  when  they  do  not 
exist  the  mode  of  preparing  them  provided  in  the  section  may  be 
adopted.  It  was,  therefore,  in  the  facts  of  this  case,  within  the 
power  of  the  Governor  in  council  to  appoint  all  necessary 
officers  for  the  preparation  of  the  lists,  thus  making  them 
officers  of  a federal  Court,  just  as  the  revising  barristers  were 
under  the  repealed  enactment ; but  they  are  expressly  required 
by  the  enactment  to  observe  and  follow  as  far  as  possible  the 
provisions  of  the  laws  of  the  Province  regulating  the  prepara- 
tion and  revision  and  bringing  into  force  of  the  provincial  lists. 

But  it  is  said  that  the  order  in  council  appointing  the 
respondents  presumes  to  give  directions  to  them  in  conflict  with 
the  latter  statutory  requirement.  The  answer  to  that  is,  if  it  be 
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so,  the  order,  to  that  extent,  has  no  effect ; the  statute,  not  the 
order  in  council,  is  to  be  obeyed. 

Then  it  is  urged  that,  assuming  the  appointment  of  the 
respondents  to  be  valid,  they  are  not  proceeding,  in  some 
respects,  in  accordance  with  the  statute,  but  are  acting,  to  some 
extent,  in  contravention  of  it.  The  answer  to  that — if  it  be  so 
— is  the  answer  which  was  given  to  the  applicant  in  the  North 
Perth  case — the  subject  is  one  committed  to  them  exclusively 
by  federal  legislation,  and  one  affecting  matters  peculiarly 
within  the  exclusive  powers  of  Parliament ; they  are  answerable 
to  Parliament,  not  to  this  Court  on  such  an  application  as  this. 

A point  of  some  importance — not  argued — is  whether 
Parliament  has,  in  sec.  9,  delegated  to  the  Governor  in  council 
the  constitution  of  a federal  court,  and,  if  so,  whether  there 
was  power  to  do  so.  The  answer  is,  there  is  no  such  delegation, 
that  the  enactment  itself  constitutes  the  court  and  prescribes 
its  procedure,  and  that  to  the  Governor  in  council  is  committed 
nothing  substantially  but  the  appointment  of  officers ; the 
putting  in  motion  of  the  provincial  machinery  operated  by 
federal  officers. 

The  application  therefore  fails  and  must  be  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 

Billing  v.  Semmens  et  al. 

Master  and  Servant — Injury  to  Servant — Death — Absence  of  Direct  Evidence  as 
to  Cause  of  Injury — Inference — Case  for  Jury — Dangerous  Machinery — 
Factories  Act. 

An  appeal  by  the  defendants  from  the  judgment  of  the 
Divisional  Court  granting  a new  trial  on  appeal  from  the 
judgment  of  Ferguson,  J.,  at  the  trial  dismissing  the  action 
with  costs,  reported  7 O.L.R.  340. 

On  September  28th,  1904,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

W.  R.  Riddell,  K.C.,  for  the  appellants. 

J.  W.  Nesbitt , K.C.,  for  the  respondent. 

September  28.  The  Court  were  of  opinion  that  there  was 
evidence  to  go  to  the  jury,  and  that  a new  trial  was  therefore 
properly  directed,  and  they  dismissed  the  appeal  with  costs. 
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[DIVISIONAL  COURT.] 
Lucas  v.  Holliday. 


d.  c. 

1904 
June  7. 


Sheriff— Interpleader  — Seizure  of  Goods — Interest  of  Execution  Debtor  as 
Go-ownei — County  Court  Appeal — Proceedings  not  Certified. 

A sheriff  acting  under  the  plaintiff’s  execution  entered  upon  the  lands  of  the 
claimant  and  seized  hay  and  oats  alleged  to  be  the  property  of  the  execution 
debtor.  The  owner  of  the  land  asserted  that  he  was  the  absolute  owner  of 
all  the  hay  and  oats  seized.  The  execution  creditor  alleged  that  the  execu- 
tion debtor  was  entitled  to  a one-half  interest  therein : — 

Held,  that  the  sheriff  was  entitled  to  an  interpleader  order ; the  issue  to  be 
framed  so  as  to  determine  whether  the  execution  debtor  had  any,  and  if  so 
what,  interest  in  the  hay  and  oats  seized. 

Meredith,  J.,  dissented,  and  was  also  of  opinion  that  the  case  (on  appeal  from 
an  order  in  a county  court  action)  was  not  properly  before  the  Court  because 
the  proceedings  had  not  been  certified. 


Appeal  by  the  sheriff  of  Hastings  from  an  order  of  the 
Judge  of  the  county  court  of  Hastings,  in  an  action  in  that 
court,  dismissing  an  application  by  the  sheriff  for  an  inter- 
pleader order  in  respect  of  goods  seized  by  the  sheriff  under  the 
plaintiff’s  execution  against  the  defendant.  The  goods  seized 
were  hay  and  oats,  and  they  were  claimed  by  John  Holliday, 
the  owner  of  the  farm  upon  which  they  were  seized,  and  a 
brother  of  the  execution  debtor,  as  his  sole  property.  The 
execution  debtor  lived  with  the  claimant  upon  the  farm,  and 
the  sheriff  seized  the  goods  as  the  property  of  the  execution 
debtor,  but  subsequently  the  claim  under  the  execution  was 
confined  to  a claim  of  one-half  interest  in  the  goods  seized  as 
being  the  property  of  the  execution  debtor. 

The  appeal  was  heard  by  Boyd,  C.,  Meredith,  and 
Idington,  JJ.,  on  the  26th  April,  1904. 

E.  G.  Porter , for  the  sheriff,  stated  that  he  appeared  also  for 
the  execution  creditor,  and  contended  that  it  was  a proper  case 
for  an  interpleader  order,  citing  Maclennan  on  Interpleader, 
pp.  86,  107  ; Holmes  v.  Mentze  (1835),  4 A.  & E.  127,  5 N.  & M. 
563,  4 Dowl.  300;  Ovens  v.  Bull  (1876),  1 A.R.  62;  Rule 
1103. 

R.  C.  Clute , K.C.,  for  the  claimant,  referred  to  Re  McDonagh 
v.  Jephson  (1889),  16  A.R.  107  ; Lindley  on  Partnership,  5th 
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ed.,  p.  356.  He  pointed  out  that  the  later  English  cases  had  no 
application,  the  Partnership  Act  having  been  amended. 

June  7.  Boyd,  C. : — The  execution  creditor  has  reduced 
his  claim  from  the  corpus  of  the  hay  and  oats  to  a claim  of 
one-half  interest  therein  as  being  the  property  of  the  execution 
debtor.  The  claimant,  Mr.  Holliday,  asserts  that  he  is  absolute 
owner  of  all  the  hay  and  oats  seized.  This  is  an  adverse  claim 
as  to  the  property,  which  entitles  the  sheriff  to  an  interpleader. 
See  Holmes  v.  Mentze,  4 A.  & E.  127,  and  5 N.  & M.  563,  judg- 
ment of  Patteson,  J.  This  is  not  a case  of  partnership  in  which 
that  fact  is  conceded,  but  of  one  where  the  claimant  asserts  that 
the  debtor  has  no  interest  in  the  goods  seized. 

The  issue  should  be  framed  so  as  to  determine  whether  the 
execution  debtor  has  any,  and  if  so  what,  interest  in  the  hay  and 
oats  seized. 

The  provisions  as  to  interpleader,  Rules  1103  and  1115, 
should  be  liberally  construed  for  the  protection  of  sheriffs. 
The  sheriff  is  not  obliged  to  run  any  risk  in  dealing  with  the 
share  of  an  alleged  joint  owner  of  goods  seized  under  execution; 
and  instead  of  selling,  as  might  be  under  the  old  law,  the 
interest  for  what  it  would  bring,  he  may  apply  by  way  of 
interpleader.  This  was  suggested  by  the  authors  of  Lindley  on 
Partnership,  5th  ed.,  pp.  361,  362,  as  a fitting  outcome  of  the 
J udicature  Acts,  that  “ a proceeding  by  the  sheriff  in  the 
nature  of  an  interpleader  summons  bringing  all  parties  inter- 
ested before  the  Court  would  probably  be  the  most  convenient 
course  to  adopt.” 

The  difficulty  as  to  seizure  of  a partners  share  has  been 
ended  in  England  by  the  special  provision  of  the  Partnership 
Act  of  1890,  directing  proceedings  by  way  of  charging  order 
and  the  appointment  of  a receiver,  but  no  change  has  been 
made  in  the  case  of  co-owners  who  are  not  partners.  The 
right  to  seize  the  corpus  of  the  goods  while  only  the  interest 
may  be  sold  is  plainly  set  forth  in  Johnson  v.  Evans  (1844), 

7 M.  & G.  240,  249,  250,  and  The  King  v.  Manning  (1739), 
Com.  R.  616,  at  p.  619.  Assuming  a co-tenancy  in  goods,  the 
sheriff'  had  the  right  to  enter  on  the  lands  of  one,  to  seize  the 
joint  property  upon  execution  against  the  other,  and  this  in 
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•order  to  sell  the  interest  of  the  judgment  debtor.  But  here  the 
right  of  the  sheriff  to  enter  and  seize  is  disputed  because  all  the 
property  seized  is  claimed  by  the  owner  of  the  land  as  his  sole 
property,  The  sheriff  is  thus  laid  open  to  an  action  of  trespass 
if  he  is  not  protected  by  interpleader  methods. 

No  objection  was  taken  as  to  the  want  of  jurisdiction,  and 
I have  not  thought  it  needful  to  consider  a point  not  raised  by 
the  parties. 
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Idington,  J. : — I agree. 


Meredith,  J.: — The  irregularity  of  the  proceedings  upon 
this  appeal  has  mainly  caused  the  delay  in  disposing  of  it. 
After  some  difficulty  and  delay  the  papers  in  connection  with  it 
have  been  obtained  and  knowledge  of  the  proceedings  had. 

The  only  papers  in  this  Court  at  the  time  of  the  argument 
of  the  appeal  turn  out  to  have  been  the  affidavit  of  the  sheriff, 
two  affidavits  connected  with  other  claims  have  no  bearing 
whatever  upon  the  matters  in  question  upon  this  appeal,  and 
what  purports  to  be  a copy  of  the  order  made  in  the  Court 
below.  Since  the  argument — on  the  26th  May,  1904 — owing 
to  the  investigation  into  the  state  of  the  proceedings,  two  more 
papers  have  been  lodged  in  the  central  office,  one  a copy  of  the 
claimant’s  cross-examination  upon  his  affidavit  in  support  of 
his  claim,  and  the  other  a copy  of  the  cross-examination  of  the 
sheriff  on  his  affidavit ; that  important  document  the  claimant’s 
affidavit  has  not,  nor  has  the  notice  of  motion  in  the  court 
below,  even  yet  been  produced. 

The  proceedings  in  the  court  below  have  never  been 
certified  to  this  Court  under  secs.  55  and  56  of  the  County 
Courts  Act ; no  attempt  to  have  them  certified  has  been  made. 

In  these  circumstances  this  Court  has  no  jurisdiction: 
there  is  no  appeal  before  it ; the  case  ought  not  to  have 
been  set  down.  The  cases  and  the  practice  are  clear  and  well 
settled  in  this  respect:  see  Reekie  v.  McNeil  (1899),  31  O.R.  444, 
and  the  cases  therein  referred  to ; and  have  been  recognized  by 
legislation  which  has  given  relief  from  their  effect  in  certain 
circumstances,  but  not  in  such  a case  as  this,  in  which  there  is 
no  reason  or  excuse  for  not  having  had  the  papers  certified  in 
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time : see  63  Viet.  ch.  17,  sec.  12  (O.);  also  Taggart  v.  Bennett t 
Divisional  Court,  March,  1903,  not  reported.* 

The  motion  made  in  this  Court  ought  therefore  to  be 
dismissed  with  costs. 

But  if,  notwithstanding  all  this,  the  appeal  is  to  be  enter- 
tained and  allowed,  it  is  but  fair  to  the  respondent  to  repeat 
the  views  expressed  by  me  at  the  argument. 

Treating  the  facts  to  be  as  stated  by  counsel  for  the 
appellant,  all  that  the  execution  creditor  claims  is  that  the  ex- 
ecution debtor  is  entitled  to  an  undivided  moiety  of  the  goods 
in  question  ; and  he  admits  that  they  are  in  the  sole  possession 
of  the  claimant,  and  that  he  is  entitled  to  the  other  moiety. 

In  these  circumstances  what  need  is  there  for  any  relief  so  far 
as  the  sheriff  is  concerned  ? His  duty  is  simple,  and  in  per- 
forming it  he  incurs  no  liability  to  either  creditor  or  claimant. 
It  is  to  sell  whatever  interest,  if  any,  the  debtor  may  have. 
He  has  no  right  to  interfere  with  the  admitted  rights  of  a co- 
tenant  in  possession.  Neither  he  nor  the  creditor  has  any 
higher  right  to  the  goods  in  question  than  the  debtor  has ; and 
he  could  not  take  possession  by  force,  he  could  but  sell  his 
own  share,  or  bring  an  action  under  the  Statute  of  Anne — 
R.S.O.  1897,  vol.  3,  ch.  324,  sec.  10 — in  respect  of  it.  “If  two 
be  possessed  of  chattels  personal  and  one  take  the  whole 
to  himself  out  of  the  possession  of  the  other,  the  other 
has  no  remedy  but  to  take  this  from  him  who  has  done 
the  wrong  to  occupy  in  common  when  he  can  see  his  time : ” 
Littleton,  sec.  323.  “ So  long  as  a tenant  in  common  is  only 

exercising  lawfully  the  rights  he  has  as  tenant  in  common,  no 
action  can  lie  against  him  by  his  co-tenant : ” per  Hatherley, 
L.C.,  in  Jacobs  v.  Seward  (1872),  L.R.  5 H.L.  464,  at  p.  474  ; 
see  also  Gunn  v.  Burgess  (1884),  5 O.R.  685  ; and  Re  McDonagh 
v.  Jephson,  16  A.R.  107.  It  would  make  all  the  difference  if 
the  debtor  were  in  possession,  for  then  the  sheriff  might  seize 
and  sell,  and,  as  against  any  one  claiming  the  goods  entirely, 
would  be  liable  to  an  action  and  so  entitled  to  protection.  As  it 
is,  what  is  to  be  gained  by  the  trial  of  an  issue  ? Only  this, 
that  there  would  be  more  certainty  as  to  the  debtor’s  actual 


* Noted  in  2 O.  W.R.  184. 
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interest  in  the  goods  ; but  the  sheriff  could  do  neither  more  nor 
less,  he  could  but  sell  whatever  interest  the  debtor  has  ; and, 
as  it  is,  the  creditor  can  protect  himself  by  buying  at  the 
sheriff’s  sale  if  need  be  and  taking  possession  “ when  he  can  see 
his  time,”  or  bringing  any  action  he  might  then  have.  But  this 
is  no  concern  of  the  sheriff ; he  is  not  to  intermeddle  on  behalf 
of  either  creditor  or  claimant.  This  has,  I think,  always  been 
the  practice  in  such  cases  as  this : see  Ovens  v.  Bull , 1 A.R. 
62  at  p.  66 ; to  the  same  effect  is  the  case  of  Holmes  v.  Mentze, 
4 A.  & E.  127.  The  subsequent  order  in  that  case  was  made 
only  when  the  execution  creditor  disputed  the  joint  ownership; 
but  here  the  sheriff  and  execution  creditor  admit  and  indeed 
set  up  the  joint  ownership.  And  it  is  to  be  observed  that  no 
interpleader  issue  was  directed  in  that  case,  but  the  time  for 
returning  the  writ  was  enlarged  until  the  execution  creditor 
should  indemnify  the  sheriff  because  the  former  had  “ miscon- 
ducted himself  towards  the  Court,”  relief  which  the  sheriff  here 
can  have  of  his  own  motion  under  the  Execution  Act,  sec.  22. 
The  learned  county  court  Judge  was  therefore,  in  my  opinion, 
quite  right  in  refusing  upon  the  merits  to  direct  an  interpleader 
issue. 

The  partnership  cases  are  not  in  point,  for  in  them  the 
debtor-partner  was  in  possession,  and  an  issue  was  not  directed 
because  it  was  not  considered  the  proper  means  of  taking 
partnership  accounts.  Here  there  does  not  seem  to  be  any  need 
to  take  accounts,  but  the  debtor  is  out  of  possession,  and  neither 
he  nor  the  sheriff,  upon  execution  against  him,  has  any  right  to 
enter  upon  the  claimant’s  lands  and  take  his  goods  out  of  his 
possession,  though  the  debtor  may  have  an  interest  in,  but  is 
out  of  possession  of,  them. 

In  addition  to  all  this,  this  appeal  presents  these  extra- 
ordinary circumstances : the  appeal  is  by  the  sheriff,  and  the 
execution  creditor  is  nominally  no  party  to  it.  He  has  not 
been  served  with  notice  of  it.  How  an  order  can  be  rightly 
made  in  this  Court  compelling  him  to  proceed  to  the  trial  of  an 
issue,  I cannot  understand;  the  mere  statement  of  counsel  for 
the  sheriff  that  he  is  willing  to  answer  for  him  cannot  alter  the 
fact  that  he  is  no  party,  in  point  of  form,  to  this  appeal,  and  the 
fact  that  we  have  only  such  jurisdiction  as  the  statute  confers. 
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And,  again,  the  appeal  is  not  taken  because  the  sheriff  has  not 
had  and  needs  protection,  but  upon  the  extraordinary  grounds 
that  the  sheriff  and  also  that  the  execution  creditor  is  entitled 
to  an  issue  and  has  been  denied  it ; good  grounds  for  an  appeal 
by  the  creditor,  but  surely  none  for  an  appeal  by  the  officer  who 
should  stand  indifferent  between  the  parties.  To  make  it  quite 
plain  it  may  be  well  to  state  more  fully  all  the  grounds  of  this 
appeal  as  stated  in  the  notice  of  motion.  They  are  three  in 
number,  and  are  as  follows  : — 

1.  That  the  sheriff  claims  that  the  debtor  has  an  interest 
in  the  goods  seized;  and  that  he  is  entitled  to  an  issue  to  deter- 
determine  what  that  interest  is. 

2.  That  the  goods  seized  are  the  joint  property  of  the 
debtor  and  claimant,  and  that  the  sheriff  is  entitled  to  an  issue 
to  determine  what  the  interest  of  the  debtor  is ; and 

3.  That,  as  it  is  not  admitted  by  the  claimant  what  interest 
the  debtor  has  in  the  goods,  and  as  the  sheriff,  on  behalf  of  the 
creditor , claims  that  the  debtor  has  an  interest  therein,  the 
sheriff  is  entitled  to  an  issue  to  determine  what  that  interest  is. 

The  one  conclusion  to  be  drawn  from  all  the  facts  is,  that 
the  sheriff  is  prosecuting  this  appeal  for,  or  in  the  interests  of,  the 
execution  creditor,  or  else  that  he  has  greatly  mistaken  his  pos- 
ition and  duty.  These  two  things  are  well  settled  in  regard  to 
a sheriff’s  interpleader  application  : (1)  it  must  be  made  for  his 
protection  solely  : this  is  the  first  case  in  which  it  has  been 
granted  for  the  creditor’s  convenience  ; and  (2)  it  is  not  granted 
when  he  colludes  with  either  party : this  is  the  first  case  in 
which  it  has  been  granted  to,  or  applied  for  by,  the  sheriff 
acting  as  solicitor  for,  or  otherwise  “on  behalf  of,  the  creditor.” 

I can  find  no  excuse  for  encouraging  great  irregularity  when 
discouragement  can  cause  no  substantial  loss  or  inconvenience 
to  any  of  the  parties  concerned,  nor  for  exercising  jurisdiction 
if  we  have  it  not. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Siple  v.  Blow. 


C.  A. 
1903 

March  23. 


Way — Right  of,  Over  Part  of  Farm  connecting  Two  Other  Parts — User — Right  to 
Place  Gates  at  the  Termini. 

Plaintiff  being  the  owner  of  a part  of  a farm,  which  was  subject  to  a right  of 
way  connecting  two  other  portions  of  the  farm,  reserved  by  a former  owner 
of  the  whole  farm,  for  the  use  and  benefit  of  himself,  his  heirs  and  assigns 
as  a lane  or  roadway  33  feet  wide  across  . . so  long  as  needed  or  required 
in  passing  to  and  from  the  other  lands  now  owned  by  (the  grantor),  brought 
his  action  for  a declaration  of  his  right  to  place  gates  at  the  termini  of  the 
right  of  way  : — 

Held,  that  he  was  so  entitled. 

Judgment  of  Falconbridge,  C.J.K.B.,  reversed,  Osler  and  Maclennan, 
JJ.A.,  dissenting. 


1904 
June  29. 


This  was  an  appeal  by  the  plaintiff  from  a judgment  of 
Falconbridge,  C.J.K.B.,  in  an  action  by  Benson  Siple  against 
John  Blow. 

The  action  was  brought  for  a declaration  of  the  plaintiff’s 
right  to  maintain  gates  at  both  ends  of  a right  of  way  which 
had  been  granted  over  his  property,  connecting  two  portions  of 
.a  farm,  and  was  tried  at  Woodstock  on  the  23rd  of  March,  1903. 

At  the  trial  the  plaintiff  applied  for  leave  to  amend,  by 
setting  up  the  claim  that  the  defendant  was  not  entitled  to  any 
right  of  way  whatever,  which  leave  was  refused,  and  subse- 
quently the  following  judgment  was  delivered. 

March  23,  1903.  Falconbridge,  C.J. : — I do  not  think 
that  the  amendment  proposed  at  the  trial  by  the  plaintiff  ought 
to  be  allowed.  It  aimed  at  converting  a claim  of  right  to 
maintain  gates  at  the  easterly  and  westerly  entrance  to  the 
lane  (in  effect  conceding  the  defendant’s  right  to  use  the  lane) 
into  a claim  denying  any  right  to  the  defendant  whatever : see 
Newby  v.  Sharpe  (1877),  8 Ch.  D.  39;  Carghill  v.  Bower 
(1878),  10  Ch.  D.  502  ; Raleigh  v.  Goschen,  [1898]  1 Ch.  73  at 

p.  81. 

Defendant  seems  to  have  established  his  defence. 

There  is  a passage  in  Washburn  on  Easements,  4th  ed.,  p. 
255,  which  appears  to  favour  the  right  to  maintain  gates,  but 
no  English  authority  is  cited  there,  and  it  appears  to  be  opposed 
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C.  A.  to  the  law  as  stated  in  Gale  on  Easements,  7th  ed.,  p.  536,  and 
1904  cases  cited  in  note  (e). 

Siple  The  amendment  will  be  refused  and  the  action  dismissed 

Blow.  with  costs. 


The  appeal  was  argued  on  the  3rd  and  4th  of  February,. 
1904,  before  Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A. 

W.  M.  Douglas , K.C.,  and  G.  F.  Mahon , for  the  appeal.  The 
evidence  shews  that  the  common  grantor  maintained  gates  on 
parts  of  the  right  of  way  until  he  died,  and  although  his 
executors  have  conveyed  the  north  part  of  the  farm  to  the 
defendant  with  a right  of  way  over  another  portion  of  the 
land,  though  connecting  with  the  way  in  dispute,  “ without  any 
gate  in  any  of  the  said  lanes  or  at  the  entrance  of  any  of  said 
lanes,”  that  cannot  affect  the  plaintiff’s  rights.  Gates  may  be 
maintained  unless  the  grant  was  inconsistent  with  their  use : 
Maxwell  v.  Maxwell  (1848),  9 B.  Monroe  (Ken.),  20;  Bakeman 
v.  Talbot  (1865),  31  N.Y.  366;  Houpes  v.  Alderson  (1865),  22 
Iowa  160  ; Clendenan  v.  Blatchford  (1888),  15  O.  R.  285.  The 
right  cannot  be  restricted : Hutton  v.  Hamboro  (1860),  2 F.  & 
F.  218. 

E.  D.  Armour , K.C.,  and  J.  W.  Mahon , contra.  The  fee  in 
the  lane  remained  in  the  common  grantor,  and  he  could  use  it 
as  he  pleased,  but  the  manner  in  which  he  usually  used  it  does 
not  restrict  his  rights.  If  the  defendant  is  entitled  to  a right 
of  way  he  is  entitled  to  it  over  every  part  of  the  lane,  and  the 
grant  gave  him  the  whole  use  of  the  whole  way.  The  lane  is 
33  feet  wide,  and  no  gate  as  wide  as  that  could  be  maintained*. 
The  plaintiff  claims  a right  to  put  up  gates  twelve  feet  wide,, 
and  that  would  restrict  the  defendant’s  rights  to  that  part  on 
which  the  gate  stands,  whereas  he  has  a right  to  go  over  any 
part  of  the  lane:  Heward  v.  Jackson  (1874),  21  Gr.  263; 
Bower  v.  Hill  (1835),  1 Bing.  N.  C.  549,  at  p.  555 ; Andrews 
v.  Paradise  (1728),  8 Mod.  219  ; Northram  v.  Hurley  (1853), 

1 E.  & B.  665.  In  Clendenan  v.  Blatchford , 15  O.R.  285,  the 
parties  interpreted  the  right  by  their  own  acts  as  to  gates  : 
Warren  v.  VanNorman  (1898),  29  O.  R.  508,  does  not  apply. 
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They  referred  to  Saville  Brothers,  Limited  v.  Bethell,  [1902]  2Ch. 
523,  at  p.  540;  Hooper  v.  Bourne  (1878),  3 Q.B.D.  258;  The 
Queen  v.  The  Greenlaw  Road  Trustees  (1879),  4 Q.B.D.  447  ; 
Errington  v.  Metropolitan  District  R.W.  Go.  (1881),  19  Ch.  D. 
559. 

Douglas,  in  reply.  In  Reward  v.  Jackson  there  was  a 
well-defined  right  of  way  existing.  Here  the  right  of  way  was 
created  by  the  grant.  I refer  also  to  Doe  d.  Douglas  v.  Lock 
(1835),  2 A.  & E.  705,  at  p.  743;  Wilkham  v.  Hawker  (1840), 
7 M.  & W.  63,  at  p.  76 ; Proud  v.  Bates  (1865),  34  L.J.  Ch. 
406  ; Warren  v.  VanN orman,  29  O.R.  508  ; and  The  Durham 
and  Sunderland  R.W.  Co.  v.  Walker  (1842),  2 Q.B.  940,  at  p. 
966,  on  the  point  of  the  construction  and  effect  of  the 
reservation. 
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June  29.  Moss,  C.J.O. : — Both  parties  to  this  litigation 
claim  title  to  their  respective  parcels  of  land  under  John  Siple, 
the  plaintiff’s  father.  He  was  the  owner  of  the  south  half  of 
lot  17  and  of  part  of  the  southerly  portion  of  lot  16,  both  in 
the  8th  concession  of  East  Oxford. 

On  the  23rd  July,  1877,  he  granted  to  Charles  Henry  Siple 
a part  taken  from  the  south  west  corner  of  lot  16  containing 
56 J acres.  And,  as  this  still  left  him  possessed  of  about  56 
acres  of  lot  16  situate  to  the  north  of  the  parcel  granted  to 
Charles  Henry  Siple,  he  reserved  by  the  conveyance  to  Charles 
Henry  Siple  out  of  the  parcel  thereby  conveyed  a strip  along 
the  western  line  of  lot  16,  50  links  in  width,  and  extending 
from  the  north  56  acres,  a distance  of  106J  rods. 

The  purpose  of  this  reservation  was  to  afford  to  the  grantor, 
John  Siple,  access  from  lot  17,  upon  which  he  lived,  to  the 
north  56  acres  of  lot  16.  His  residence  and  farm  buildings 
were  on  the  west  side  of  the  south  half  of  lot  17,  a short 
distance  to  the  north  of  the  town  line.  His  lane  from  the 
highway  led  north  past  his  barn  for  some  distance.  It  then 
turned  to  the  east.  There  was  then  a gate  across  the  lane  at 
the  highway  and  another  further  north  at  the  barn,  and  in  the 
year  of  the  conveyance  to  Charles  Henry  Siple  another  gate 
was  placed  at  the  place  where  the  lane  turned  east.  These 
three  gates  have  been  ever  since  maintained  where  they  were 
in  1877. 
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After  the  conveyance  to  Charles  Henry  Siple,  whenever  c- A- 

John  Siple  desired  access  to  the  north  56  acres  of  lot  16  from  1904 

his  house  or  barn,  or  apparently  from  any  part  of  the  south  Siple 

half  of  lot  17,  he  traversed  a way  going  easterly  on  a line  from  blow. 

where  the  lane  turned  to  the  east  to  the  south  end  of  the  way  — ”■ 

* Moss,  C.J.O. 

reserved  by  the  conveyance  to  Charles  Henry  Siple,  and  then 
north  along  the  last  mentioned  way  to  the  56  acres  part  of 
lot  16. 

On  the  8th  of  March,  1882,  Charles  Henry  Siple  granted  to 
the  plaintiff  the  56 J acres  of  lot  16,  subject  of  course  to  the 
right  of  way  reserved  by  John  Siple  by  the  conveyance  of  the 
23rd  of  July,  1877.  The  plaintiff  is  still  the  owner  of  this 
parcel. 

On  the  25th  of  February,  1885,  John  Siple  granted  to  the 
plaintiff  a parcel  on  the  east  side  of  the  south  half  of  lot  17 
containing  28  acres,  and  extending  from  the  town  line  to  the 
northern  line  of  the  south  half  of  lot  17.  John  Siple  was  still 
the  owner  of  the  56  acres  part  of  lot  16,  and  he  was  still  going 
to  and  returning  from  it  by  the  way  already  described,  and  in 
the  conveyance  to  the  plaintiff  of  the  28  acres  he  reserved 
thereout  for  his  use  and  benefit,  and  for  the  use  and  benefit 
of  his  heirs  and  assigns,  “ a lane  or  roadway  30  feet  wide  across 
said  28  acres  so  long  as  needed  or  required  in  passing  to  and 
from  other  land  now  owned  by  the  said  party  of  the  first  part, 
it  being  a part  of  lot  number  sixteen  in  aforesaid  concession.” 

In  the  light  of  the  existing  circumstances  there  can  be  no 
difficulty  in  concluding  that  the  parties  were  referring  to  the  56 
acres  to  and  from  which  John  Siple  had  been  going  and  coming 
by  means  of  the  way  50  links  wide  over  the  parcel  granted  by 
him  to  Charles  Henry  Siple,  and  of  which  the  plaintiff  had' 
become  possessed.  Nor  can  there  be  any  difficulty  in  coming  to* 
the  conclusion  that  the  lane  or  roadway  reserved  across  the  28. 
acres  was  intended  for  the  purpose  of  continuing  the  exercise  of 
the  right  of  access  to  and  from  the  56  acres  in  precisely  the 
same  way  as  before. 

The  effect  of  the  conveyance  was  to  vest  the  fee  of  the  land 
in  the  plaintiff,  but  to  preserve  to  John  Siple  the  use  of  the 
strip  30  feet  wide,  for  the  same  purposes  and  in  the  same  way 
as  he  had  been  using  it  while  he  owned  the  28  acres.  And 
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same  way,  that  is,  it  was  the  link  joining  the  way  on  the  west 
side  of  lot  16  to  the  way  from  John  Siple’s  lane  on  the  west 

Moss,  C.J.O. 

side  of  lot  17.  The  position  then  was,  that  John  Siple  was 
entitled  to  the  use  of  a way  30  feet  wide  across  the  28  acres 
and  of  a way  50  links  wide  going  north  along  the  west  side  of 
lot  16  from  the  30  feet  way  to  the  56  acres  of  lot  16.  And  at 
the  north  end  of  the  latter  way  there  was  a gate  which  had 
been  placed  there  presumably  after  the  conveyance  to  Charles 
Henry  Siple. 

Thus  the  plaintiff  had  in  1885  a gate  at  the  north  end  of 
the  way,  and  there  were  on  the  continuation  of  the  way  west- 
ward from  the  28  acres  at  least  three  gates  intervening  to 
prevent  cattle  or  other  animals  coming  from  the  highway.  And 
it  is  fair  to  conclude  that  the  understanding  and  agreement  was 
that  the  way  selected  across  the  28  acres  was  to  be  used,  as  in 
fact  it  was,  in  connection  with  and  as  a continuation  of  John 
Siple’s  lane  and  way  upon  and  across  his  land.  That  it  was 
not  understood  or  agreed  that  there  were  to  be  no  gates  on  or 
across  the  30  feet  way  is  shewn  by  the  fact  that  in  1886  a gate 
was  placed  across  one  end.  There  is  a difference  of  recollection, 
the  plaintiff  saying  it  was  at  the  west  end,  and  his  brother 
saying  it  was  at  the  east  end  ; but  the  existence  of  a gate  from 
1886  to  1887  or  1888  is  undoubted.  This  was  removed,  it  does 
not  appear  by  whom,  and  in  1896  another  was  placed  at  or 
towards  the  west  end  and  was  there  when  and  until  some  time 
after  the  defendant  became  the  purchaser  of  the  56  acres  of  lot 
16.  Now  during  the  period  from  February,  1885,  the  date  of 
the  conveyance  of  the  28  acres,  to  the  death  of  John  Siple  in 
1898,  the  plaintiff  was  protected  by  the  gate  at  the  north  end 
of  the  way  along  the  west  side  of  lot  16,  and  the  three  gates  in 
John  Siple’s  lane,  from  any  invasion  of  animals  from  the  56 
acres  or  from  the  highway,  and  there  was  no  special  need  for  the 
constant  maintenance  of  a gate  at  the  west  end  of  the  way 
across  the  28  acres.  And  for  this  reason  the  maintenance  of 
gates  was  in  abeyance  during  a considerable  portion  of  the 
time.  But  there  was  the  assertion  of  the  tight  to  place  gates 
therein,  not  disputed  by  John  Siple  so  far  aS  the  evidence 
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discloses.  And  in  my  opinion  the  proper  conclusion  is  that  the 
way  was  established,  not  as  an  open  way,  but  as  subject  to  pro- 
tection from  animals  wandering  from  the  56  acres  or  the  high- 
way, by  means  of  the  gates  already  existing  or  of  such  others 
as  were  proper  for  that  purpose. 

After  John  Siple’s  death  the  executors  of  his  will  conveyed 
to  the  defendant  the  56  acres  of  lot  16  and  the  rights  of 
way  therefrom  over  the  plaintiff’s  property,  together  with  a 
way  over  the  south  half  of  lot  17,  commencing  at  the  town  line 
and  connecting  with  the  westerly  terminus  of  the  way  across 
the  plaintiff’s  28  acres.  And  they  also  assumed  to  grant  the 
ways  “ without  any  gate  in  any  of  the  said  lanes  or  at  the 
entrance  of  any  of  the  said  lanes,”  thus  throwing  open,  as  far 
as  they  were  able  to  do  so,  the  ways  on  the  plaintiff’s  property 
to  the  highway  and  to  the  defendant’s  cattle  from  the  56  acres. 
And  the  defendant  thereafter  removed  the  gate  which  was 
across  the  western  end  of  the  way  over  the  28  acres. 

It  appears  to  me  that  these  proceedings  were  in  entire 
opposition  to  the  well  understood  intention  of  the  parties  to  the 
conveyance  of  the  25th  of  February,  1885.  In  my  opinion  the 
plaintiff  is  not  bound  to  submit  to  an  open  way  such  as  it  is  now 
sought  to  impose  upon  his  property.  I think  he  is  entitled  to 
require  that  the  use  made  of  the  ways  shall  be  such  as  shall  not 
place  his  property  in  a worse  position  than  during  John  Siple’s 
user  of  it  and  that  he  may  reasonably  maintain  upon  the  ways 
over  his  property  a gate  or  gates  for  that  purpose.  I do  not 
regard  him  as  now  setting  up  for  the  first  time  a claim,  but  as 
properly  standing  upon  a right  which  the  circumstances  now 
for  the  first  time  render  it  necessary  to  strictly  enforce.  This 
appears  to  me  to  be  in  accordance  with  the  intention  and 
agreement  of  the  parties,  and  to  be  reasonable  under  the 
circumstances.  As  remarked  by  Denman,  J.,  in  Clifford  v. 
Hoare  (1874),  L.R.  9 C.P.  362,  at  p.  372  : “ It  is  only  a grant  of 
a reasonable  user  of  a right  of  way.  To  hold  otherwise  would 
manifestly  defeat  the  intention  of  the  parties.” 

It  is  not  necessary  to  consider  what  should  be  the  conclusion 
if  the  case  fell  to  be  dealt  with  upon  the  bare  words  of  the 
grant  of  the  way. 

But  I incline  to  think  that  the  strict  rule  which  some  dicta 
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in  ancient  decisions  seem  to  point  to  is  not  applicable  to  the 
full  extent  to  private  ways  as  distinguished  from  highways. 
The  right  of  the  public  to  an  unimpeded  passage  over  public 
highways  may  be  conceded.  But  in  regard  to  a private  way  it 
must  also  be  conceded  that  subject  to  the  right  of  way  over  it 
the  grantor  is  entitled  to  make  such  use  of  the  soil  as  he  may 
think  fit,  and  to  exclude  all  and  every  person  and  animal  not 
coming  within  the  privilege  of  the  granted  right. 

It  would  seem  to  follow  that  he  may  adopt  any  means  that 
are  reasonable  for  that  purpose.  And  it  is  not  unreasonable 
that  the  person  entitled  to  use  the  way  should  be  subjected  to 
the  slight  inconvenience  which  the  maintenance  of  protective 
gates  imposes  upon  his  user. 

The  plaintiff  does  not  now  insist  upon  the  position  for 
which  he  sought  an  amendment  at  the  trial,  that  the  defendant 
is  not  entitled  to  any  way  across  the  28  acres. 

I think  the  appeal  should  be  allowed  and  that  judgment 
should  be  entered  declaring  the  plaintiff  entitled  to  maintain 
such  gate  or  gates  at  the  entrances  of  the  ways  as  may  be 
reasonably  necessary,  having  regard  to  the  defendant’s  right  of 
way,  and  restraining  the  defendant  from  preventing  the  erection 
and  maintenance  thereof. 

The  defendant  must  pay  the  costs  here  and  below. 

Osler,  J.  A. : — When  Benson  Siple  on  the  25th  of  February, 
1885,  acquired  from  John  Siple  the  fee  simple  in  the  28  acres 
“ off”  the  east  side  of  the  south  half  of  lot  17  in  the  8th  conces- 
sion of  East  Oxford,  the  grantor  reserving  to  himself,  his  heirs,, 
and  assigns  a lane  or  roadway  33  feet  in  width  across  the  28 
acres  so  long  as  he  needed  it  in  passing  to  and  from  other  land 
then  owned  by  him,  which  is  the  land  now  owned  by  the 
defendant,  there  was,  as  there  could  have  been,  no  easement  of 
an  existing  lane  or  roadway  such  as  mentioned  in  the  reserva- 
tion, and  the  intended  lane  or  roadway  was  not  located  or 
defined  by  the  deed. 

It  therefore  remained  to  be  so  located  and  defined  by  the 
agreement  of  the  parties,  or  if  they  could  not  agree,  then  by  the 
selection  by  the  person  entitled  to  the  easement,  anywhere  across 
the  28  acres,  no  doubt  with  due  regard  to  what  was  reasonable 
and  to  the  convenience  of  both  parties. 
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In  so  locating  a way,  np  to  that  period  not  defined  or 
selected,  I think  Benson  Siple  might  have  insisted  upon  having 
the  protection  of  a gate  at  each  terminus  of  the.  way.  Upon 
the  evidence  this  was  not  done.  The  way  became,  either  by 
express  agreement  or  agreement  implied  from  conduct  and  user, 
settled  in  a former  farm  road  running  easterly  across  the  28 
acres  from  the  southerly  terminus  of  a way  (from  the  land  now 
owned  by  the  defendant),  along  the  westerly  side  of  an  adjoin- 
ing parcel  of  56  acres  also  belonging  to  Benson  Siple.  But 
when  this  way  became  so  established  it  was  free  from 
gates  or  any  obstruction  of  that  kind,  and  Benson  Siple 
would  thereafter  have  no  right  to  so  burden  it  or  make  it  in 
any  way  less  convenient  for  John  Siple  or  those  who  might 
afterwards  acquire  his  e&tate  or  the  parcel  now  vested  in  the 
defendant.  This  would  appear  to  be  the  result  of  the  English 
authorities  cited,  to  which  I may  add  Clifford  v.  Hoare,  L.R. 
9 C.P.,  362,  and  the  passage  from  Platt  on  Leases  there  quoted 
at  pp.  365,  366. 

The  American  rule  is  stated  (referring  to  the  cases  cited  in 
Clendenan  v.  Blatchford,  15  O.R.  285)  in  Goddard  on  Easements, 
Bennett’s  Amer.  ed.  1880,  p.  331  : “ In  cases  of  a general  grant, 
express  or  implied,  or  of  necessity  (of  a right  of  way),  the  rule 
seems  to  be  that  gates  or  bars  may  be  lawfully  erected  at 
the  termini  of  such  ways  without  any  liability  for  obstructing 
the  way,  and  the  way-owner  would  be  liable  in  trespass  for 
unlawfully  removing  the  same.  The  great  preponderance  of 
convenience  to  the  landowner,  over  the  slight  inconvenience  to 
the  way-owner,  seems  to  make  it  ‘ reasonable  ’ in  the  eye  of  the 
law  that  such  should  be  the  rule.” 

For  myself,  I must  say  that  this  view  has  much  to 
commend  it  and  that  it  seems  much  more  suited  to  the  circum- 
stances of  the  country  than  the  rigid  rule  which  treats  an  easy 
gate  or  bar  as  an  obstruction  of  the  way.  The  latter  is  how- 
ever the  English  law  and  purs,  and  therefore  in  the  result  I 
think  the  judgment  at  the  trial  should  be  affirmed. 
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Maclennan,  J.A. : — I am  of  opinion  that  the  judgment  of 
the  learned  Chief  Justice  is  right. 

I think  he  properly  refused  an  amendment  asked  for  by  the 
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plaintiff  at  the  trial  to  enable  him  to  question  the  defendant’s 
right  to  any  way  at  all.  Such  an  amendment  would  certainly 
not  have  been  in  furtherance  of  justice. 

Before  the  year  1877,  John  Siple,  father  of  the  plaintiff, 
was  the  owner  of  the  south  half  of  lot  17  in  the  8th  concession 
of  East  Oxford,  containing  140  acres,  on  which  his  dwelling- 
house  and  farm  buildings  stood.  And  he  was  also  the  owner 
of  two  parcels,  of  about  56  acres  each,  of  lot  16  in  the  same 
concession,  lying  east  of  and  adjoining  lot  17.  One  of  these 
was  the  south-west  part,  37.87  chains  in  length,  by  half  the 
width  of  the  lot,  or  14.87  chains,  and  the  other  parcel  lay  to 
the  north  of  the  first,  and  was  of  the  full  width  of  the  lot,  that 
is,  about  30  chains,  and  about  19  chains  from  south  to  north. 

On  the  23rd  July,  1877,  he  conveyed  to  his  son  Charles  the 
first  56  acre  parcel  of  lot  16,  above  described,  reserving  there- 
out a way  along  the  boundary  between  lots  16  and  17,  33  feet 
wide,  and  extending  from  the  northerly  limit  of  the  parcel 
southerly  106^  rods  or  26.62  chains.  On  the  8th  March,  1882, 
Charles  Siple  conveyed  the  said  parcel  of  lot  16  to  his  brother, 
the  plaintiff,  subject  to  the  right  of  way  which  had  been 
reserved  by  their  father. 

On  the  25th  of  February,  1885,  John  Siple  conveyed  to  the 
plaintiff  28  acres  of  the  east  half  of  lot  17,  being  about  6 chains 
in  width  by  the  full  length  of  the  grantor’s  land,  reserving  a 
right  of  way  across  the  land  so  granted,  33  feet  in  width. 

None  of  the  grantor’s  buildings  were  upon  the  28  acres,  but 
lay  further  west,  and  but  for  the  reservation  of  the  right  of 
way  across  the  28  acres,  the  grantor’s  remaining  fifty-six  acre 
parcel  in  lot  16  would  have  been  completely  isolated,  and  he 
would  have  deprived  himself  of  all  access  thereto  or  therefrom, 
from  or  to  his  dwelling-house  and  farm  buildings,  or  otherwise 
howsoever ; but  he  would  doubtless  have  been  entitled  by  law 
to  a way  of  necessity. 

The  way  so  reserved  was  not  otherwise  defined  or  described 
than  as  a lane  or  roadway  33  feet  wide  across  said  28  acres  for 
the  use  and  benefit  of  the  grantor,  his  heirs  and  assigns. 

After  the  conveyance,  the  way  selected  and  used  by  consent 
of  both  parties  was  over  a course  previously  used  by  the 
grantor  in  going  to  and  from  his  remaining  land  in  lot  16, 
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connecting  with  the  south  end  of  the  way  which  he  had 
reserved  in  the  grant  which  he  had  made  to  his  son  Charles. 

It  is  clear  that  at  the  date  of  the  plaintiff^  conveyance 
there  was  no  gate  or  other  obstruction  across  or  upon  the  way 
in  question.  The  plaintiff  says  that  there  was  a fence  on  the 
west  side  of  his  land  from  the  year  1886  to  the  year  1887, 
placed  there  by  him,  but  says  nothing  of  a gate : that  the  fence 
was  removed:  and  from  1887  to  1899  the  land  was  open.  A 
witness  named  Stevens,  who  was  a tenant  of  the  plaintiff  of  the 
28  acres  for  six  years  from  1887,  says  that  during  his  occupa- 
tion there  was  no  fence  or  gate  across  the  lane,  and  that  he 
asked  the  plaintiff  if  he  might  put  a fence  across  the  lane,  and 
he  said  “ No ; it  was  his  father  s right  of  way  to  the  back  of 
the  farm.”  There  is  evidence  that  there  were  fences  on  both 
sides  of  the  lane,  erected  and  maintained  by  the  witness 
Stevens,  but  that  one  of  these  no  longer  exists. 

John  Siple  died  on  the  10th  October,  1898,  and  by  deed 
dated  the  10th  December  in  that  year,  his  executors  sold  and 
conveyed  to  the  defendant  the  56  acres  of  lot  16  which  had 
belonged  to  the  testator,  and  by  the  conveyance  they  granted 
to  him  the  two  ways  already  described,  and  a continuation  or 
extension  thereof  from  the  west  end  of  the  way  in  question, 
southerly  to  the  town  line,  together  “ with  free  ingress  and 
egress  over  the  said  lanes  at  all  times  to  and  from  the  above 
described  56 \ acres,  without  any  gate  in  any  of  the  said  lanes- 
or  at  the  entrance  of  any  of  the  said  lanes.” 

I think  it  must  be  conceded  that  the  soil  and  freehold  of 
the  lane  across  the  28  acres  are  in  the  plaintiff,  and  that  the 
defendant  is  entitled  to  a mere  easement  therein,  and  the  ques- 
tion is  whether  the  plaintiff  is  entitled  to  maintain  a gate  or 
gates  across  it. 

I am  of  opinion  that  this  right  of  way  having  been 
reserved  without  any  qualification,  the  owner  of  the  land  is  not 
at  liberty,  just  because  he  is  the  owner,  to  obstruct  the  way 
either  by  the  erection  of  gates  or  otherwise. 

In  England  in  general  the  soil  and  freehold  of  highways  are 
in  the  adjoining  proprietor,  and  the  right  of  the  public  is  “ a 
right  to  pass  and  repass  at  their  pleasure  for  the  purpose  of 
legitimate  travel;  and  the  use  of  the  soil  for  any  other  purpose. 
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whether  lawful  or  unlawful,  is  an  infringement  of  the  rights  of 
the  owner  of  the  soil,  who  has,  subject  to  this  easement, 
precisely  the  same  estate  in  the  soil  as  he  had  previously  to 
any  easement  being  acquired  by  the  public  per  Lopes,  L.J.,  in 
Harrison  v.  Duke  of  Rutland,  [1893]  1 Q.B.  142  at  p.  154.  And 
although  in  Rangeley  v.  Midland  R.  W.  Co.  (1868),  L.R.  3 Ch.  310, 
Lord  Cairns  criticised  the  use  of  the  word  easement  as  applied 
to  the  public  right  to  use  a highway,  the  right  of  the  public  by 
whatever  name  it  may  be  called,  and  the  rights  of  the  land- 
owner  subject  thereto,  are  such  as  above  described. 

Now  while  a land-owner  may  make  a qualified  dedication  of 
a highway,  and  make  its  use  by  the  public,  subject  to  the  incon- 
venience of  opening  and  closing  a gate ; yet  if  there  be  no  such 
qualification  there  can  be  no  manner  of  doubt  a gate  would  be 
an  unlawful  obstruction.  There  may  be  different  kinds  of 
highways,  such  as  footways,  horseways,  cartways,  etc.,  open  to 
the  use  of  all  His  Majesty’s  subjects:  Pratt  on  Highways,  14th 
ed.  (1897),  at  pp.  9,  10  ; and  there  may  be  the  same  kinds  of 
private  ways,  the  use  of  which  is  a mere  easement  appurtenant 
to  a tenement,  and  I do  not  find  any  distinction  between  those 
which  are  public  and  those  which  are  private  as  regards  obstruc- 
tion, and  reason  seems  to  suggest  no  distinction. 

James  v.  Hayward  (1631),  Cro.  Car.  184,  was  an  action  for 
breaking  down  a gate  across  a highway.  It  was  held  that  the 
erecting  of  the  gate,  though  it  be  not  locked  or  tied,  but  that 
every  subject  may  open  it  and  have  passage  at  his  pleasure,  is  a 
nuisance,  for  it  is  not  so  free  and  easy  a passage  as  if  no  such 
enclosure  had  been ; for  women  and  old  men  are  more  troubled 
with  opening  of  gates  than  they  should  be  if  there  were  none. 
This  case  is  also  reported  in  Sir  W.  Jones’  reports,  p.  221,  he 
having  been  one  of  the  judges  who  decided  the  case.  In  that 
report  it  is  said  : “If  a private  man  hath  a way  over  the  land 
of  I.  S.  by  prescription  or  grant  I.  S.  cannot  make  a gate 
across  the  way,  and  if  in  a private  way  a gate  may  not  be 
made,  a multo  fortiori  not  on  a highway,  which  would  be  pre- 
judicial to  many.” 

It  will  be  observed  that  it  is  taken  as  too  clear  for  remark 
or  discussion  that  a private  way  by  grant  may  not  be  obstructed 
by  a gate,  and  that  being  so,  it  is  a good  reason  for  holding  the 
same  of  a highway. 
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This  case  is  cited  as  good  law  in  the  text  books  down  to  the 
present  time  : Woolrych  on  Ways  (1847),  p.  66  ; Pratt  on  High- 
ways, 14th  ed.  (1897),  p.  84  ; Gale  on  Easements,  7th  ed.  (1899), 
pp.  477,  536,  548. 

In  Reward  v.  Jackson , 21  Gr.  266,  held  in  a case  like  the 
present  that  the  owner  of  the  land  could  not  obstruct  the  way 
by  a gate. 

In  Pullin  v.  Deffel  (1891),  64  L.T.N.S.  134,  a bar  had  been 
placed  across  a part  of  the  width  of  a public  bridle  road  and 
foot  way,  but  which  was  also  a private  carriage  and  drive  way 
for  the  use  of  certain  neighbouring  proprietors.  These  latter 
having  placed  the  obstruction  in  order  to  preserve  their 
exclusive  private  right,  brought  an  action  to  prevent  the 
removal  of  the  barrier.  It  was  held  by  Romer,  J.,  that  the 
public  has  the  right  to  the  use  of  the  whole  length  and  breadth 
of  the  way  as  a bridle  road  and  footway.  He  observed  : “ The 
whole  breadth  of  the  road  is  public  for  foot  passengers  and 
horsemen.  It  may  be  useful  to  the  plaintiffs  to  put  up  this  bar, 
but  they  are  not  justified  in  depriving  the  foot  passengers  and 
horsemen  of  the  means  of  using  eleven  and  a-half  feet  of  the 
width  of  the  road.  Each  passenger  is  entitled  to  walk  along  the 
whole  length  and  breadth  of  it.  A man  might  be  riding  a 
restive  horse,  which  could  with  difficulty  be  induced  to  pass 
through  the  space  of  three  and  a-half  feet  which  is  left  open, 
and  I think  the  horseman  might  properly  object  to  such  an 
obstruction”:  p.  135. 

Andrews  v.  Paradise , 8 Mod.  319,  was  also  the  case 
of  a gate  across  a private  way  which  was  held  to  be  an 
obstruction. 

Two  other  cases  in  our  own  Courts  were  cited,  viz.,  Clen- 
denan  v.  Blatchford,  15  O.R.  285,  and  Warren  v.  VanNorman , 
29  O.R.  508.  I think  these  cases  might  perhaps  be  supported 
on  their  own  special  circumstances,  but  if  not,  I think  they 
were  not  well  decided. 

We  were  also  referred  to  certain  American  decisions,  but  as 
I think  the  English  law  applicable  to  the  case  is  clear,  we  are 
not  at  liberty  to  depart  from  it. 

I think  the  plaintiff  has  no  right  to  erect  gates  upon  the 
way  in  question,  and  that  the  appeal  should  be  dismissed. 


C.  A. 
1904 

SlFLE 

V. 

Blow. 

Maclennan, 

J.A. 


560 


ONTARIO  LAW  REPORTS. 


C.  A. 
1904 

SlPLE 

V. 

Blow. 
Garrow,  J.A. 


[VOL* 

Garrow,  J.A. : — This  is  an  appeal  by  the  plaintiff  from  the 
judgment  at  the  trial,  without  a jury,  by  Falconbridge,  C.J., 
who  dismissed  the  action  with  costs. 

The  action  was  brought  to  obtain  a declaration  of  the 
plaintiff’s  right  to  maintain  gates  across  a right  of  way  claimed 
by  the  defendants  across  lands  of  the  plaintiff,  and  for  an 
injunction  to  restrain  the  defendants  from  interfering  with  such 
gates. 

Both  parties  claim  title  under  the  late  John  Siple,  the 
plaintiff,  under  a conveyance  dated  25th  February,  1885,  and 
the  defendants  under  a conveyance  from  the  executors  of  the 
late  John  Siple,  dated  10th  December,  1898. 

John  Siple  died  on  10th  October,  1898.  The  lands  in 
question  are  farm  lands.  The  description  in  the  conveyance  to 
the  plaintiff  is  as  follows : “ All  and  singular  that  certain 
parcel  or  tract  of  land  and  premises  situate,  lying  and  being  in 
the  township  of  East  Oxford  in  the  county  of  Oxford,  in  the 
Province  of  Ontario,  it  being  twenty-eight  acres  off  the  east 
side  of  the  south  half  of  lot  number  17  in  the  eighth  concession 
of  the  township  of  East  Oxford  aforesaid,  reserving  thereout 
for  the  use  and  benefit  of  the  said  party  of  the  first  part  (the 
grantor),  his  heirs  and  assigns,  a lane  or  roadway  thirty  three 
feet  wide  across  said  twenty-eight  acres  so  long  as  needed  or 
required  in  passing  to  and  from  other  land  now  owned  by  the 
said  party  of  the  first  part,  it  being  a part  of  lot  number  16  in 
aforesaid  concession.” 

In  my  opinion  the  proper  construction  is  to  read  this 
language  as  a grant  of  the  whole  28  acres  to  the  plaintiff 
with  a reservation  to  the  late  John  Siple  as  an  easement  only 
of  a right  of  way  33  feet  wide  across  the  28  acres : see  Wright 
v.  Jackson  (1886),  10  O.R.  470. 

At  the  time  of  the  conveyance  to  the  plaintiff  there  was  no 
actual  or  travelled  way  across  the  28  acre  parcel.  It  adjoined 
other  lands  of  the  grantor,  who,  prior  thereto,  had  used  the 
whole  as  an  ordinary  farm. 

After  the  conveyance,  a way,  in  accordance  with  the  con- 
veyance, was  opened  and  used  by  the  late  John  Siple  as  long 
as  he  lived.  The  way  so  opened  and  used  communicated  at 
both  ends  with  other  lanes  or  ways  owned  by  the  late  John 
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Siple,  by  means  of  which  he  passed  from  the  highway  in  front 
of  his  farm  to  his  barn  and  other  buildings,  thence  across  the 
plaintiff’s  28  acre  parcel  to  another  lane,  which  ran  back  to  the 
parcel  now  owned  by  the  defendant,  which  is  at  the  rear  of  the 
lot,  and  across  these  other  lanes  gates  had  been  placed  by  the 
late  John  Siple  in  his  lifetime,  and  were  in  existence  at  the 
date  of  the  conveyance.  It  is  not  clear  whether  gates  at  each 
end  of  the  actual  way  in  question  were  ever  erected  in  the 
lifetime  of  the  late  John  Siple,  but  there  was  in  his  lifetime  a 
gate  at  one  end  of  this  way  for  some  time,  apparently  without 
objection  by  him. 

By  the  conveyance  to  the  defendant  the  executors  appar- 
ently profess  to  convey  to  him  a free,  open  way  from  the  high- 
way to  his  parcel,  as  a result  of  which  the  gate  at  the  highway 
and  the  other  gates  between  the  highway  and  the  plaintiff’s 
lands  have  been  removed,  and  the  defendant  claims  to  be 
entitled  to  the  way  across  the  plaintiff’s  lands,  wholly  un- 
impeded by  intervening  gates  of  any  kind,  while  the  plaintiff 
claims  to  be  entitled  to  maintain  a gate  at  each  end  of  the 
right  of  way  across  his  land. 

Under  the  conveyances  the  defendant  is  entitled  as  against 
the  plaintiff  to  the  same  rights  as  the  late  John  Siple  could 
have  claimed  and  no  more.  John  Siple  reserved  a right  of 
way  only.  This  left  the  ownership  of  the  soil  in  the  plaintiff, 
who  might  lawfully  use  it  for  any  purpose  not  inconsistent 
with  the  right  of  way  over  it.  He  might,  for  instance,  use  it 
for  pasture,  or  he  might  cut  for  his  own  use  the  grass  growing 
upon  the  strip,  although  he  probably  could  not  plough  or 
otherwise  cultivate  it,  because  such  cultivation  would  or  might 
prejudicially  affect  the  use  of  the  way  as  a way.  The  con- 
struction of  the  reservation  is  to  be  determined  by  the  language 
used,  aided  of  course  by  the  surrounding  circumstances  at  the 
time  the  conveyance  was  made. 

The  user  to  which  the  defendant,  as  representing  John 
Siple,  is  entitled,  is  not  an  absolute  user  of  the  whole  33  feet, 
but  a reasonable  use  of  the  strip  in  question  for  the  purposes  of 
a way  only.  If  he  was  claiming  a right  by  prescription,  or  if 
the  way  in  question  had  been  at  the  time  of  the  grant  to  the 
plaintiff  an  established  way,  the  argument  of  the  respondent’s 
36 — vol.  vm.  o.l.r. 
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counsel  that  to  permit  the  erection  of  the  gates  as  claimed  by 
the  plaintiff  would  be  an  invasion  of  the  defendant’s  rights, 
would  be  well  founded.  That,  however,  seems  to  me  to  beg 
the  real  question,  which  is,  what  are  the  rights  of  the  plaintiff 
and  defendant  respectively  under  the  facts  which  appear  in  this 
case,  no  way  having  been  in  existence  when  the  conveyance  to 
the  plaintiff  was  made  ? In  other  words,  what  is  the  fair  and 
reasonable  construction  of  the  deed  in  the  light  of  the 
surrounding  circumstances  ? 

In  Clendenan  v.  Blatchford , 15  O.  R.  285,  at  p.  287, 
Armour,  C. J.,  says : “ Even  if  upon  the  proper  construction  of 
this  instrument  the  obligees  were  not  bound  to  fence  the  ends 
of  this  right  of  way,  I am  of  the  opinion  that  the  obligor, 
having  regard  to  the  purpose  for  which  the  right  of  way  was 
granted,  might  have  done  so,  putting  gates  therein  of  such 
width  and  construction  as  would  reasonably  enable  the  obligees 
to  conveniently  use  their  right  of  way.” 

“ Notwithstanding  the  grant  of  this  right  of  way,  the 
obligor  was  still  the  owner  of  the  soil,  and  had  the  right  of  full 
dominion  over  it,  except  so  far  as  a limitation  of  such  right 
was  essential  to  the  proper  enjoyment  of  the  right  of  way.” 

“ It  might  be  absolutely  necessary  to  his  useful  exercise  of 
such  right  of  dominion  that  it  should  be  kept  fenced,  and  if  he 
kept  it  fenced  with  gates  which  did  not  unreasonably  interfere 
with  the  use  of  it  by  the  obligees,  I think  he  might  do  so,  there 
being  nothing  in  the  grant  implying  a negation  of  his  right  to 
do  so.” 

And  similar  language  is  used  in  the  same  case  by  Street,  J. 

At  first  sight  the  decision  in  Clendenan  v.  Blatchford  seems 
to  be  opposed  to  Heivard  v.  Jackson , 21  Gr.  263,  which  is  not 
referred  to  in  the  judgments  in  the  former  case.  But  the  facts 
were  quite  different.  In  the  Clendenan  case,  as  in  the  case  at 
bar,  there  was  no  actual  way  in  use  or  in  existence  at  the  time 
of  the  conveyance,  and  the  contrary  was  the  case  in  the 
Heward  case. 

A grant  of  an  existing  way  usually  means  the  way  as  then 
used,  unless  the  contrary  appears.  But  it  is  not  so  with  a way 
to  be  afterwards  laid  out  or  selected  by  the  act  of  the  parties. 
The  selection  and  the  laying  out  must  be  done  reasonably, 
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having  regard  to  the  interests  of  both  parties.  And  in  circum- 
stances such  as  we  have  here,  it  appears  to  me  that  it  is  not 
unreasonable  that  the  plaintiff  should  be  at  liberty  to  place  and 
maintain  a gate  at  each  end  of  the  way  across  his  lands.  At 
the  west  end  this  is  necessary  to  prevent  the  inroad  of  cattle 
from  the  highway,  the  old  gate  at  the  highway  having  been 
removed,  and  at  the  east  end  to  prevent  the  cattle  of  the 
defendant  from  reaching  the  plaintiff’s  lands,  and  at  both  ends 
for  the  further  purpose  of  preventing  the  plaintiff’s  own  cattle 
from  escaping. 

It  is,  of  course,  some  inconvenience  to  the  defendant  to  be 
obliged  to  open  and  close  these  gates,  but  not  more  than,  in  my 
opinion,  a proper  view  of  the  law  imposes  upon  him  under  the 
circumstances. 

In  my  opinion  the  appeal  should  be  allowed  with  costs. 

Maclaren,  J.A. : — In  this  case  I think  the  proper  measure 
of  the  rights  of  the  plaintiff  is,  what  were  the  rights  of 
C.  Siple,  his  predecessor  in  title,  at  the  time  of  the  deed  to  him 
from  his  father,  John  Siple. 

In  my  opinion,  C.  Siple  then  was,  and  the  plaintiff  now  is, 
entitled  to  maintain  a gate  at  each  end  of  the  right  of  way  to 
protect  his  land  from  the  inroads  of  cattle,  particularly  those 
that  might  come  from  the  public  highway,  and  that  these 
gates  would  not  be  inconsistent  with  a reasonable  enjoyment  of 
the  easement  reserved  by  John  Siple,  and  now  vested  in  the 
defendant.  I quite  agree  with  the  judgment  of  the  Divisional 
Court  in  Clendenan  v.  Blatchford , 15  O.R.  285,  and  the  cases 
there  cited. 

I am  consequently  of  opinion  that  the  judgment  appealed 
from  should  be  reversed,  and  that  the  plaintiff  is  entitled  to  an 
injunction,  and  to  erect  and  maintain  a gate  at  each  end  of  the 
lane  or  roadway  of  such  width  and  construction  as  will  reason- 
ably enable  the  defendant  to  conveniently  use  the  right  of  way 
in  question. 
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[IN  CHAMBERS.] 

Re  Estates  Limited  and  the  Winding-up  Act. 

Company — Winding  up — Two  petitions — Conduct  of  proceedings. 

Where  there  were  two  petitioners  for  a winding  up  order  against  the  one  com- 
pany although  orders  were  made  under  both  petitions,  the  conduct  of  the 
proceedings  was  given  to  the  later  petitioner,  a creditor  for  money  paid,  in 
preference  to  the  earlier  one  who  was  shewn  to  be  an  employee  of  and  in 
close  touch  with  the  company. 

Motion  for  a winding-up  order  against  the  Estates  Limited 
Company  by  Archibald  McMillan,  and  a second  motion  for  a 
similar  order  against  the  same  company  by  Mary  Manderson 

Both  motions  were  argued  together  in  Chambers  on  the 
16th  September,  1904,  before  Magee,  J. 

C.  Elliott , for  Archibald  McMillan. 

S.  B.  Woods,  for  Mary  Manderson. 

8.  King,  for  the  company. 

September  20.  Magee,  J. : — There  are  two  petitions  for  a 
winding-up  order.  All  parties  consent  to  an  order  being  made 
and  the  case  is  a proper  one. 

Both  petitions  came  on  together,  but  the  one  first  filed  is  by 
Archibald  McMillan  who  alleges  that  the  company  is  indebted  to 
him  for  services  rendered,  but  gives  no  other  particulars  either 
in  his  petition  or  affidavit.  No  objection  was  made  on  that 
score,  but  I do  not  desire  to  be  considered  as  approving  of  such 
a statement  of  indebtedness  as  being  all  that  is  required  by 
the  Act. 

The  second  petition  was  filed  on  the  day  after  Mr.  McMillan’s 
by  Mrs.  Manderson  who  alleges  that  she  is  a creditor  under  a 
contract  which  is  put  in  and  under  which  she  made  payments  to 
the  company.  The  question  is  between  the  petitions  as  to 
which  of  them  shall  be  allowed,  and  who  shall  have  the  conduct 
of  the  proceedings.  It  appears  that  there  are  some  250  such 
contracts  as  that  with  Mrs.  Manderson  outstanding  with  other 
people. 
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On  perusal  of  the  contract,  which  is  in  printed  form,  one 
can  only  wonder  how  people  could  be  so  simple  as  to  be  induced 
to  enter  into  it.  Manifestly  none  of  those  who  did  could  have 
had  any  professional  or  independent  advice  or  any  business 
experience.  The  procurement  of  money  from  women  and  inex- 
perienced men  on  the  faith  of  them  dotes  not  reflect  credit  upon 
any  of  the  persons  connected  with  the  conduct  of  the  business 
of  the  company.  The  papers  before  me  are  meagre  in  their 
details,  but  they  point  to  an  organization  formed  to  bring  about 
the  result  which  has  happened. 

It  appears  that  the  petitioner  Mr.  McMillan  was  an  agent  of 
the  company,  employed  selling  stock  of  the  company,  and  in 
close  touch  with  officers  and  management  of  the  company,  and 
friendly  to  them,  and  on  behalf  of  Mrs.  Manderson  the  belief 
is  expressed  that  he  will  not  act  in  any  way  hostile  to  them,  nor 
take  the  same  interest  in  the  prosecution  of  the  winding-up,  as 
would  she  who  has  relatives  and  friends  in  the  same  position  as 
herself. 

The  fear  was,  I think,  a reasonable  one  under  the  circum- 
stances, although  it  is  fair  to  say  that  Mr.  McMillan  disclaims 
collusion,  and  as  the  affairs  of  the  company  and  its  methods 
should  be  probed  to  the  bottom  and  the  creditors  should  not 
have  any  reasons  for  misgivings  in  that  regard,  the  prosecution 
of  the  winding-up  should  be  in  other  hands. 

It  is  pointed  out  as  an  indication  of  his  nearness  to  the 
management,  that  his  petition  is  dated  6th  September,  on  the 
next  day  after  the  company  had  made  an  assignment  and  before 
the  affidavit  of  execution  of  the  assignment  was  sworn,  and 
therefore  presumably  before  any  one  outside  of  the  company 
would  be  aware  of  it.  It  is  noticeable  also,  that  his  papers — 
petition,  notice  of  presentation,  and  affidavit — were  all  originally 
dated  the  1st  September,  so  that  they  were  apparently  withheld 
for  five  days  till  some  one  was  ready. 

In  ordinary  circumstances  the  first  petition  has  the  prefer- 
ence, and  a second  petition  would  be  unnecessary,  and  the 
petitioner  would  lose  her  costs  if  she  had  notice  of  the  previous 
one  unless  there  were  other  reasons  for  filing  a second,  such,  for 
instance,  as  fear  of  collusion.  Under  the  circumstances  the 
order  for  winding-up  will  go  under  both  petitions,  but  Mrs. 
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Manderson  will  have  the  conduct  of  the  winding-up  proceed- 
ings, the  costs  of  both  petitioners  and  of  the  company  thereon 
to  be  paid  out  of  the  estate. 

See  In  re  The  Constantinople  and  Alexandria  Hotels  Co. 
(1865),  13  W.R.  851;  Re  The  Commercial  Discount  Co.  (1863), 
32  Beav.  198. 


G.  t.  B. 


1904 
Nov.  3. 


[BOYD,  C.,  and  TEETZEL,  J.] 

Re  North  Norfolk  Provincial  Election. 
Snider  v.  Little. 


Parliamentary  Elections — Controverted  Election  Petition — Excessive  Number  of 
Charges — Particulars — Costs — Witness  Fees — Failure  of  Charges — Unmvesti- 
gated  Charges. 

At  the  trial  of  a controverted  election  petition  16  witnesses  were  examined  for 
the  petitioner  generally  and  with  special  reference  to  6 charges,  which  were 
investigated.  The  total  number  of  charges  in  the  particulars  of  record  was 
685,  and  application  was  made  at  the  trial  to  add  8 or  10  more.  Upon  one 
case  of  bribery  being  proved,  or  perhaps  two,  the  respondent  admitted 
responsibility  for  the  corrupt  act  of  an  agent,  and  did  not  claim  the  protec- 
tion of  the  saving  clause  of  the  statute.  Thereupon  the  Court  declared  the 
seat  vacated,  and  no  further  evidence  was  given.  Two  charges  were  proved  ; 
all  the  others  taken  up  failed.  It  was  said  that  225  witnesses  were  subpoe- 
naed and  paid  in  all  $530 : — 

Held,  that  the  number  of  charges  was  excessive.  The  practice  of  heaping  up 
particulars  should  not  be  encouraged. 

No  costs  were  allowed  of  the  charges  which  failed,  nor  of  witnesses  subpoenaed 
for  the  supplemental  charges. 

The  petitioner  was  allowed  as  against  the  respondent  a reasonably  approximate 
apportionment  of  the  outlay  for  witness  fees  in  respect  of  the  charges  not 
taken  up,  fixed  at  $230. 


The  petition  and  cross-petition  came  on  for  trial  before 
Boyd,  C.,  and  Teetzel,  J.,  at  Simcoe.  The  cross-petition,  not 
being  prosecuted,  was  dismissed  with  costs.  The  petition  was 
successful,  and  the  seat  was  vacated  with  costs  to  follow  the 
result,  except  as  to  the  costs  of  uninvestigated  particulars, 
which  were  reserved. 

Argument  as  to  these  costs  was  heard  at  Toronto  on  the 
2nd  November,  1904. 

S.  H.  Bradford,  for  the  petitioner. 

G.  H.  Watson,  K.C.,  for  the  respondent. 
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November  3.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C. : — The  total  of  votes  polled  was  3,400,  and  the 
respondent  had  a majority  of  100.  At  the  trial  of  the  petition 
16  witnesses  were  examined  for  the  petitioner  generally  and 
with  special  reference  to  the  particulars  numbered  435,  172, 
173,  171,  213,  and  214,  and  these  charges  were  taken  up  in 
that  order.  The  total  number  of  charges  in  the  particulars  of 
record  was  685,  and  application  was  made  at  the  hearing  to 
add  8 or  10  more,  which  was  held  in  suspense  and  ultimately 
so  remained  not  disposed  of.  Upon  one  case  of  bribery  being 
proved  (and  perhaps  two)  the  respondent,  by  his  counsel, 
admitted  responsibility  for  the  corrupt  act  of  an  agent,  and  did 
not  or  could  not  claim  the  protection  of  the  saving  clause  of 
the  statute.  Thereupon  the  Court  declared  the  seat  vacated, 
and  no  further  evidence  was  given — though  this  result  was  not 
suggested  by  or  at  the  instance  of  the  Court.  Charges  213 
and  214  were  proved  : all  the  others  taken  up  failed.  No  costs 
should  be  given  as  to  the  failures — nor  of  any  witnesses 
subpoenaed  for  the  supplemental  charges.  It  is  said  that  225 
witnesses  were  subpoenaed  and  paid  (in  all)  the  sum  of  $530. 

This  number  of  charges,  aggregating  nearly  700,  appears  to 
be  excessive.  The  practice  of  heaping  up  particulars  after  this 
cumulative  fashion  should  not  be  encouraged — unless  very 
good  proof  is  given  of  their  substantiality.  Many  of  the 
charges  are  of  wholesale  character,  implicating  many  persons 
against  whom  nothing  has  been  proved  or  probably  can  be 
proved. 

The  object  of  giving  particulars  is  to  enable  the  opponent 
to  inquire  and  be  prepared  to  meet  the  matters  seriously 
charged ; but  this  excessive  multiplication  of  accusations  would 
defeat  that  object  by  distracting  attention,  and  would  also 
occasion  much  trouble  and  expense  in  their  investigation  by 
the  respondent. 

The  English  and  Irish  Judges  have  strongly  reprobated 
this  overloading  of  the  case  with  details  which  turn  out  to  be 
too  unwieldy  to  be  handled  at  the  trial  or  too  inaccurate  to 
stand  investigation : see  Youghal  Case  (1869),  1 O’M.  & H. 
291,  at  p.  295;  Hereford  Case  (1869),  ib.  194,  196;  Norwich 
Case  (1886),  4 O’M.  & H.  84,  91 ; Pontefract  Case  (1893),  ib. 
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200,  201;  St  Georges  Case  (1895),  5 O’M.  & H.  89.  The 
salutary  rule  is  expressed  in  the  Waterford  Case  (1870),  2 O’M. 
& H.  1,  by  Hughes,  B.,  who  excluded  costs  of  all  witnesses  not 
examined.  He  observed  (p.  5)  that,  of  necessity  growing  out 
of  the  nature  of  the  case  (the  necessity  being  to  subpoena  every 
one  who  appeared  to  be  open  to  the  suspicion  of  corruption) 
subpoenas  were  served  upon  almost  every  voter  on  the  side  of 
the  respondent.  “ That,”  he  said,  “ is  an  expense,  which  in 
point  of  speculation  it  was  necessary  for  the  petitioner  to  incur, 
but  which  in  point  of  burden  ought  not  to  be  thrown  upon  the 
respondent.” 

The  general  practice  appears  to  be  in  England  to  withhold 
costs  in  respect  of  cases  included  in  the  particulars  of  which  no 
evidence  is  given  at  the  hearing:  Ipswich  Case  (1886),  4 
O’M.  & H.  70,  75;  Salisbury  Case  (1880),  3 O’M.  & H.  130, 
131 ; Rochester  Case  (1892),  4 O’M.  & H.  156,  161  : and  Meath 
Case  (1892),  ib.  185,  193.  So  in  Welland  Case  (1883-4),  1 
Ont.  Elec.  Cas.  383,  at  p.  416;  Niagara  Case  (1874),  H.E.C. 
568,  at  p.  575;  North  Victoria  Case  (1875),  ib.  671,  704. 

That  rule  would  be  rather  stringent  in  this  case,  for  it  is  to 
be  inferred  from  the  attitude  of  the  respondent’s  counsel  that 
there  would  have  been  some  further  proof  of  illegal  or  corrupt 
acts,  had  he  not  acted  as  he  did. 

The  fair  thing,  it  occurs  to  me,  is  to  give  a reasonably 
approximate  apportionment  of  the  outlay  for  the  witness  fees 
now  under  consideration,  and  fix  it,  without  taxation,  at  the 
sum  of  $230,  to  be  paid  by  the  respondent  to  the  petitioner. 


T.  T.  R. 
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[IN  THE  COURT  OF  APPEAL.] 

Farmers  Loan  and  Savings  Co.  v.  Patchett. 


c.  A. 
1904 

Nov.  14. 


Principal  and  Surety — Assignment  of  Mortgage — Covenant  of  Assignor  for  Pay- 
ment of  Mortgage — Discharge  of  Part  of  Land  Mortgaged — Release  of 
Assignor. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Meredith, 
C.J.C.P.,  6 O.L.R.  255,  dismissing,  as  against  the  defendant 
Coleman,  an  action  on  a covenant  for  payment  contained  in  an 
assignment  of  a mortgage  by  that  defendant  to  the  plaintiffs, 
was  heard  by  Osler,  Maclennan,  Garrow,  and  Maclaren, 
JJ.A.,  on  the  11th  May,  1904. 


W.  M.  Douglas,  K.C.,  for  the  appellants. 

W.  H.  Irving,  for  the  defendant  Coleman. 

November  14.  The  appeal  was  dismissed  with  costs,  the 
Court  being  divided. 

Osler  and  Garrow,  JJ.A.,  were  of  opinion  that  the  appeal 
should  be  allowed. 

Maclennan  and  Maclaren,  JJ.A.,  were  of  opinion  that  it 
should  be  dismissed. 

E.  B.  B. 
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Oct.  2*2. 


In  re  John  Inglis  Co.,  Ltd.  and  The  City  of  Toronto. 


Municipal  Corporations — By-law  Closing  Street — Ultra  Vires — Ordnance  Lands 
— Consent  of  the  Dominion  Government — Subsequent  Amending  By-law. 

The  defendants’  council  passed  a by-law  closing  a certain  street,  which  by 
reason  of  sec.  628  of  the  Consolidated  Municipal  Act,  3 Edward  VII.,  Ch. 
19,  they  had  no  power  to  do  without  the  consent  of  the  Dominion  Govern- 
ment, first  obtained  and  recited  in  the  by-law.  They,  then,  applied  for 
and  obtained  this  consent,  and  a fortnight  afterwards  passed  an  amending 
by-law  reciting  the  same  : — 

Held,  on  motion  to  quash,  that  when  the  first  by-law  was  passed,  the  powers 
of  the  city  council  were  spent,  and  being  a void  by-law,  it  could  not  be 
rendered  valid  by  the  consent  subsequently  obtained,  and  the  amending 
by-law. 


This  was  a motion  to  quash  a by-law  of  the  city  of  Toronto, 
under  the  circumstances  mentioned  in  the  judgment,  and  was 
made  before  MacMahon,  J.,  in  Chambers,  on  October  17th,  1904. 

H.  S.  Osier,  K.C.,  for  the  applicants. 

G.  H.  Watson,  K.C.,  for  the  Massey- Harris  Co. 

J S.  Fullerton,  K.C.,  for  the  corporation  of  the  city  of 
Toronto. 

The  only  authority  cited  on  the  point  upon  which  the 
judgment  proceeds  was  Re  John  Milloy  and  the  Municipal 
Township  of  Onondaga  (1884),  6 O.R.  573,  at  p.  580. 

October  22.  MacMahon,  J.: — Motion  for  an  order  quash- 
ing by-law  No.  4420  of  the  city  of  Toronto,  intituled  “ A 
by-law  to  provide  for  the  closing  of  part  of  Strachan  avenue 
and  conveying  the  same  to  the  Massey-Harris  Co.  Limited,” 
passed  on  September  26th,  1904,  on  the  following  grounds: 

(a)  That  the  corporation  had  no  power  to  pass  the  by-law 
because  Strachan  avenue,  being  a public  street  over  which  the 
said  corporation  have  assumed  jurisdiction,  was  laid  out  by  a 
plan  which  included  the  property  of  the  applicants  whose  pre- 
decessors in  title  purchased  according  to  said  plan,  and  who 
have  not  consented  to  the  alteration  of  the  said  street. 

(b)  Because  the  by-law  is  bad  upon  its  face  in  that  it  does 
not  recite  the  consent  of  the  Government  of  the  Dominion  of 
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Canada,  as  provided  by  the  Consolidated  Municipal  Act,  3 
Edw.  VII.,  ch.  19,  sec.  628,  said  street  having  been  laid  out  by 
His  Majesty’s  Ordnance. 

(c)  That  the  said  by-law  provides  for  a conveyance  by  way 
of  free  gift  to  a private  corporation,  and  is  not  a by-law  in  the 
public  interest  but  solely  in  the  interest  of  the  said  private 
corporation. 

Strachan  avenue  is  80  feet  wide,  and  on  June  13th, 
1904,  the  Massey-Harris  Co.  wrote  to  the  city  council  setting 
forth  that  they  had  secured  options  on  a number  of  lots  of  land 
on  the  east  side  of  Strachan  avenue,  having  a frontage  thereon 
of  400  feet,  and  applying  to  be  allowed  to  place  a building 
which  they  proposed  erecting  on  the  said  400  feet,  in  connec- 
tion with  their  works,  14  feet  west  of  the  easterly  street  line  of 
Strachan  avenue.  The  company  represented  that  the  building 
they  proposed  to  be  erected  would  enable  it  to  increase  the  out- 
put of  its  Toronto  factory  by  one-fifth,  which  would  mean  the 
employment  of  250  additional  workmen. 

The  John  Inglis  Co.  carry  on  business  as  manufacturers  of 
engines  and  boilers  to  the  south  of  the  tracks  of  the  Grand 
Trunk  and  other  railways  and  630  feet  south  of  the  building 
proposed  to  be  erected  by  the  Massey-Harris  Co.,  and  they,  on 
the  11th  of  July,  wrote  the  city  council  protesting  against  the 
application  of  the  Massey-Harris  Co.  being  granted. 

The  city  council  on  the  26th  of  September  passed  by-law 
No.  4420,  which  recites  the  application  of  the  Massey-Harris 
Co.,  and  that  they  are  the  owners  of  the  land  on  each  side  of 
the  avenue,  and  that  the  committee  of  the  works  department 
had  recommended  that  the  concession  asked  for  by  the  company 
be  granted. 

The  by-law  then  enacts  : “ That  so  much  of  Strachan  avenue 
described  as  follows : ‘ All  and  singular  that  certain  parcel  or 
tract  of  land  and  premises  in  the  city  of  Toronto,  being  all  that 
part  of  Strachan  avenue  bounded  on  the  east  by  the  present 
i easterly  limit  of  Strachan  avenue  ; on  the  north  by  the  present 
southerly  limit  of  King  street ; on  the  west  by  a line  drawn 
: parallel  to  the  easterly  limit  of  Strachan  avenue  and  distant 
I fourteen  feet  westerly  therefrom ; and  on  the  south  by  the 
northerly  limit  of  Wellington  avenue,’  shall  be  stopped  up  and 
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closed,  and  that  the  same  be  conveyed  by  the  said  corporation 
to  the  Massey-Harris  Company,  Limited.” 

After  the  passing  of  the  by-law,  it  was  discovered  that  to 
render  it  valid  the  consent  of  the  Dominion  Government  was 
required,  and  such  consent  was  given  by  an  order- in-council 
dated  the  6th  of  October ; and  on  the  10th  of  October  the  city 
council  passed  by-law  No.  4428  amending  by-law  No.  4420  by 
inserting  as  a third  recital  the  following : — 

“ And  whereas  the  Government  of  the  Dominion  of  Canada 
has  consented  to  the  passing  of  this  by-law  so  far  as  it  authorizes 
the  lessening  of  the  width  of  Strachan  avenue  by  a distance  of 
fourteen  feet  on  the  easterly  side  thereof.” 

Before  the  by-law  was  amended  and  on  the  1 st  of  October 
this  motion  was  launched  and  notice  served. 

By  the  Consolidated  Municipal  Act  1903,  3 Edw.  VII.,  ch.  19, 
sec.  591,  authority  is  given  to  the  councils  of  counties,  townships, 
cities,  towns  and  villages  to  pass  by-laws  (sub-sec.  12)  “for 
granting  aid  by  way  of  bonus  for  the  promotion  of  manufac- 
tures . . either  by  way  of  gift  or  loan  . . as  the 

municipality  may  deem  expedient.”  And  sec.  591a  provides 
that  “ the  word  ‘ bonus,’  where  it  occurs  in  sec.  366a  and  sub-sec. 
12  of  sec.  591  shall  mean  and  include:  . . (d)  The 

closing  up,  or  opening,  widening,  paving  or  improving  of  any 
street  . by  a corporation  for  the  particular  use  or 

benefit  of  a manufacturing  industry.” 

By  an  amendment  made  to  the  Municipal  Act  in  1904,  by 
4 Edw.  VII.  ch.  22,  sec.  26,  the  following  was  added  to  sec.  591a 
at  the  end  thereof  : “ Notwithstanding  anything  contained  in  this 
section,  or  in  sec.  591  . . the  council  of  any  municipality  may 

pass  by-laws  for  closing  up  any  road,  street  . . or  any 

portion  thereof  and  for  conveying  the  same  to  any  person  for 
the  particular  use  or  benefit  of  any  manufacturing  industry, 
and  it  shall  not  be  necessary  to  submit  such  by-law  to  the 
electors  or  to  obtain  their  assent  thereto  where  the  passing  of 
such  by-law  does  not  involve  expense  to  such  municipality ; 
provided  that  the  council  passing  such  by-law  shall  comply 
with  the  general  provisions  of  this  Act,  as  to  notice,  compensa- 
tion to  persons  affected,  and  other  matters  with  respect  to 
by-laws  for  the  closing  up  of  any  public  road  or  highway.” 
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All  expenses  in  connection  with  the  passing  of  the  by-law 
were  paid  by  the  Massey-Harris  Company ; and  the  provisions 
of  the  Act  in  respect  to  notice,  etc.,  were  complied  with. 

The  land  through  which  Strachan  avenue  is  laid  out  was 
originally  ordnance  lands.  And  in  1856,  the  Act  19  Viet.  ch. 
45,  was  passed,  intituled  “ An  Act  for  transferring  to  one  of  Her 
Majesty’s  Principal  Secretaries  of  State  the  powers  and  estates 
and  property  therein  described,  now  vested  in  the  principal 
officers  of  Her  Majesty’s  Ordnance,  and  for  vesting  other  parts  of 
the  Ordnance  estates  and  property  therein  described  in  Her 
Majesty  the  Queen  for  the  benefit,  use,  and  purpose  of  the 
Province.” 

Two  schedules  are  annexed  to  the  Act,  the  first  one  being  the 
schedule  of  military  lands  in  Canada  to  be  vested  in  one  of  Her 
Majesty’s  Principal  Secretaries  of  State ; the  second  one  being 
“ the  schedule  of  military  properties  in  Canada  proposed  to  be 
transferred  to  the  Provincial  Government.”  The  property  in 
Toronto  transferred  to  the  Provincial  Government  is  502  acres, 
2 roods  and  1 perch.  (See  Consolidated  Statutes  of  Canada, 
ch.  24.) 

A report  of  the  Executive  Council  was  approved  of  by  His 
Excellency  the  Governor-General  on  September  11th,  1856, 
for  carrying  into  effect  the  statutes  18  Viet.  ch.  91  and  19 
Viet.  ch.  45  relating  to  the  transfer  of  the  Ordnance  lands  to 
the  Provincial  Government,  and  directing  that  the  Ordnance 
lands  in  Toronto  be  laid  out  into  town  lots,  which  were  to  be 
offered  for  sale.  And  on  November  28th,  1856,  an  Order- 
in-Council  was  passed  entrusting  Mr.  Dennis,  civil  engineer, 
with  the  preparation  of  plans  for  laying  out  the  military 
reserve,  who  afterwards  made  a survey  laying  out  Strachan 
avenue  80  feet  in  width  from  Queen  street,  running  south  to 
the  edge  of  the  bay. 

The  Consolidated  Municipal  Act,  3 Edw.  VII.  ch.  19,  sec. 
628,  provides : “ Without  the  consent  of  the  Government  of  the 
Dominion  of  Canada  no  municipal  council  shall  pass  a by-law 
(1)  For  stopping  up  or  altering  the  direction  or  alignment  of 
any  street  . . . made  or  laid  out  by  His  Majesty’s  Ordnance 
or  the  Principal  Secretary  of  State  in  whom  the  Ordnance 
estate  became  vested  under  the  statute  of  the  Province  of 
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Canada  passed  in  the  19th  year  of  the  reign  of  Her  late  Majesty, 
Queen  Victoria,  ch.  45,  or  the  Consolidated  Statute  of  Canada 
ch.  24,  respecting  the  Ordnance  and  Admiralty  lands  or  by  the 
Dominion  of  Canada  . . . And  a by-law  for  any  of  the 
purposes  aforesaid  shall  be  void  unless  it  recites  such  consent.” 
Strachan  avenue  was  a street  laid  out  by  His  Majesty’s 
Ordnance  or  the  Principal  Secretary  of  State  in  whom  the 
Ordnance  lands  vested;  and  therefore  the  consent  of  the  Dominion 
Government  was  required  in  order  to  the  validity  of  any  by- 
law stopping  up  or  altering  its  direction  or  alignment. 

When  by-law  4420  was  passed  on  the  26th  September,  the 
powers  of  the  council  were  spent ; and  as  it  was  a void  by-law 
by  reason  of  the  consent  of  the  Dominion  Government  not  hav- 
ing been  obtained,  that  void  by-law,  in  the  passing  of  which  the 
council  had  exhausted  it  powers,  could  not  be  given  life  and 
rendered  valid  by  the  subsequent  consent  of  the  Dominion 
Government  and  the  passing  of  the  amending  by-law. 

By-law  4420  must  be  declared  invalid  and  void  with  costs. 


A.  H.  F.  L. 
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[MACMAHON,  J.] 

PlNKE  V.  BORNHOLD  ET  AL. 

Church — Membership — Expulsion  of  Member — Domestic  Tribunal — Injunction — 

Civil  Courts. 

The  plaintiff  sought  an  injunction  restraining  the  trustees  of  a church  pro- 
ceeding with  a resolution,  passed  by  them,  expelling  him  as  a member  of 
the  church  on  account  of  certain  actions  of  his.  The  plaintiff  s civil  rights 
were  not  affected  by  the  expulsion : — 

Held , that  the  civil  courts  would  not,  after  an  adjudication  by  the  domestic 
tribunal,  investigate  the  legality  or  regularity  of  the  proceedings. 
Injunction  refused. 

This  was  an  action  brought  against  the  trustees  of  St. 
Peter’s  Church,  in  Berlin,  claiming  an  injunction  to  restrain  the 
defendants  from  proceeding  with  a resolution  to  expel  the 
plaintiff  from  membership  of  the  church  under  the  circumstances 
mentioned  in  the  judgment,  and  was  tried  before  MacMahon, 
J.,  sitting  without  a jury,  on  September  20th,  1904,  at  Berlin. 

E.  P.  Clement,  K.C.,  for  the  plaintiff. 

A.  Millar,  K.C.,  for  the  defendants. 

The  following  cases  were  referred  to  on  the  argument : 
Harington  v.  Sendall,  [1903]  1 Ch.  921 ; Ash  v.  Methodist 
Church  (1900),  27  A.R.  602 ; Dannet  v.  Forneri  (1877),  25  Gr. 

199. 

October  22.  MacMahon,  J. : — The  plaintiff  was  an  adherent 
of  the  St.  Peter’s  Evangelical  Lutheran  Church  in  Berlin ; and 
the  defendants  are  the  trustees  thereof. 

The  plaintiff  for  twenty-three  years  had  been  a member  of 
that  church,  which  is  a self-governing  body  having  a con- 
stitution or  book  of  ordinances.  He  had  during  that  time 
contributed  towards  the  erection  of  the  church — a large  and 
valuable  edifice — and  to  the  cost  of  the  pipe-organ  and  chime  of 
bells,  and  towards  the  salary  of  the  pastor  and  other  expenses 
of  the  church. 

The  conveyance  of  the  land  on  which  the  church  is  built 
was  made  in  1860  to  seven  persons  (giving  their  names  and 
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additions)  described  as  “ trustees  of  the  Evangelical  Lutheran 
St.  Peter’s  church  at  Berlin  of  the  unaltered  Ausberg  Confes- 
sion contained  in  the  Book  of  Concord  of  1580.  Habendum 
to  them  and  their  successors  in  office.  After  the  grant,  it 
is  provided  that  “ such  trustees  seven  in  number  be  elected 
by  the  congregation  or  members  of  said  church  only  on  the 
first  Sabbath  in  the  month  of  November  in  each  and  every 
year.” 

At  the  annual  meeting  of  the  members  of  the  church  in 
November,  1903,  the  plaintiff  was  elected  a trustee,  and  later  on 
was  elected  an  elder,  and  also  treasurer  of  the  church.  During 
the  month  of  February,  1904,  a disruption  took  place  in  the 
church,  and  a large  number  of  the  members  and  adherents 
seceded  and  formed  a separate  congregation,  adopting  the 
name  of  the  Evangelical  Lutheran  St.  Matthew’s  Church, 
and  purchased  church  premises  immediately  opposite  to  St. 
Peter’s  Church.  In  March,  1904,  the  plaintiff  resigned  his 
office  as  elder,  and  about  the  1st  of  May  last  resigned  from  the 
offices  of  trustee  and  treasurer  of  the  church.  The  plaintiff’s 
wife  and  one  of  his  children  left  St.  Peter’s  church  early  in  May, 
1904,  and  became  members  of  St.  Matthew’s  church.  The 
plaintiff  did  not  attend  St.  Peter’s  church  after  May  1st,  but 
went  to  St.  Matthew’s,  or  to  the  Baptist  church,  or  to  a church 
in  the  village  of  Waterloo. 

Clause  (B)  of  the  constitution,  relating  to  church  discipline, 
is  as  follows : “ In  case  any  one  be  guilty  of  crimes,  scandal  or 
sins  which  are  not  generally  known,  it  will  suffice  that  the 
pastor,  as  the  housekeeper  in  the  house  of  God  refuse  the 
offender  the  Holy  communion,  and  should  his  conduct  improve, 
to  admit  him  again  to  the  Lord’s  Supper.  But  such  as  live  in 
open  sin  and  disgrace  the  trustees  shall  have  the  right  to 
exclude  from  membership.  Any  one  who  is  excluded  from  the 
congregation  loses  all  rights  to  the  property  of  the  church  as 
also  the  right  to  participate  in  the  Holy  Communion  or  as  a 
witness  at  baptism.  Such  rights  all  those  who  fall  away  from 
the  church  lose.  We  are  also  to  prove  ourselves  as  Christians 
in  our  conduct  and  this  shall  especially  be  evident  in  that  we 
are  charitable  in  our  judgments  and  avoid  all  gossip  and  scandal- 
mongering.  If  a brother  or  a sister  has  an  accusation  to  make 
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against  any  one,  let  the  matter  be  dealt  with  according  to  MacMahon,  j. 
Matthew,  chapter  18,  verses  15,  16  and  17.  Let  each  one  carry  1904 
in  his  heart  the  word,  “Children  love  one  another.'’  Pinke 

At  the  time  of  the  disruption  there  were  attacks  against  _ v • 

. Bornhold. 

the  minister,  in  which  the  plaintiff  took  part,  saying  that  he 

did  not  know  how  any  member  of  the  congregation  could  stay 

under  such  a minister.  But  he  said,  while  in  the  box,  that  on 

the  1st  of  May  he  retracted,  as  he  considered  he  had  done 

wrong  to  the  minister.  The  congregation  by  a large  majority 

upheld  the  minister. 

On  the  2nd  of  May,  when  the  plaintiff  resigned  the  treasurer- 
ship,  there  was  to  his  credit  at  the  Bank  of  Hamilton  in  Berlin, 
as  treasurer  of  the  St.  Peter’s  church,  $8.01,  for  which  he  gave 
a cheque  payable  to  A.  W.  Merner,  the  new  treasurer.  On  the 
same  day  the  defendant  F.  Bornhold,  one  of  the  trustees, 
deposited  to  the  credit  of  St.  Peter’s  church  $181.73,  which  sum 
was  withdrawn  by  the  plaintiff  by  cheque  dated  June  6th,  1904, 
signed  “ Beinhard  Pinke,  treas.,”  payable  to  R.  Pinke  or  bearer 
and  deposited  by  the  plaintiff  in  his  private  account.  The 
discovery  of  this  withdrawal  by  the  plaintiff  was  made  about 
July  6th,  and  after  being  threatened  with  an  action  by 
Merner,  the  new  treasurer,  the  plaintiff  on  the  7th  of  July  gave 
him  a cheque  for  the  amount.  Merner  did  not  think  the  plain- 
tiff intended  to  keep  the  money,  but  thought  he  took  it  to 
annoy  and  antagonize  the  congregation. 

The  trustees  of  the  church  called  a meeting  on  the  25th 
July,  at  which  a resolution  was  passed  expelling  the  plaintiff 
from  the  church,  of  which  the  defendant  Bornhold,  as 
secretary,  notified  the  plaintiff  on  August  4th. 

No  notification  was  given  calling  upon  the  plaintiff  to  attend 
the  meeting,  nor  was  he  made  aware  in  any  way  of  the  inten- 
tion of  the  trustees  to  expel  him. 

The  statement  of  defence  alleges  that  the  plaintiff  had 
voluntarily  quit  and  ceased  to  be  a member  of  St.  Peter’s 
church  and  was  not  a member  at  the  time  it  is  alleged  he  was 
expelled,  but  had  openly  and  notoriously  allied  himself  with  the 
seceding  congregation  and  had  advised  and  persuaded  others 
to  do  the  same.  Also  that  plaintiff  never  had  any  right  of 
property  in  the  church. 
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The  pews  in  the  church  were  free,  so  that  a member  had  a 
right  to  occupy  any  pew  that  had  not  a prior  occupant. 

The  members  of  St.  Peter’s  church  formed  a voluntary 
religious  association,  having  by  its  constitution  provided  a 
tribunal  for  the  determination  of  the  status  of  any  member  of 
the  church,  and  the  question  is : Will  the  civil  Courts  after  an 
adjudication  by  the  domestic  tribunal  which  deprived  the  plain- 
tiff of  his  membership  “ investigate  the  legality  or  regularity  of 
the  proceedings  by  which  he  is  affected  ” ? The  plaintiff  s 
subscriptions  to  the  church  and  parsonage  were  voluntary.  His 
civil  rights  were,  therefore,  not  affected  by  the  resolution  of 
the  trustees  expelling  him  from  membership. 

Although  the  plaintiff  held  the  offices  of  elder,  trustee  and 
treasurer  in  the  church,  these  were  all  honorary  positions,  no 
emoluments  being  attached  to  any  of  them  ; and  he  had 
resigned  them  all  prior  to  the  resolution  of  the  trustees  expell- 
ing him.  And,  as  said  by  the  late  Vice-Chancellor  Proudfoot. 
in  his  judgment  in  Dunnet  v.  Forneri  (1877),  25  Gr.  199,  at  p. 
218:  “The  position  of  a member  of  the  church  and  the  right 
to  participate  in  the  ordinances  of  the  church  are  purely 
ecclesiastical,”  and  it  was  held  in  that  case  that  the  Court  had 
no  jurisdiction  to  interfere. 

In  Forbes  v.  Eden  (1867),  L.R.  1 Sc.  Ap.  568,  Lord  Cran- 
worth  said,  at  pp.  581-2 : “ Save  for  the  due  disposal  and 
administration  of  property,  there  is  no  authority  in  the  Courts, 
either  of  England  or  Scotland,  to  take  cognizance  of  the  rules 
of  a voluntary  society  entered  into  merely  for  the  regulation  of 
its  own  affairs.  If  funds  are  settled  to  be  disposed  of  amongst 
members  of  a voluntary  association  according  to  their  rules  and 
regulations,  the  Court  must  necessarily  take  cognizance  of  those 
rules  and  regulations  for  the  purpose  of  satisfying  itself  as  to 
who  is  entitled  to  the  funds.  . . The  only  remedy  which 

a member  of  a voluntary  association  has,  when  he  is  dis- 
satisfied with  the  proceedings  of  the  body  with  which  he  is 
connected,  is  to  withdraw  from  it.”  And  Lord  Colonsay  said 
(p.  588)  : “ A Court  of  law  will  not  interfere  with  the  rules 
of  a voluntary  association  unless  to  protect  some  civil  right  or 
interest  which  is  said  to  be  infringed  by  their  operation.” 

In  Watson  v.  Farris  (1869),  45  Miss.  183  (cited  in  the  Dunnet 
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case),  the  Supreme  Court  of  Missouri  held  that  whether  a cause 
was  regularly  or  irregularly  before  the  Assembly  of  the  Presby- 
terian Church  was  a question  which  the  Assembly  had  a right 
to  determine  for  itself,  and  no  civil  Court  could  reverse,  modify 
or  impair  its  action  in  a matter  of  merely  ecclesiastical  concern. 
And  in  Bouldin  v.  Alexander  (1872),  15  Wall.  131,  the  Court 
said  : n The  question  of  church  membership  being  entirely  an 
ecclesiastical  matter,  the  civil  Courts  will  not,  as  a general  rule, 
interfere  with  or  pass  upon  the  act  of  the  church  or  its  officers 
in  expelling  a person  from  membership.”  See  also  Amer.  & 
Eng.  Ency.  of  Law  (2nd  ed.),  vol.  24,  p.  339. 

In  Long  v.  The  Bishop  of  Cape  Town  (1863),  1 Moo.  P.C.  N.S- 
411,  Lord  Kingsdown,  in  delivering  judgment,  said,  at  p.  461  : 
“ It  may  be  laid  down  that,  where  any  religious  or  other  lawful 
association  has  not  only  agreed  on  the  terms  of  its  union,  but 
has  also  constituted  a tribunal  to  determine  whether  the  rules 
of  the  association  have  been  violated  by  any  of  its  members  or 
not,  and  what  shall  be  the  consequence  of  such  violation,  the 
decision  of  such  tribunal  will  be  binding  when  it  has  acted 
within  the  scope  of  its  authority,  has  observed  such  forms  as 
the  rules  require,  if  any  forms  be  prescribed,  and,  if  not,  has 
proceeded  in  a manner  consonant  with  the  principles  of  justice.” 

In  that  case  the  plaintiff  had  been  suspended  by  the  Bishop 
of  Cape  Town,  and  there  was  involved  in  the  suspension  the 
right  to  the  enjoyment  of  a pecuniary  benefit  on  the  part  of  the 
plaintiff  as  incumbent  of  the  church.  That  case  is,  therefore, 
clearly  distinguishable  from  Dunnet  v.  Forneri,  Forbes  v.  Eden , 
Watson  v.  Farris,  and  Bouldin  v.  Alexander,  above  referred  to. 

As  the  plaintiff  had  been  one  of  those  principally  concerned 
with  the  disruption  of  St.  Peter’s  church,  and  had  advised 
members  of  the  congregation  not  to  attend  the  church,  and  as 
he  for  three  months  had  ceased  attending  it,  and  attended 
St.  Matthew’s  and  other  churches,  the  trustees  of  St.  Peter’s 
concluded  he  had  fallen  away  from,  or  abandoned  the  church, 
and  therefore  passed  the  resolution  expelling  him.  It  was  not 
necessary  that  the  trustees  should  have  passed  a resolution 
expelling  him,  as  the  same  result  would  have  been  achieved  by 
directing  that  his  name  be  removed  from  the  roll  of  member- 
ship, because  he  had  “ fallen  away  from  the  church  ” — which  is 
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the  ground  according  to  the  statement  of  defence  on  which  the 
resolution  for  expulsion  was  based — which  was  abundantly 
evidenced  by  his  conduct  previous  to  the  1st  of  May,  in  assist- 
ing in  the  disruption  of  the  congregation,  and  by  ceasing  to 
worship  in  that  church  and  worshipping  in  another  church  along 
with  those  formerly  composing  a part  of  the  congregation  of 
St.  Peter’s. 

I thought  during  the  trial,  and  still  think,  the  fair  course 
for  the  trustees  to  have  pursued  was  by  giving  notice  to  the 
plaintiff  of  their  intended  meeting,  and  the  nature  of  the  reso- 
lution it  was  proposed  to  submit ; but  for  the  reasons  stated, 
that  course  was  not  obligatory.  Had  it  been  obligatory  and 
the  trustees  were  enjoined  from  proceeding  further  on  the 
resolution,  they  could  have  called  another  meeting,  giving  the 
plaintiff  notice  to  attend ; and  from  the  feeling  which  it  was 
manifest  during  the  trial  had  been  engendered  in  the  minds  of 
the  trustees — and  was  doubtless  participated  in  by  the  congre- 
gation— by  reason  of  the  conduct  of  the  plaintiff  already 
referred  to,  there  is  no  doubt  another  resolution  in  like  terms  to 
the  former  one  would  be  passed ; so  that,  if  he  were  entitled  to 
the  injunction  asked,  it  would  be  of  no  real  benefit  to  him,  even 
had  he  an  honest  desire  to  continue  a member  of  St.  Peter’s 
church — which  I very  much  doubt. 

The  action  must  be  dismissed  with  costs. 


A.  H.  F.  L. 
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[MACMAHON,  J.] 

In  re  Canada  Woollen  Mills  Company,  Limited. 

Company — Winding-up — Purchase  by  Inspector — Fiduciary  Capacity — Liquida- 
tor— Referee — Sale — Jurisdiction — R.S.C.  1886  ch.  129,  secs.  31,33 — 62-63 
Viet.  ch.  42,  sec.  1 (D.) 

An  inspector  appointed  in  a liquidation  under  the  Winding-up  Act,  R.S.C. 

1886,  ch.  129,  cannot  be  allowed  to  purchase  property  of  the  insolvent. 

It  rests  with  the  liquidator  in  such  a winding-up  to  dispose  of  the  estate  with 
the  sanction  of  the  Court ; but  the  Court  cannot  dispose  of  the  estate  without 
the  sanction  of  the  liquidator. 

This  was  a motion  on  behalf  of  W.  T.  Benson  & Co., 
creditors  of  the  Canada  Woollen  Mills,  Limited,  by  way  of 
appeal  from  the  certificate  of  James  S.  Cartwright,  Official 
Referee,  and  for  the  reconsideration  of  a certain  offer  made  by 
W.  D.  Long  to  purchase  the  estate  of  the  said  company,  upon 
the  grounds  and  under  the  circumstances  set  out  in  the 
judgment. 

The  motion  was  argued  on  October  20th,  1904,  before 
MacMahon,  J.,  in  Weekly  Court. 

W.  H.  Blalce,  K.C.,  for  W.  T.  Benson  & Co.,  contended  that 
the  referee  had  quite  misconceived  the  language  of  the 
Winding-up  Act,  as  to  a liquidator  selling  the  property 
of  the  company  “ with  the  approval  of  the  Court;”  and 
that  though  it  rests  with  the  Court  to  approve  of  the  sale, 
the  Court  cannot  itself  sell,  but  only  the  liquidator  : R.S.C. 
1886,  ch.  129,  sec.  31;  Re  Bun  Lithographing  Co.  (1893),  24 
O.R.  200  ; In  re  East  of  England  Banking  Co.,  Pearsons  Case 
(1872),  L.R.  7 Ch.  309;  that  Long  was  an  inspector,  and,  as 
the  statute  states,  his  duty  was  “ to  assist  and  advise  ” the 
liquidator:  62-63  Viet.  ch.  42,  sec.  1 (D.) ; that  this  was 
inconsistent  with  the  conduct  pursued  by  Mr.  Long  and  with 
his  purchase  of  the  property  : Gastonguay  v.  Savoie,  (1899),  29 
S.C.R.  613  ; Segsworth  v.  Anderson  (1893-5),  23  O.R.  573,  21 
A.R.  242,  24  S.C.R.  699;  Morrison  v.  Watts  (1892),  19  A.R. 
622,  630 ; that  Long  had  knowledge  which  he  was  bound  to 
disclose  before  making  his  bargain  : Thompson  v.  Clarkson 
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(1891),  21  O.R.  421 ; that  Long  certainly  occupied  a fiduciary 
position,  and  if  the  sale  was  to  be  regarded  as  a court 
sale,  it  should  be  set  aside:  Re  Algar  and  Sarnia  Oil  Co. 
(1891),  21  O.R.  444. 

I.  F.  Hellmuth,  K.C.,  for  W.  D.  Long,  contended  that  the 
circumstances  did  not  justify  the  Court  in  saying  that  the  sale 
could  not  stand  ; that  it  is  not  the  law  that  an  inspector  can 
never  purchase,  and  that,  in  fact,  as  soon  as  Long  made  his 
offer  he  ceased  de  facto  to  be  inspector  ; Morrison  v.  Watts,  19 
A.R.  622,  at  p.  625;  Murphy  v.  O'Shea  (1845),  2 J.  & L.  422; 
Morse  v.  Royal  (1806),  12  Yes.  355  ; Buckley  on  Joint  Stock 
Company  Act,  8th  ed.,  p.  908  ; Company  (Winding-up)  Rules, 
1890,  No.  156. 

G.  D.  Lee,  for  the  Dominion  Bank  and  certain  other 
creditors,  approving  of  the  sale. 

R.  S.  Cassels,  for  the  liquidator,  contended  that  the  sale  was 
inadequate,  and  had  not  been  carried  out  in  a proper  way. 

October  26.  MacMahon,  J. : — Motion  on  behalf  of  W.  T. 
Benson  & Co.,  creditors  of  the  Canada  Woollen  Mills,  Limited, 
by  way  of  appeal  from  the  certificate  of  James  S.  Cartwright 
Esq.,  Official  Referee,  and  for  a reconsideration  of  the  offer 
made  by  W.  D.  Long  to  purchase  the  assets  of  the  said  com- 
pany, and  to  consider  any  further  offers  that  might  be  made, 
and  for  such  order  and  direction  as  may  seem  proper  under  the 
circumstances,  upon  the  following,  amongst  other,  grounds  : 

(1)  The  sale  was  not  made  by  the  liquidator  of  the  said 
company  as  the  statute  requires,  nor  did  he  accept  the  offer  of 
the  said  Long. 

(2)  The  said  Long  was  and  is  an  inspector  appointed  under 
the  said  Act  and  could  not  purchase. 

(3)  The  sale  was  made  improvidently  and  at  an  undervalue, 
and  not  in  accordance  with  the  practice  of  the  court. 

(4)  The  offer  by  the  said  Long  and  the  acceptance  thereof 
by  the  said  Referee  did  not  constitute  a definite  bargain  capable 
of  being  enforced,  and  there  was  no  written  evidence  of  the 
said  bargain,  and  its  terms  were  not  settled. 

The  most  of  the  material  facts  are  set  out  in  the  report  of 
the  learned  Referee  and  need  not  be  repeated.  There  are, 
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however,  a few  facts  of  moment  which  are  not  dealt  with  in 
the  report,  and  those  I will  refer  to  presently. 

Mr.  Long  was  one  of  the  six  inspectors  in  he  liquidation, 
and  was  such  when  he  purchased  the  assets  of  the  estate  for 
$253,000.  The  first  ground  of  appeal  is,  that  being  an 
inspector,  and  therefore  in  a position  of  trust,  he  could  not 
legally  become  a purchaser  of  the  estate. 

In  Segsworth  v.  Anderson  (1893),  23  O.R.  573,  Jorgenson,  a 
merchant,  had  failed,  and  made  an  assignment  for  the  benefit 
of  his  creditors,  under  the  statute,  to  one  Barber.  The  defen- 
dants Anderson  and  Lee  were  creditors,  the  latter  being 
appointed  sole  inspector  of  the  insolvent’s  estate.  The 

insolvent’s  wife  purchased  the  estate  from  the  assignee,  the 
defendants  becoming  responsible  to  the  assignee  for  payment 
of  the  purchase  money,  and  by  a secret  arrangement  before- 
hand, received  security  from  the  wife  upon  the  goods  purchased 
by  her,  not  only  for  the  amount  for  which  they  had  become 
responsible,  but  for  the  full  amount  of  their  claims  as  creditors 
of  the  husband. 

It  was  held  by  a Divisional  Court,  in  an  action  brought  by 
Segsworth,  another  creditor  of  Jorgenson’s,  that  the  estate  was 
entitled  to  the  benefit  of  whatever  advantage  the  defendants 
derived  from  the  transaction,  and  that  they  should  account  to 
the  assignee  for  the  difference  between  the  amount  of  their 
claims  and  the  amount  they  would  have  received  by  way  of 
dividend  from  the  estate. 

The  case  then  went  to  the  Court  of  Appeal,  and  that 
Court,  while  holding  that  the  defendant  Lee  occupied  a 
fiduciary  position  towards  the  creditors,  thought  that,  as  on  the 
evidence  it  was  not  shewn  that  the  estate  was  likely  to  lose 
anything  by  the  sale  to  the  defendants,  the  appeal  should  be 
allowed:  21  A.R.  242. 

When  the  case  reached  the  Supreme  Court  (24  S.C.R.  699), 
that  Court  allowed  the  appeal  from  the  Court  of  Appeal,  and 
held  that  the  defendant  Lee,  as  inspector,  stood  in  a position  of 
trust  towards  the  creditors,  and  could  not  obtain  an  advantage 
for  himself  from  his  position,  and  that  the  creditors  were 
entitled  to  a reference  to  ascertain  what  profit,  if  any,  he  had 
derived  from  the  transaction. 
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In  Gastonguay  v.  Savoie,  29  S.C.R.  618,  it  was  held  that 
an  inspector  of  an  insolvent  estate  is  a person  having  duties  of 
a fiduciary  nature  to  perform  in  respect  thereto,  and  he  cannot 
be  allowed  to  become  a purchaser  on  his  own  account  of  any 
part  of  the  estate  of  the  insolvent. 

Mr.  Justice  Taschereau  in  his  judgment,  at  pp.  614-5,  says : 
“ Upon  the  ground  that  the  inspector  of  an  insolvent  estate 
cannot  be  allowed  to  purchase  any  property  of  the  insolvent, 
as  the  respondent  has  done,  I would  allow  the  appeal  to  annul 
this  sale.  It  is  a principle  of  law  which  courts  of  justice  are 
bound  to  strictly  apply,  that  no  one  having  duties  of  a fiduciary 
character  to  discharge  should  be  allowed  to  put  his  duties  in 
conflict  with  his  interests.  . . I cannot  divest  my  mind  of  the 
opinion  that  it  would  be  opening  the  door  to  frauds  if  the 
courts  failed  to  forbid  such  dealings.” 

In  Ex  parte  James  (1803),  8 Ves.  337,  it  is  said  by  Lord 
Chancellor  Eldon,  at  pp.  344-5  : “ This  doctrine  as  to  purchases 
by  trustees,  assignees,  and  persons  having  a confidential 
character,  stands  much  more  upon  general  principle  than  upon 
the  circumstances  of  any  individual  case.  It  rests  upon  this : 
that  the  purchase  is  not  permitted  in  any  case,  however  honest 
the  circumstances ; the  general  interests  of  justice  requiring  it 
to  be  destroyed  in  every  instance  ; as  no  court  is  equal  to  the 
examination  and  ascertainment  of  the  truth  in  much  the 
greater  number  of  cases.”  And  at  p.  348  : “ The  principle  is, 
that  as  the  trustee  is  bound  by  his  duty  to  acquire  all  the 
knowledge  possible  to  enable  him  to  sell  to  the  utmost  advan- 
tage for  the  cestui  que  trust,  the  question,  what  knowledge  he 
has  obtained,  and  whether  he  has  fairly  given  the  benefit  of 
that  knowledge  to  the  cestui  que  trust,  which  he  always 
acquires  at  the  expense  of  the  cestui  que  trust,  no  court  can 
discuss  with  competent  sufficiency  or  safety  to  the  parties.” 

Now,  I find  from  the  correspondence  that  Mr.  Long, 
having  purchased  on  September  22nd,  he,  two  days  after — on 
the  24th — telegraphed  to  George  Moore  at  Waterloo,  offering 
the  Waterloo  mills  for  “fifty-four  thousand  dollars,  including 
all  supplies  in  mill,”  and  saying,  “ I will  take  five  thousand 
with  you,  Seagram,  Randall  and  friends.  Payments  made 
easy.  Wire  me  reply.  Sold  both  Carleton  mills.” 
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He  sold  the  Carleton  Place  mills  at  $50,000. 

He  also  on  the  24th  wrote  the  Penman  Manufacturing  Co. 
of  Paris,  in  which  he  is  a large  shareholder  and  a director, 
regarding  the  mills  at  Hespeler,  giving  a list  of  mill  supplies 
on  hand,  amounting  to  $16,297,  and  then  stating: 

“ As  a director  of  the  Penman  Co.  I would  recommend  that 
you  offer  $130,000  for  the  mills,  houses,  lands,  and  everything 
connected  with  the  place,  on  one  year’s  time  without  interest. 
I could  hold  the  deeds  and  indorse  your  paper.  If  accepted,  I 
would  suggest  putting  a man  in  charge,  who  is  a carder  and 
spinner,  and  let  him  do  all  the  work  you  can  give  him,  and  try 
and  work  for  Newlands,  Galt  Knitting  Co.,  Berlin  Felt  Boot 
Co.,  and  any  others  who  give  out  work  or  buy  yarn;  look  after 
the  houses,  collect  rents,  etc.,  and  keep  the  place  in  order,  and 
insurance  right.  Next  spring,  if  it  is  decided  that  you  do  not 
want  them  connected  with  your  present  mills,  we  could  sell 
them,  or  may  be  get  up  a separate  company  to  run  them.  I 
feel  sure  these  mills  will  be  worth  double  the  day  after  the 
Penman  Co.  buy  them,  and  I do  not  like  to  let  these  mills  get 
into  other  hands  until  the  Penman  Co.  has  plenty  of  time  to 
consider.  The  risk  is  so  small  in  buying  as  I suggest,  I think 
you  should  seriously  consider  the  proposition.” 

There  was  at  the  time  that  Mr.  Long  made  his  offer 
$37,000  cash  belonging  to  the  estate  in  the  bank,  which  was 
included  in  the  assets  sold ; there  were  manufactured  goods, 
which  Mr.  Long  immediately  sold  for  $17,000;  there  were 
supplies  which  were  necessary  for  the  running  of  the  mills, 
amounting  to  $26,000,  but  which  were  carried  into  the  account 
at  $13,000  ; and  bills  receivable  amounting  to  about  $80,000, 
which  were  carried  in  at  $75,000,  as  it  was  considered  that 
they  were  good  for  that  sum ; then  there  was  $4,500  rebate  on 
insurance.  These  several  items  amounted  to  $146,500. 

The  Penman  Co.  has  the  Hespeler  mills  under  option  at 
$125,000. 

It  is  manifest  that  Mr.  Long  was  in  a position  to  know  of 
people  who  were  likely  to  be  purchasers  of  the  mills  which  he 
acquired,  and  the  facility  with  which  he  was  able  to  dispose  of 
some  of  the  properties  shews  that  when  the  mills  were 
being  sold  separately  there  was  no  difficulty  in  disposing 
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of  them,  and  he  seems  to  have  been  possessed  of  a knowledge 
as  to  intending  purchasers,  which  if,  as  inspector,  he  had 
communicated  to  the  liquidator,  would  have  been  of  very  great 
value  to  the  estate. 

As  to  the  point  arising  under  sec.  31  of  the  Winding-up  Act, 
R.S.C.  1886,  ch.  129.  Upon  the  appointment  of  a liquidator,  the 
estate  of  the  insolvent  company  became  vested  in  him,  and  the 
duty  devolved  on  him  of  receiving  offers  or  tenders  for  the  sale 
of  the  estate,  and  “ he  may  with  the  approval  of  the  court,  and 
upon  such  previous  notice  to  the  creditors,  shareholders  or 
members  as  the  court  orders,  sell  the  real,  personal,  and  heritable 
and  movable  property,  effects,  and  ehoses-in-action  of  the  com- 
pany by  public  auction  or  private  contract,  and  transfer  the 
whole  thereof  to  any  person  or  company,  or  sell  the  same  in 
parcels.” 

It  is,  I think,  reasonably  clear  that  it  is  upon  him,  as  one 
of  the  officers  of  the  court,  that  the  duty  is  cast  of  recommend- 
ing— perhaps  with  the  sanction  of  the  inspectors — to  the  court, 
that  the  offer  of  a particular  tenderer  for  the  assets  of  the 
estate  be  accepted  or  rejected.  The  liquidator  is  to  dispose  of 
the  estate  with  the  sanction  of  the  court,  but  the  court  cannot 
dispose  of  the  estate  without  the  sanction  of  the  liquidator. 

This,  I think,  is  apparent  from  the  interpretation  put  upon 
sec.  33,  which  provides  that  “ the  liquidator  may,  with  the 
approval  of  the  court,  compromise  all  calls  and  liabilities  to 
calls,  debts  and  liabilities  . . . and  all  claims  that  are 

present  or  future,  certain  or  contingent,”  etc. 

Under  sec.  160  of  the  English  Companies  Act  1862  (which  is 
not  essentially  different  from  sec.  33  of  our  Act),  the  Court  of 
Appeal  held,  in  In  re  East  of  England  Banking  Go.,  Pearson's 
Case,  L.R.  7 Ch.  309,  that  the  Court  had  no  jurisdiction  to  order 
the  liquidator  in  a winding-up  to  consent  to  a compromise  with 
a contributory,  James,  L.J.,  saying  at  pp.  311-2:  “I  am  of 
opinion  that  the  only  power  is  in  the  liquidator,  with  the 
sanction  of  the  court,  and  there  is  no  power  in  the  court  to 
order  a compromise,  whether  the  liquidator  recommends  it  or 
not.”  That  case  was  followed  in  Re  Sun  Lithographing  Co., 
24  O.R.  200,  where  it  was  held  that  there  was  no  power  under 
sec.  33  to  enforce  a compromise  upon  dissentient  minorities  of 
creditors. 
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I therefore  reach  the  conclusion  that  the  Referee  could  not 
dispose  of  the  assets  of  the  estate  without  the  assent  of  the 
liquidator. 

The  offer  made  by  Mr.  Long  to  the  Referee  of  $253,000 
was  not  sanctioned  by  Mr.  Davidson,  the  liquidator.  He 
thought  that  a better  offer  could  be  had,  having  regard  to 
the  prices  at  which  the  mills  were  purchased  by  the  insolvent 
company  (between  $600,000  and  $700,000),  and  he  considered 
the  sacrifice  would  be  too  great  if  Mr.  Long’s  offer  was  accepted. 
The  opinion  he  entertained  has  been  fully  justified  by  the 
celerity  with  which  Mr.  Long  was  able  to  dispose  of  the  mills 
and  other  assets,  and  the  prices  realized  therefor.  The  pro- 
bable profit  to  Mr.  Long  would,  if  the  sale  were  carried  out,  be 
about  $125,000. 

The  sale  must  be  set  aside,  and  Mr.  Long  must  account  to 
the  liquidator  for  the  profits  arising  from  any  portion  of  the 
assets  sold  by  him. 

The  costs  of  the  motion  must  be  paid  by  Mr.  Long. 


MacMahon,  J. 
1904 


In  re 
Canada 
Woollen 
Mills  Co. 


A.  H.  F.  L. 
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Railway — Negligence — Overhead  Bridge — Headway  Space — 57  Viet.  ch.  29,  sec. 

192 — Neglect  of  Rides — Contributory  Negligence. 

Upon  the  proper  construction  of  section  192  of  the  Dominion  Railway  Act  of 
1888,  a railway  company,  whether  the  owners  or  not  of  a bridge  under  which 
their  freight  cars  pass,  are  prohibited  from  using  higher  freight  cars  than  such 
as  admit  of  an  open  and  clear  headway  of  seven  feet  between  the  top  of  such 
cars  and  the  bottom  of  the  lower  beams  of  any  bridge  which  is  over  the 
railway  : McLauchlin  v.  The  Grand  Trunk  Railway  (1886),  12  O.R.  418  and 
Gibson  v.  Midland  Railway  Co.  (1883),  2 O.R.  658  distinguished. 

Contributory  negligence  may  be  a defence  to  an  action  founded  on  a breach  of 
statutory  duty. 

A brakeman  standing  on  the  top  of  a freight  car,  part  of  a moving  train,  was 
killed  by  coming  in  contact  with  an  overhead  bridge  : — 

Held,  that  as  the  evidence  shewed  he  was  on  top  of  the  car  contrary  to  the 
rules  of  the  company,  of  which  he  was  aware,  the  accident  was  caused  by  his 
own  negligence,  and  the  defendants  were  not  liable,  although  there  was  not 
a clear  headway  space  as  required  by  the  above  section. 


Appeal  by  the  defendants  from  a judgment  at  the  trial  in 
an  action  by  the  widow  of  a brakeman  who  had  been  killed 
in  the  service,  and  as  alleged,  by  the  negligence  of  the 
defendants. 

The  action  was  tried  at  Kingston  on  the  29th  and  30th  of 
September,  1903,  before  Teetzel,  J.,  and  a jury. 

J.  McIntyre,  K.C.,  and  D.  M.  McIntyre,  for  the  plaintiffs. 

W.  F.  Nickle,  for  the  defendants. 

The  questions  submitted  to  the  jury  and  their  answers 
thereto  are  set  out  in  the  judgment  of  the  Court  of  Appeal. 

The  appeal  was  argued  on  the  29th  of  April  and  2nd  of  May, 
1904,  before  Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A. 

I. F.  Hellmuth,  K.C.,  and  W. F.  Nickle,  for  the  appeal.  Although 
the  Railway  Act,  57  Viet.  ch.  29,  sec.  192  (D.)  may  require  that 
there  should  be  a clear  headway  of  at  least  seven  feet  between 
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the  top  of  the  car  and  the  bridge,  the  evidence  shews  that  the 
bridge  was  built  by  the  Grand  Trunk  Railway  Company  before 
the  defendants  were  incorporated.  The  onus  of  raising  the 
bridge,  if  necessary,  is  on  the  owners,  the  Grand  Trunk  Rail- 
way Company.  The  construction  or  reconstruction  is  imposed 
on  the  railway  or  municipality  or  other  owner  of  the  bridge : 
42  Viet.  ch.  9,  sec.  15  (6)  (D.),  44  Viet.  ch.  24,  sec.  3 (5)  (D.) ; 
McLauchlin  v.  The  Grand  Trunk  Railway  Go.  (1886),  12 
O.R.  418.  Where  the  financial  obligation  exists,  there  the 
liability  to  damages  is.  The  defendants  only  have  running 
rights  over  the  Grand  Trunk  Railway  right  of  way,  and  the 
latter  are  the  owners : Gibson  v.  Midland  Railway  Co.  (1883), 
2 O.  R.  658.  But  in  any  event,  even  if  the  statute  was  not 
complied  with,  there  is  no  evidence  that  the  defendants’ 
negligence  was  the  proximate  cause  of  the  death:  The  Montreal 
Rolling  Mills  Co.  v.  Corcoran  (1896),  26  S.C.R.  595;  The 
Canadian  Coloured  Cotton  Mills  Co.  v.  Kervin  (1899),  29 
S.C.R.  478;  Wakelin  v.  The  London  and  South  Western  R.W. 
Co.  (1887),  12  App.  Cas.  41 ; Young  v.  Owen  Sound  Dredge 
Co.  (1900),  27  A.  R.  649;  Farmer  v.  Grand  Trunk  Railway 
Co.  (1891),  21  O.R.  299.  There  was  evidence  that  the  deceased 
voluntarily  undertook  the  risk,  and  was  guilty  of  contributory 
negligence : Haight  v.  The  Wortman  and  Ward  Manufactur- 
ing Co.  (1894),  24  O.R.  618;  Thomas  v.  Quartermain  (1887), 
18  Q.  B.  D.  685  ; Caswell  v.  Worth  (1856),  5 E.  & B.  849 ; 
Britton  v.  Great  Western  Cotton  Co.  (1872),  L.R.  7 Ex.  130. 

D.  M.  McIntyre , contra.  The  cause  of  the  death  was  the 
bridge.  The  statute  applies  to  “ every  ” bridge.  There  is  no 
exception.  “ Maintain  ” includes  “ construct.”  The  height 

could  not  be  maintained  unless  so  constructed.  The  bridge 

should  have  been  raised:  sec.  192,  sub-sec.  2;  this  sub-section 
is  a clear  prohibition  against  using  freight  cars  which  do  not 
admit  the  statutory  headway  under  the  bridge,  and  differs  from 
the  prohibition  in  42  Viet.  ch.  9,  sec.  15,  sub-sec.  5,  which  is 
against  using  higher  freight  cars  than  those  running  on  the 
railway  at  the  time  of  the  passing  of  the  Act  or  of  the  recon- 
struction of  the  bridge.  To  “construct  and  operate”  a railway 
covers  a company  with  running  powers  only,  and  the  brake- 
men  must  be  protected,  whether  the  company  owned  the  bridge 
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or  not:  Atcheson  v.  Grand  Trunk  R.W.  Co.  (1901),  1 O.L.R. 
168,  at  p.  170.  The  question  of  negligence  was  properly  left 
to  the  jury,  and  they  have  found  in  favour  of  the  plaintiff, 
and  that  finding  should  not  be  disturbed.  Consistently  with 
the  doctrine  laid  down  in  The  Directors , etc.,  of  The  Dublin, 
Wicklow  & Wexford  R.  W.  Co.  v.  Slattery  (1878).  3 App.  Cas. 
1155,  the  utmost  this  Court  can  do  is  to  direct  a new  trial. 
Hellmuth,  in  reply. 


September  19.  The  judgment  of  the  Court  was  delivered 
by  Osler,  J.A. : — Appeal  by  the  defendants  from  the  judgment 
at  the  trial  before  Teetzel,  J.,  and  a jury. 

This  was  an  action  under  the  Fatal  Accidents  Act,  brought 
by  the  widow  and  daughter  of  one  Frederick  Deyo,  a brake- 
man  in  the  employment  of  the  defendants,  to  recover  damages 
for  his  death,  caused,  as  alleged,  by  their  negligence. 

The  neglect  or  breach  of  duty  pleaded  in  various  ways  in 
the  statement  of  claim  was  the  omission  to  comply  with  the 
requirements  of  sec.  192  of  the  Railway  Act,  1888  (D.),  and, 
contrary  to  the  provisions  of  that  section,  using  higher  freight 
cars  on  their  railway  than  such  as  admitted  of  an  open  and 
clear  headway  of  at  least  seven  feet  between  the  top  of  the  car 
and  the  lowest  beam  of  a bridge  under  which  the  railway 
passed ; by  reason  of  which  the  deceased,  who  was  employed 
on  a train  of  the  defendants,  came  into  collision  with  the  bridge 
and  was  killed. 

A further  cause  of  action  put  forward  at  the  trial  was  the 
neglect  to  comply  with  the  obligation  imposed  on  the  defen- 
dants by  sec.  258  of  the  Act,  viz.,  to  stop  their  train  for  the 
space  of  at  least  one  minute  before  crossing  the  track  of  the 
Grand  Trunk  Railway  Company,  which  is  crossed  by  the  track 
of  the  defendant  company  at  rail  level  under  the  bridge  in 
question. 

The  defendants  contended  that  the  bridge  over  their  line 
had  been  constructed  many  years  before  the  passing  of  the  Act 
and  before  the  defendants  ran  their  trains  under  it  at  all ; that 
the  Grand  Trunk  Railway  Company,  and  not  the  defendants 
were  the  owners  of  the  bridge ; that  in  these  circumstances 
they  were  at  liberty  to  use  freight  cars  of  any  height  they 
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pleased  which  could  go  under  it,  and  were  under  no  obligation  CA- 

to  raise  the  bridge,  and  had  no  authority  to  interfere  with  it.  v 1904 

They  also  contended  that  in  any  case  the  proximate  cause  of  the  Deyo 

accident  was  the  deceased’s  own  non-compliance  with  and  non-  Kingston 

observance  of  the  company’s  rules  of  service,  to  which  he  was  AND 

Pembroke 

bound  to  conform.  r.  w.  Co. 

Briefly  stated,  the  evidence  shewed  that  the  bridge  in  question  osie7~j  a 
had  been  built  at  least  twenty  two  years  before  the  trial.  It 


was  not  proved  to  have  been  built  by  the  defendants,  who  were 
incorporated  by  34  Viet.  ch.  49  (1871)  (D.)  It  was  said  to 
have  been  built  by  the  older  company,  the  Grand  Trunk  Rail- 
way Company,  but  of  this  there  was  no  direct  evidence  one 
way  or  the  other,  except  the  fact  that  it  was  there  before  the 
defendants  laid  down  their  own  track  under  it,  previous  to 
which  they  ran  over  the  track  of  the  Grand  Trunk  Railway. 
The  tracks  of  both  companies,  after  running  parallel  for  some 
distance,  crossed  each  other  at  an  acute  angle  at  rail  level  under 
the  bridge.  The  distance  between  the  rails  and  the  lowest 
beam  of  the  bridge  was  16  ft.  2 in.  The  height  of  the  defen- 
dants’ box  freight  car,  on  the  top  of  which  the  deceased  was 
standing,  was  11  ft.  9 in.,  and  his  own  height  was  5 ft.  11  in. 

On  the  morning  of  the  28th  November,  1902,  the  deceased, 
who  had  then  been  in  the  defendant’s  service  as  brakeman  for 
nearly  three  months,  was  doing  brakeman’s  duty  on  a mixed 
train  of  the  defendants,  which  left  their  station  at  Kingston  for 
Renfrew  about  eight  o’clock.  The  first  stop  was  at  the  round- 
house, about  half  a mile  from  the  station.  There  the  engine 
was  changed,  two  or  three  cars  taken  on,  and  the  train  finally 
made  up  in  the  order  of  engine,  two  flat  cars,  three  or  more 
box  freight  cars,  and  a passenger  coach. 

The  bridge  is  distant  from  the  roundhouse  2,250  feet,  and 
1,150  feet  further  on  are  the  defendants’  car- works,  where  the 
first  stop  after  leaving  the  roundhouse  is  usually  made,  and  was 
made  for  the  purpose  of  taking  on  some  telegraph  poles  on  the 
morning  in  question.  Near  the  bridge  is  the  semaphore,  by 
which  the  train,  when  standing  at  the  roundhouse,  is  signalled 
to  indicate  whether  the  line  is  clear  for  the  crossing  at  the 
bridge,  and  it  was  so  signalled  on  that  morning.  The  sema- 
phore and  bridge  can  be  seen  from  the  roundhouse  and  by  any 
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one  standing  on  the  car,  the  track  being  clear  and  level.  It 
does  not  appear  how  long  after  the  train  had  been  made  up  it 
remained  standing  at  the  roundhouse.  It  started  shortly  after 
the  semaphore  was  whistled  for  and  did  not  stop  again  until  it 
reached  the  car  works. 

While  standing  at  the  roundhouse,  the  conductor  saw  the 
deceased  standing  on  the  top  of  one  of  the  box  cars,  proved  by 
another  witness  to  have  been  the  one  next  to  the  flat  cars,  and 
again  in  the  same  position  after  the  train  was  in  motion,  but 
said  nothing  to  him.  On  neither  occasion  did  he  appear  to  be 
engaged  in  doing  anything.  When  the  train  drew  up  at  the 
car  works  he  was  found  lying  dead  on  the  car,  and  there  is  no 
doubt  that  he  was  killed  by  coming  into  collision  with  the 
bridge  as  the  train  passed  under  it.  A rule  of  the  company 
requires  the  engineer  and  conductor  to  have  their  train  under 
control  when  running  inside  the  yard  limits,  which  here  extend 
from  the  Kingston  station  past  the  roundhouse,  under  the 
bridge,  and  thence  to  the  outer  diamond,  a short  distance 
beyond  it. 

The  train  was  running  at  the  rate  of  six  miles  an  hour,  and 
was  therefore  sufficiently  controlled  by  the  engineer,  and  the 
semaphore  indicating,  as  the  fact  was,  that  the  line  was  clear, 
there  was  no  whistle  for  brakes  after  leaving  the  roundhouse 
before  arriving  at  the  bridge. 

The  conductor  said  that  he  had  more  than  once  told  Deyo 
to  look  out  for  the  bridge;  that  he  had  warned  him  of  it,  he  did 
not  know  how  many  times ; that  he  knew  it  was  there,  and 
knew  it  was  dangerous. 

It  was  suggested  that  the  deceased  might  have  been  on  the 
car  for  the  purpose  of  stringing  over  it  the  cord  to  connect  the 
passenger  coach  with  the  engine.  As  to  this,  Rule  21  of  the 
defendant’s  general  rules  and  regulations  was  referred  to,  by 
which  conductors  and  trainmen  are  required  to  see  that  the 
bell-cord  and  brakes  are  in  working  order  before  starting  the 
train. 

The  conductor  said  it  was  the  brakeman’s  duty  to  string 
the  cord.  He  was  not  sure  whether  it  had  been  done  or  not 
that  morning  before  he  gave  the  signal  to  start.  Sometimes  it 
was  not  done  until  after  the  train  started,  and  had  that  been 
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the  case  on  this  particular  morning  it  would  have  been  neces- 
sary for  deceased  to  be  on  the  box  car  to  do  it.  He  could  have 
done  it  after  the  train  started,  and  got  down  to  the  cab  of  the 
engine  before  reaching  the  bridge — “ that,”  said  the  witness, 
“ is  what  they  generally  do.”  There  was  no  evidence  whether 
the  cord  had  in  fact  been  connected  or  not  when  the  train 
arrived  at  the  car  works. 

It  was  also  said  that  the  deceased  might  have  been  on  the 
car  for  the  purpose  of  operating  the  brake  in  case  of  necessity, 
which  can  be  done  more  effectively  from  the  top  of  the  box  car 
than  from  the  lighter  flat  car  (which  is  also  furnished  with 
brakes),  at  all  events  when  the  train  is  a heavy  one. 

Rule  71  requires  that  brakemen  must  obey  the  signal  to 
apply  brakes  instantly,  without  waiting  to  ascertain  the 
cause  of  the  signal,  and  that  one  brakeman  must,  while  the 
train  is  in  motion,  remain  on  the  rear  car  of  every  train  and 
one  ahead,  on  freight  or  mixed  trains. 

The  defendants  relied  on  Rule  32  : “ Brakemen  and  others 
are  strictly  forbidden  to  ride  on  top  of  box  cars  under  over- 
head bridge  (the  bridge  in  question)  at  G.T.R.  branch  diamond 
at  Kingston,”  and  on  Rule  Q,  as  printed  in  heavy  black  letters 
on  the  card  of  special  rules  posted  in  the  train,  of  which  a copy 
was  also  in  possession  of  the  deceased,  “ In  all  cases  of  doubt  or 
uncertainty  the  safe  course  must  be  taken  and  no  risks  run. 
Employees  must  not  stand  on  top  of  cars  passing  under  G.T.R. 
bridge  (the  bridge  in  question)  at  branch  diamond.” 

The  learned  Judge  ruled  that  the  defendants  had  been 
guilty  of  a violation  of  the  duty  imposed  on  them  by  sec.  192. 
It  does  not  appear  that  he  referred  to  the  omission  to  stop  at 
the  crossing.  As  to  the  negligence  of  the  deceased,  he  told  the 
jury  in  substance  that  if,  notwithstanding  the  fact  that  he  was 
technically  violating  one  of  the  rules  of  the  company,  they 
found  it  was  reasonably  necessary  for  the  safe  management  of 
the  train,  in  view  of  other  rules  and  regulations,  for  him  to  be 
on  top  of  the  car,  that  could  not  deprive  him  of  his  right  to 
recover,  provided  they  also  found,  having  regard  to  existing 
conditions,  etc.,  of  smoke,  flying  cinders,  etc.,  from  the  engine, 
he  was  not  himself  careless  or  negligent  in  approaching  the 
bridge. 
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Questions  were  put  to  the  jury,  which,  with  their  answers, 
are  as  follows : 

1.  Q.  What  was  the  direct  cause  of  the  death  of  the  deceased, 
Frederick  Deyo  ? 

A.  By  coming  in  contact  with  the  overhead  bridge  or 
crossing  of  the  K.  & P.  Railway  in  the  city  of  Kingston. 

2.  Q.  Was  the  defendant  company  guilty  of  negligence  ? 

A.  Yes. 

2a.  Q.  If  so,  in  what  did  that  negligence  consist  ? 

A.  By  causing  their  trains  to  pass  under  the  overhead 
bridge,  not  being  the  statutory  height.  2nd.  By  not  causing 
their  train  on  the  morning  of  the  28th  November  last  to  come 
to  a standstill  before  crossing  over  the  diamond  and  under  the 
bridge,  as  the  law  requires. 

3.  Q.  Was  the  deceased  guilty  of  contributory  negligence  ? 

A.  We  think  not. 

4.  Q.  Did  the  deceased  freely  and  voluntarily,  with  a full 
knowledge  of  the  nature  and  extent  of  the  risk  he  ran, 
impliedly  agree  to  incur  the  risk  ? 

A.  There  is  no  evidence  submitted  to  the  Court  that  he  did. 

5.  Q.  Was  the  deceased  standing  on  top  of  the  car  in 
disobedience  to  the  company’s  orders  ? 

A.  We  think  not,  for  the  reason  that  the  rules  of  the  road 
require  the  train  to  be  kept  under  control  while  in  the  yard, 
and  the  duties  of  the  brakeman  required  him  at  the  time  to  be 
on  the  top  of  the  car  to  manage  the  brake. 

6.  Q.  If  you  allow  damages,  what  do  you  award  to  the 
plaintiff,  Hannah  Deyo  ? 

A.  $1,200.00. 

7.  Q.  And  what  to  the  infant,  Edna  Deyo  ? 

A.  $1,500.00. 

Upon  these  findings  the  learned  Judge  directed  judgment  to 
be  entered  for  the  plaintiffs. 

On  the  appeal  the  parties  again  urged  the  points  and 
arguments  upon  which  they  had  respectively  relied  at  the  trial. 
These  are  sufficiently  referred  to  in  the  judgment. 

Upon  the  proper  construction  of  sec.  192  of  the  Railway 
Act,  I am  of  opinion  that  the  defendants,  whether  owners  of 
the  bridge  or  not,  were  guilty  of  a violation  of  the  obligation 
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imposed  upon  them  by  sub-sec.  2 of  that  section,  for  which,  by 
force  of  sec.  289,  an  action  lies  at  the  instance  of  any  person 
injured  thereby,  subject  of  course  to  any  grounds  of  defence 
which  may  be  open  to  them. 

The  language  of  the  section  is  open  to  criticism,  but 
Parliament  has  sufficiently  expressed  its  intention  that  a rail- 
way company  shall  not  use  higher  freight  cars  than  such  as 
admit  of  an  open  and  clear  headway  of  seven  feet  between  the 
top  of  such  cars  and  the  bottom  of  the  lower  beams  of  that 
part  of  any  bridge  which  is  over  the  railway. 

The  question  is  not  of  the  ownership  of  the  bridge,  but  of 
the  user  of  the  cars. 

“Company”  means  any  company  or  person  operating  a rail- 
way under  a bridge,  and  is  not  confined  to  the  company  which 
has  built  or  is  the  owner  of  the  bridge. 

The  section  does  not  contemplate,  in  reference  either  to 
bridges  in  existence  when  a company  begins  to  operate  its  line 
or  afterwards  constructed,  a user  of  cars  which  do  not  admit  of 
the  prescribed  headway,  except  where  that  is  permitted  by  the 
Governor-in-Council  in  the  case  provided  for  by  sub-sec.  5. 

Taking  the  section  as  a whole,  the  following  appears  to  me 
to  be  its  proper  exposition. 

Sub-secs.  1 and  2 : Every  bridge  shall  be  so  maintained  as 
to  admit  of  an  open  and  clear  head  way.  of  at  least  seven  feet 
between  the  top  of  the  highest  freight  car  used  on  the  railway 
and  the  bottom  of  the  lower  beams  of  that  part  of  the  bridge 
which  is  over  the  railway. 

To  an  existing  bridge,  whether  owned  by  the  railway  com- 
pany or  any  one  else,  the  company  must  accommodate  the 
height  of  their  cars  so  as  to  ensure  that  headway. 

Before  they  use  higher  cars  than  such  as  will  admit  of  that 
headway,  they  must  raise  the  bridge.  If  they  are  the  owners 
of  the  bridge  they  can,  of  course,  do  so  without  any  one’s 
consent,  but  if  the  company  is  not  the  owner  and  cannot  pro- 
cure the  consent  of  the  owner,  they  must  be  content  to  leave 
things  as  they  are,  and  to  use  freight  cars  which  will  leave  the 
prescribed  headway,  though  they  may  be  not  so  high  as  they 
would  wish  to  use. 

Sub-sec.  3 deals  with  the  construction  of  a new  bridge  and 
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the  reconstruction  and  repair  of  old  ones.  For  the  first,  it 
must  be  constructed  so  as  to  leave  the  prescribed  headway  with 
reference  to  the  cars  then  used  on  the  railway ; and  for  the 
latter,  the  cars  then  in  use  have,  by  the  hypothesis — i.e.,  of  the 
application  of  sub-sec.  2 — been  such  only  as  admitted  of  such 
headway,  and  the  bridge  must  be  reconstructed  or  repaired  in 
reference  to  them,  and  so  that  it  shall  not  be  lower  than  it  was 
before.  And  lastly,  sub-sec.  4 deals  with  the  company’s  right 
to  use  higher  cars  than  those  in  use  at  the  time  of  construction, 
reconstruction,  or  repair  of  the  bridge.  If  they  desire  to 
change  the  existing  state  of  things,  they  must  get  the  consent 
of  the  municipality  or  bridge  owner  and  raise  the  bridge  so  as 
to  admit  of  the  prescribed  headway  over  the  top  of  the  highest 
freight  cars  to  be  used  on  the  railway. 

It  is  possible  that  in  using  the  word  “ maintained  ” in 
sub-sec.  1 of  sec.  192,  Parliament  assumed  that  railway 
companies  had  complied  with  the  obligation  of  sec.  15  (5)  of 
the  Consolidated  Railway  Act  of  1879,  as  amended  by  44 
Viet.,  (1881),  ch.  24,  sec.  3 (D.),  and  had  altered  and  recon- 
structed existing  bridges  which  had  not  admitted  of  the  seven 
feet  clear  headway  over  the  style  of  car  in  use  before  that 
legislation. 

Mr.  Hellmuth  referred  to  the  cases  of  McLauchlin  v.  The 
Grand  Trunk  Railway  Co.,  12  O.  R.  418,  and  to  Gibson  v. 
Midland  Railway  Co.,  2 O.R.  658,  as  deciding  that  the  defen- 
dants, not  being  the  owners  of  the  bridge,  were  not  under  any 
obligation  to  raise  it,  and  were  therefore  not  liable  for  damages 
resulting  from  the  user  of  the  higher  car.  In  both  of  these 
cases,  however,  the  question  was  upon  whom  the  absolute 
obligation  to  raise  or  reconstruct  the  bridge  was  cast — in  the 
one  by  the  Dominion  Act  of  1881,  and  in  the  other  by  the 
Ontario  Act  of  the  same  year,  44  Viet.  ch.  22.  It  was  held  to 
rest,  though  the  plaintiffs  failed  on  other  grounds,  upon  that 
company  which  was  the  owner  of  the  bridge.  In  neither  case 
was  there  any  question  upon  the  clause  which  corresponds  with 
sub-sec.  2 of  sec.  192  of  the  Act  of  1888,  a section  which  is 
framed  so  differently  from  the  former  provisions  on  the  subject 
that  these  do  not  throw  much  light  upon  its  construction. 
Atcheson  v.  Grand  Trunk  Railway  Co.,  1 O.L.R.  168 
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(C.A.),  which  in  principle,  I think,  supports  the  view  I take  of 
the  meaning  of  sec.  192,  may  be  referred  to. 

The  other  ground  of  negligence  relied  on,  viz.,  the  omission 
to  stop  before  crossing  the  track  of  the  Grand  Trunk  Railway, 
as  required  by  sec.  258,  even  if  the  fact  was  sufficiently  proved, 
affords,  in  my  opinion,  no  cause  of  action.  The  object  of  the 
section  is  to  prevent  collisions  at  crossings,  and,  non  constat,  if 
the  defendants’  train  had  been  stopped,  that  the  deceased 
would  have  left  the  car,  or  would  not  have  met  with  the 
accident. 

There  remains  the  question  whether  the  violation  of  the 
statutory  duty  of  the  defendants  under  the  other  section  was 
the  proximate  cause  of  the  death  of  the  deceased;  or  whether 
this  must  not  be  said  to  have  been  wholly  owing  to  his  own 
unfortunate  neglect  of  the  rules  of  the  company.  I feel  com- 
pelled to  say,  that  on  this  ground  the  defence  has  been  made 
out,  and  that  the  action  must  fail.  Even  to  an  action  founded 
on  the  breach  of  a statutory  duty,  contributory  negligence  may 
be  a defence,  as  we  constantly  see  in  actions  arising  under  the 
Workman’s  Compensation  Act  or  the  Factory  Act:  Groves  v. 
Wimborne  [1898],  2 Q.B.  402,  at  p.  419.  A fortiori,  it  must  be  an 
answer  to  such  an  action  that  the  injury  was  caused  by  the 
deceased’s  own  act  or  omission;  that  it  was  caused  by  or  could 
not  have  happened  but  for  the  servant’s  direct  disobedience  of 
some  order  or  rule  of  his  employers,  intended  though  that  may 
have  been  to  prevent  accidents  arising  from  the  continued 
failure  of  the  latter  to  perform  their  statutory  duty : Holden  v. 
Grand  Trunk  R.W.  Co.  (1903),  5 O.L.R.  301;  Anderson  v. 
Mikado  Mining  Co.  (1902),  3 O.L.R.  581 ; Fawcett  v.  The 
Canadian  Pacific  Railway  Co.  (1902),  32  S.C.R.  721. 

The  prohibition  contained  in  the  defendants’  Rule  Q against 
employees  standing  on  the  top  of  box  cars  passing  under  the 
bridge  in  question  is  distinct  and  unequivocal.  Rule  32  is 
slightly  wider  in  its  terms,  forbidding  brakemen  and  others  to 
ride  on  the  top  of  such  cars,  and  the  deceased  either  should  not 
have  been  there  at  all,  or  should  not  have  been  standing  there. 
That  he  knew  of  Rule  Q cannot  be  controverted.  These  rules 
were  made  to  be  observed  by  employees  at  the  particular  place 
specified  in  them,  a place  known  to  the  deceased,  the  danger 
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incident  to  which  he  had  also  been  warned  of.  There  is  no 
ground  for  saying  that  these  rules  are  inconsistent  with  other 
rules,  as,  if  he  was  forbidden  to  be  or  to  stand  on  the  box  cars 
at  the  place  in  question,  no  others  required  him  to  be  there  in 
order  to  apply  the  brakes.  Nor  is  there  evidence  that  any 
emergency  had  arisen  or  was  likely  to  arise  which  might  be 
thought  to  excuse  a breach  of  these  rules,  as  the  train  was 
properly  proceeding  at  a rate  of  speed  which  enabled  it  to  be 
sufficiently  controlled  by  the  engine  brakes  or  by  the  brakes  on 
the  flat  cars,  which  the  deceased  could  have  used. 

It  was  suggested  that  he  was  properly  on  the  top  of  the  car 
for  the  purpose  of  connecting  the  bell-ccrd  with  the  engine,  but 
the  evidence  does  not  bear  this  out ; nor  indeed  does  it  appear 
that  the  cord  had  not  in  fact  been  connected  before  the  train 
started,  as  the  duty  of  the  deceased  required  that  it  should  be. 
There  was,  in  short,  no  evidence  of  anything  which  could  have 
justified  the  deceased  in  being  on  the  box  car  at  the  time  and 
place  in  question,  in  contravention  of  the  rules  of  the  company. 
He  met  with  his  death  in  consequence  of  being  there,  and  I 
think  it  follows  that  the  appeal  must  be  allowed  and  the  action 
dismissed. 


G.  A.  B. 
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Will — Construction — Gift  to  a Class — Death  of  Member  of  the  Class  before  the 
Testator — Right  of  Children  of  Deceased  Member  of  Class. 

The  testator,  who  at  the  time  of  making  his  will  in  1891  had  four  children 
living  at  Barnstable,  England,  devised  two  houses  to  his  “children  at  Barn- 
stable, England,  to  be  divided  among  them  in  equal  shares.”  One  of  the 
four  children  died  after  the  making  of  the  will  and  before  the  testator 
leaving  children  : — 

Held,  applying  the  principle  of  Re  Williams  { 1903),  5 O.  L.  R.  345,  that  section 
36  of  the  Wills  Act  did  not  apply  and  that  the  children  of  the  deceased 
child  took  no  share. 

A motion  for  the  construction  of  the  will  of  Thomas  Clark 
was  argued  before  Britton,  J.,  in  Chambers,  on  the  15th 
of  November,  1904. 

W.  Bell,  for  the  executors  and  the  children  of  the  testator. 

F.  IF.  Rarcourt,  for  the  grandchildren  of  the  testator. 

November  19.  Britton,  J. : — The  deceased  once  resided  in 
England.  By  his  first  wife  he  had  four  children.  His  first 
wife  died  and  then  the  deceased  came  to  Canada  and  settled 
in  Hamilton.  His  four  children  remained  in  Barnstable,  Eng- 
land. The  deceased  married  again,  and  by  his  second  wife  had 
one  child.  The  deceased  made  his  will  on  the  15th  of  May, 
1891,  and  died  on  the  8th  of  April,  1900.  By  his  will,  after 
providing  for  his  widow  and  her  child,  he  devised  two  dwelling 
houses  on  James  Street,  Hamilton,  to  his  “ children  at  Barn- 
stable, England,  to  be  divided  among  them  in  equal  shares.” 

The  four  children  living  at  the  time  the  will  was  made  were 
Samuel,  John,  William  and  Sarah.  William  died  after  the 
making  of  the  will,  and  before  the  death  of  the  testator,  leaving 
ten  children.  The  question  is  do  these  grandchildren  take  the 
share  which  their  parent,  William,  would  have  been  entitled  to 
had  he  been  alive  at  the  time  of  the  death  of  testator? 

It  was  conceded  on  the  argument  that  these  grandchildren 
would  not  take  under  the  word  “ children  ” in  the  will,  but  it 
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It  was  held  in  Re  Williams  (1903),  5 O.L.R.  345,  that 
there  being  no  gift  to  the  parent,  sec.  36  did  not  apply,  and 
that  the  devise  to  “ all  my  children  ” did  not  include  a child 
deceased  at  the  time  of  the  execution  of  the  will.  It  was  also 
held  that  grandchildren  could  not  take  directly  under  the  will. 

The  present  case  differs  from  Re  Williams  only  in  this  that 
here  the  son  William  was  alive  at  the  time  of  the  execution  of 
the  will  but  was  survived  by  his  father,  the  testator.  The 
reasoning  in  Re  Williams  shews  that  the  decision  would  not 
have  been  different  if  the  daughter  there  mentioned  had  been 
alive  at  the  time  of  the  execution  of  the  will ; but  had  died 
before  the  death  of  her  father.  The  cases  cited  quite  bear  out 
this  view  of  the  law. 

The  gift  in  this  case  is  to  a class  and  the  rule  is  “ that 
those  members  of  the  class  who  are  at  the  death  of  the  testator 
capable  of  taking,  take  the  whole,  the  gift  being  construed  as 
showing  an  intention  on  the  part  of  the  testator  that  the  class 
shall  take  so  far  as  the  law  allows:’’  In  re  Coleman  and 
Jarrow  (1876),  4 Ch.  D.  165. 

The  rule  is  clearly  laid  down  that  sec.  33  of  the  Wills  Act, 
1837,  does  not  apply  to  gifts  to  children  or  grandchildren,  and 
this  rule  is  not  affected  by  the  fact  that  in  the  events  which 
happened  the  class  consisted  of  but  one  individual : In  re 
Harvey , Harvey  v.  Gillow,  [1903]  1 Ch.  56 7. 

In  following  these  cases  the  division  must  be  among  the 
children  of  the  deceased  who  were  living  at  the  time  of  his 
death,  and  who  then  or  who  had  resided  at  Barnstable  so  as  to 
come  within  the  class.  Sarah  disappeared  from  Barnstable 
some  years  ago  and  although  advertized  for  and  although  much 

* Where  any  person,  being  a child  or  other  issue  of  the  testator,  to  whom 
any  real  or  personal  estate  is  devised  or  bequeathed  for  any  estate  or  interest 
not  determinable  at  or  before  the  death  of  such  person  dies  in  the  lifetime  of 
the  testator,  leaving  issue,  and  any  of  the  issue  of  such  person  are  living  at 
the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a contrary  intention  appears  by  the 
will.  R.S.O.  1897,  ch.  128,  sec.  36. 
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enquiry  has  been  made,  she  could  not  be  found.  There  is  no 
evidence  of  her  death,  and  for  the  purposes  of  the  present  appli- 
cation she  must  be  considered  as  alive  and  entitled  to  share 
with  her  brothers  Samuel  and  J ohn. 

Costs  of  all  parties  out  of  the  estate. 

R.  s.  c. 


Britton,  J. 
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Will — Construction — Void  Devise  of  Life  Estate — Acceleration  of  Remainder. 

A testatrix  bequeathed  to  her  adopted  daughter  ‘ ‘ the  whole  of  my  real  and 
personal  estate  for  her  sole  and  only  use  absolutely  and  in  the  event  of  her 
decease,  without  heirs,”  she  directed  that  “whatever  may  remain  of  my 
real  and  personal  estate  shall  go  to  my  nephew  for  his  sole  use  and  disposal.” 
The  adopted  daughter  was  one  of  the  witnesses  to  the  will : — 

Held , following  Aplin  v.  Stone,  [1904]  1 Ch.  543,  that  the  will  was  to  be 
construed  before  the  effect  of  the  devisee  being  a witness  was  to  be  considered; 
that  on  the  true  construction  of  the  will  the  decease,  without  heirs,  of  the 
adopted  daughter  after  the  death  of  the  testatrix  was  the  event  contemplated; 
that  “without  heirs”  meant  without  children  lawfully  begotten;  and  that 
there  was  no  direct  gift  to  heirs  or  children. 

Held,  further,  that  the  gift  to  the  adopted  daughter  being  void  the  gift  to  the 
nephew  took  effect  at  once. 


An  application  for  the  construction  of  the  will  of  Angelina 
E.  Maybee  was  argued  before  Britton,  J.,  in  Chambers,  on  the 
15th  of  November,  1904. 

J.  W.  Gordon,  for  the  executors. 

A.  R.  Clute,  for  the  claimant  Fogarty. 

November  21.  Britton,  J. : — The  will  is  dated  the  16th  of 
November,  1899,  and  the  testatrix  died  on  the  7th  of  February 
last,  leaving  a farm  of  one  hundred  acres  in  the  township  of 
Murray,  but  no  personal  estate  so  far  as  appears. 

The  clause  in  the  will  occasioning  the  difficulty  is  the 
following : “ I hereby  bequeath  to  my  adopted  daughter 

Elizabeth  Leavis  the  whole  of  my  real  and  personal  estate  for 
her  sole  and  only  use  absolutely,  and  in  the  event  of  her  decease 
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without  heirs  I further  direct  that  whatever  may  remain  of  my 
real  and  personal  estate  shall  go  to  my  nephew  John  Heber 
Fogarty  for  his  sole  use  and  disposal.” 

Elizabeth  Leavis  unfortunately  was  one  of  the  witnesses 
to  the  will,  and  so  the  gift  to  her  is  void  under  sec.  17*  of  the 
Wills  Act  of  Ontario. 

Under  the  authority  of  Aplin  v.  Stone,  [1904]  1 Ch.  543, 
the  will  must  be  construed  before  sec.  17  is  applied.  The 
decease  of  Elizabeth  Leavis  does  not,  in  this  case,  mean  her 
death  before  the  death  of  the  testatrix.  The  will  contemplates 
the  entry  by  Elizabeth  Leavis  into  possession  of  the  property 
and  such  user  of  it  as  she  pleases  during  her  life. 

“ Without  heirs  ” in  this  case  means  “ without  children 
lawfully  begotten,”  or  “ without  heirs  of  the  body.”  There  is 
no  gift  to  children  or  “ heirs  ” if  there  should  be  such  born  to 
Elizabeth  Leavis,  but  in  that  case,  had  the  gift  to  her  been 
good,  then  the  remainder  to  Fogarty  would  be  defeated,  because 
it  was  the  expectation  and  wish  of  the  testatrix  that  these 
children  should  inherit:  see  In  re  McDonald  (1903),  6 O.L.R. 
478. 

It  was  clearly  the  intention  of  the  testatrix,  if  there  were  no 
such  children,  that  Fogarty  should  have  the  property,  or  so 
much  of  it  as  would  remain  after  the  death  of  Elizabeth  Leavis. 
The  question  now  is  whether  the  taking  away  of  the  estate  of 
the  adopted  daughter  by  the  operation  of  the  Wills  Act  causes 
an  intestacy  or  “ accelerates  the  remainder.” 

I am  of  opinion  that  the  latter  results.  The  condition  under 
which  Fogarty  would  be  deprived  of  any  of  the  property  remain- 
ing at  the  death  of  Elizabeth  Leavis  could  not  exist.  The  chil- 


* If  any  person  attests  the  execution  of  any  will,  to  whom,  or  to  whose 
wife  or  husband,  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
appointment  of  or  affecting  any  real  or  personal  estate  (other  than  and  except 
charges  and  directions  for  the  payment  of  any  debt  or  debts)  is  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution  of  such  will,  or  the  wife 
or  husband  of  such  person,  or  any  person  claiming  under  such  person  or  such 
wife  or  husband,  be  utterly  null  and  void,  and  such  person  so  attesting  shali 
be  admitted  as  a witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invalidity  thereof,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will.  R.S.O.  1897,  ch.  128, 
sec.  17. 
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dren,  if  any,  not  taking  under  the  will  could  not  possibly  take  at 
all,  as  their  mother  is  not  the  owner ; she  takes  nothing.  To 
use  the  language,  so  far  as  applicable,  and  to  apply  the  reason- 
ing, of  Malins,  V.-C.,  in  Jull  v.  Jacobs  (1876),  3 Ch.  D.  703: 
Fogarty  was  postponed  to  Elizabeth  Leavis,  because  she  was  to 
have  the  property,  and  postponed  to  her  children  if  she  should 
die  leaving  children,  who  would  inherit  it.  But  the  mother 
cannot  have  the  property,  her  children  cannot  inherit  this 
property,  nor  can  they  take  under  this  will.  If  the  testatrix  had 
known  that  from  any  cause  neither  Elizabeth  Leavis  nor  her  child- 
ren could  take,  it  is  quite  evident  she  would  not  have  postponed 
the  gift  to  Fogarty.  It  is  of  course  by  mere  accident  or  ignorance 
of  law  that  Elizabeth  Leavis  cannot  take,  but  she  must  be 
regarded  the  same  as  if  dead  and  with  no  children,  that  is,  none 
who  can  inherit  this  property,  and  with  all  the  property 
remaining  on  hand. 

I think  Fogarty  is  entitled  to  the  property,  subject  to  the 
payment  of  debts  and  costs  and  expenses,  and  to  the  erection  of, 
and  inscription  on,  the  monument,  as  provided  in  the  will. 


Britton,  J. 

1904 

In  re 
Maybee. 


R.  S.  C. 
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[IN  THE  COURT  OF  APPEAL.] 

Toronto  General  Trusts  Corporation  v.  Central 
Ontario  Railway  Company. 


Interest  — Arrears  — Bond — Mortgage  — Foreclosure  — Bailway — Limitation  of 

A ctions. 

Bonds  under  seal  issued  by  a railway  company  contained  a covenant  to  pay 
half  yearly  instalments  of  interest  evidenced  by  attached  coupons,  and 
payment  of  principal  and  interest  was  secured  by  a mortgage  of  the  under- 
taking, which  also  contained  a covenant  to  pay: — 

Held , in  foreclosure  proceedings  upon  this  mortgage,  that  the  interest  being  a 
specialty  debt  and  the  mortgaged  undertaking  consisting  in  part  of  realty 
and  in  part  of  personalty  not  subject  to  division,  the  holders  of  coupons, 
whether  attached  to  the  bonds  or  detached  therefrom,  were  entitled  to  rank 
for  all  instalments  which  had  fallen  due  within  twenty  years  and  not  merely 
for  those  which  had  fallen  due  within  six  years. 

Judgment  of  Boyd,  C.,  6 O.L.R.  534,  affirmed. 

Held , also,  that  even  if  the  case  were  dealt  with  upon  the  footing  of  the  mort- 
gage being  one  of  realty  only  there  was  the  right  to  rank,  for  there  were  no 
subsequent  encumbrancers,  and  there  had  been  shortly  before  the  claims 
were  filed  a valid  acknowledgment  by  the  company  of  liability  for  all  the 
interest  in  question. 


An  appeal  by  the  defendants  Blackstock  and  Waddell  from 
the  judgment  of  Boyd,  C.,  reported  6 O.L.R.  534,  was  argued 
before  Moss,  C.  J.  O.,  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A.,  on  the  16th  of  May,  1904. 

T.  P.  Galt,  for  the  appellants.  The  enforcement  by  the 
bondholders  of  their  claims  under  their  bonds  is  a proceeding  or 
action  and  the  statute  applies,  and  not  more  than  six  years’ 
arrears  of  interest  can  be  claimed  : McMicking  v.  Gibbons  (1897), 
24  A.R.  586  ; Colquhoun  v.  Murray  (1899),  26  A.R.  204.  The 
learned  Chancellor  has  held  that  the  mortgage  is  of  a peculiar 
character  and  not  within  the  Act  because  franchises  are 
included,  but  this  really  makes  no  difference.  Probably  the 
word  “ land  ” in  the  Limitation  Act  should  be  held  to  include 
franchises,  but  even  assuming  that  it  does  not  it  is  quite  clear 
that  there  is  at  all  events  some  land  which  is  being  dealt  with, 
and  the  fact  that  personal  property  is  also  covered  by  the 
mortgage  does  not  alter  the  principle  which  should  be  applied. 
The  acknowledgment  which  is  relied  on  is  of  no  avail.  It  was 
obtained  by  the  respondent  Ritchie  for  his  own  benefit  and 
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cannot  affect  the  rights  of  the  adverse  bondholders : Astbury  v. 
Astbury,  [1898]  2 Ch.  Ill  ; Bolding  v.  Lane  (1863),  1 DeG. 
J.  & S.  122  ; Lowndes  v.  Garnett  Gold  Mining  Go.  (1864),  33 
L.J.  Ch  418.  The  acknowledgment  was  given  after  the  judg- 
ment in  this  action  and  the  appointment  of  a receiver,  and  it 
was  too  late  then  to  waive  the  objection  of  the  statute  to  the 
prejudice  of  the  appellants. 

Aylesworth,  K.C.,  and  J.  H.  Moss,  for  the  respondents.  The 
acknowledgment,  the  bona  Jides  of  which  cannot  be  impeached, 
is  a complete  answer  to  this  appeal.  The  claim  now  set  up  is 
also  invalid  because  it  is  in  effect  a contradiction  of  the  judg- 
ment which  provides  that  the  claims  are  to  rank  pari  passu 
while  if  the  contention  of  the  appellants  were  given  effect  to 
the  claim  of  the  respondents  as  far  as  interest  is  concerned 
would  be  postponed.  The  case  must  be  treated  as  if  the 
plaintiffs  had  proceeded  in  the  action  and  had  sold  the  under- 
taking and  had  paid  the  money  into  Court  and  then  the 
principle  of  In  re  Lloyd,  [1903]  1 Ch.  385,  would  apply.  Apart 
from  the  acknowledgment  and  apart  from  the  other  difficulties 
in  the  way  of  the  appellants  the  judgment  is  right.  The  bonds 
and  coupons  are  charged  upon  the  whole  property  of  the  rail- 
way including  the  realty,  personalty  and  incorporeal  franchises 
and  rights  and  the  sections  of  the  Limitation  Act  do  not 
apply.  The  railway,  if  saleable  at  all  under  the  mortgage,  can 
be  sold  only  as  a whole  and  as  a going  concern  and  the  sections 
in  question  are  limited  to  interest  charged  upon  or  payable  out 
of  land  in  the  ordinary  meaning  of  that  word. 

Galt,  in  reply. 


C.  A. 
1904 

Toronto 

General 

Trusts 

Corporation 

v. 

Central 
Ontario 
R.W.  Co. 


November  14.  Maclennan,  J.A. : — This  is  an  appeal  from 
a judgment  of  the  Chancellor  holding  that  the  interest  overdue 
for  more  than  six  years  before  action  upon  bonds  of  the 
company  for  the  payment  of  which  the  company’s  railway  and 
undertaking  has  been  ordered  to  be  sold  is  recoverable  and  not 
barred  by  secs.  17  or  24  of  the  Real  Property  Limitation  Act 
of  the  Province. 

The  railway  was  originally  subject  to  Provincial  jurisdiction, 
but  is  now  subject  to  the  jurisdiction  of  Parliament,  and  to  the 
provisions  of  the  Railway  Act  of  Canada.  But  for  that 
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circumstance  the  railway  and  undertaking  could  not  have  been 
sold  in  a mortgage  action  in  a Provincial  Court.  What  is  being 
sold  is  not  merely  land,  but  the  railway  and  undertaking  as  a 
whole,  a going  concern.  That  is  what  was  mortgaged,  for  the 
security  of  the  bonds  and  interest  thereon,  under  the  authority 
of  the  company’s  Act  of  incorporation,  36  Viet.  ch.  73,  sec.  15 
(O),  which  declares  that  the  mortgage  bonds  shall  be  taken  and 
considered  to  be  first  and  preferential  claims  and  charges  upon 
the  undertaking  and  the  real  property  of  the  company,  its 
rolling  stock  and  equipment  then  existing  or  at  any  time  there- 
after acquired. 

Now  this  mortgage  and  the  respective  bonds  are  specialties, 
under  the  seal  of  the  company,  and  contain  covenants  for  the 
payment  of  interest  as  well  as  for  the  payment  of  the  principal 
sums,  so  that  it  cannot  be  denied  that  the  interest  is  still  due 
and  recoverable  by  action  upon  the  covenant. 

That  being  so  the  sole  question  is  whether  what  is  about  to 
be  sold  in  this  action  is  land  within  sec.  17  of  the  Limitation 
Act,  and  I agree  with  the  learned  Chancellor,  and  with  his 
reasons,  in  holding  that  it  is  not.  The  Act  is  entitled  “ The 
Real  Property  Limitation  Act,”  and  sub-sec.  1 of  sec.  2 defines 
the  sense  in  which  the  word  “ land  ” is  to  be  construed,  a sense 
which,  I think,  plainly  excludes  what  is  to  be  sold  in  this  case. 

I think  the  appeal  should  be  dismissed. 


G arrow,  J.A.  : — The  bonds  in  question  were  issued  by  the 
railway  company  pursuant  to  statutory  powers  in  that  behalf, 
and  were  secured  by  a first  mortgage  dated  the  1st  of  April. 
1882,  upon  the  railway,  its  lands,  rolling  stock,  tolls,  revenues, 
and  their  present  and  future  property  and  effects,  franchises 
and  appurtenances  of  every  description ; the  principal  payable 
on  the  1st  of  April,  1902,  and  interest  in  the  meantime  at  six 
per  cent,  half-yearly  on  the  first  days  of  October  and  April  in 
each  year  on  the  surrender  of  coupons  annexed  as  they  severally 
became  due  for  such  interest. 

The  mortgage  was  in  form  a conveyance  in  trust  by  the 
railway  company  to  the  Toronto  General  Trusts  Company  (as 
it  was  then  called),  and  the  trustees  were  authorized  and 
required  in  case  of  default  for  three  months  in  payment  of  any 
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interest,  upon  the  request  of  seventy-five  per  cent,  of  the 
holders  of  such  bonds,  to  take  possession  and  operate  the  railway 
while  such  default  continued.  And  upon  default  inpayment  of 
the  principal  of  such  bonds  upon  a like  request  by  seventy-five 
per  cent,  of  the  bondholders  the  trustees  were  directed  to  take 
proceedings  to  enforce  payment  of  all  bonds  issued  under  the 
provisions  of  the  said  mortgage  and  the  interest  unpaid  thereon 
as  speedily  as  possible.  And  the  said  mortgage  contained  a 
covenant  by  the  railway  company  to  pay  the  principal  and 
interest  of  the  said  bonds  when  and  as  the  same  became  due 
according  to  the  tenor  and  effect  thereof.  The  bonds  were  on 
their  face  made  payable  to  “ The  Toronto  General  Trusts 
Company  or  the  bearer  hereof,”  and  the  coupons  for  interest 
were  on  their  face  payable  simply  to  bearer. 

Dfefault  having  taken  place  in  the  payment  of  the  principal 
and  also  of  interest,  the  trustees  commenced  foreclosure  pro- 
ceedings under  which,  by  a judgment  of  the  High  Court  dated 
the  23rd  of  March,  1903,  it  was  referred  to  the  Master  to, 
among  other  matters,  enquire  and  report  who  are  the  holders  of 
the  bonds  of  the  said  railway  and  of  any  interest  coupons 
issued  with  the  said  bonds,  and  what  is  due  to  each  in  respect 
thereof. 

And  upon  this  reference  the  Master  found  and  certified,  in 
what  may  be  termed  an  interim  report,  that  the  defendant 
Ritchie  had  appeared  before  him  and  claimed  to  be  the  holder 
of  a large  number  of  bonds  with  coupons  attached,  and  also 
a large  number  of  detached  coupons,  all  of  which  detached 
coupons  had  matured  more  than  six  years  prior  to  the  institu- 
tion of  the  action,  and  that  objection  having  been  taken  by 
counsel  for  the  present  appellants  to  the  right  of  the  said 
Ritchie  to  prove  upon  the  said  detached  coupons,  and  also  upon 
all  attached  coupons  which  matured  more  than  six  years  prior 
to  the  date  of  the  action,  and  further  to  the  right  to  charge  the 
lands  and  undertaking  of  the  defendant  railway  with  more  than 
six  years’  arrears  of  interest,  he  had  proceeded  to  consider  the 
said  matter  and  found  that  none  of  the  coupons,  whether 
attached  or  detached,  were  barred  by  the  Statute  of  Limitation, 
and  that  they  are  all  entitled  to  the  same  rank  as  the  principal 
payable  by  the  bonds. 
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In  my  opinion  the  judgment  now  appealed  from  should  be 
affirmed.  I agree  generally  with  the  views  expressed  by  the 
learned  Chancellor  which  are  quite  sufficient  for  the  disposal  of 
the  case ; and  will  only  add  that  it  appears  to  me  that  two 
other  and  cogent  reasons  might,  if  necessary,  be  given  in  support 
of  the  learned  Chancellor’s  judgment. 

The  first : That  in  foreclosure  actions  it  is  a matter  of  course 
even  in  cases  where  the  provisions  of  the  Real  Property  Limita- 
tion Act  apply  to  allow  upon  the  covenant,  where  there  is  one, 
more  than  six  years’  interest,  if  there  are  no  subsequent 
encumbrancers:  MacDonald  v.  McDonald  (1886),  11  O.R.  187. 
And  the  different  bondholders  in  the  present  case  all  claiming 
under  the  same  mortgage  security  do  not,  in  my  opinion,  stand 
in  the  relation  of  prior  and  subsequent  encumbrancers  towards 
each  other. 

And  second : The  written  acknowledgment  of  indebtedness 
in  respect  of  the  interest  in  question,  dated  the  4th  of  July, 
1903,  appears  to  be  amply  sufficient  to  meet  the  objection  of  the 
statute  even  if  it  is  applicable. 

This  acknowledgment  was  apparently  duly  authorized  at  a 
meeting  of  the  directors.  Its  terms  are  wide  enough  to  embrace 
all  the  outstanding  coupons  and  not  merely  those  held  by  Mr. 
Ritchie,  and  is  therefore  not  properly  open,  I think,  to  the 
reproach  contended  for  in  argument  that  it  is  in  effect  an 
acknowledgment  given  by  Mr.  Ritchie  to  himself.  Mr.  Ritchie, 
it  is  true,  was  at  the  directors’  meeting,  but  he  is  the  president 
of  the  company  and  it  was  his  duty  to  be  there.  But  he  was 
only  one  of  eight  directors  present.  Nor,  so  far  as  appears,  is 
he  the  only  holder  of  overdue  and  unpaid  coupons  who  would 
gain  by  the  acknowledgment. 

The  only  answer  made  or  attempted  to  be  made  to  the 
sufficiency  of  this  acknowledgment  upon  the  argument  before 
us  was  that  it  was  obtained  by  Mr.  Ritchie  for  his  own  benefit 
and  purposes,  and  reliance  was  placed  upon  the  cases  of  Astbury 
v.  Astbury , [1898]  2 Ch.  Ill,  at  p.  116;  Bolding  v.  Lane , 
1 DeG.  J.  & S.  122 ; and  Lowndes  v.  Garnett  Gold  Mining  Co ., 
33  L.J.  Ch.  418. 

But  an  examination  of  these  cases  clearly  shews  that  they 
have  really  no  application.  In  Astbury  v.  Astbury  it  was  held 
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that  one  of  two  trustees  could  not  bind  the  lands  by  an 
acknowledgment  given  against  the  wish  of  the  co-trustee,  nor 
indeed  without  his  active  concurrence.  In  Bolding  v.  Lane  it 
was  held  that  a mortgagor  could  not  by  an  acknowledgment 
affect  a subsequent  encumbrancer,  and  in  Lowndes  v.  Garnett  it 
was  held  that  the  acknowledgment  relied  on  did  not  amount  to 
an  admission  that  the  debt  in  question  was  due. 

For  these  as  well  as  the  reasons  given  by  the  learned 
Chancellor,  I think  the  appeal  fails  and  should  be  dismissed 
with  costs. 

Moss,  C.J.O.,  Osler,  and  Maclaren,  JJ.A.,  concurred. 
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[IN  THE  COURT  OF  APPEAL.] 
McFadden  y.  Brandon. 


Limitation  of  Actions — Mortgage — Interest — Default. 

Under  a mortgage  containing  the  statutory  provision  that  in  default  of  the 
payment  of  the  interest  the  principal  shall  become  payable,  default  in  pay- 
ment of  interest  has  the  effect  of  making  the  principal  payable  as  if  the 
time  for  payment  had  fully  come  and  a right  of  action  therefor  then  arises 
and  the  Statute  of  Limitations  then  begins  to  run. 

Judgment  of  Street,  J.,  6 O.L.R.  247,  affirmed. 


An  appeal  from  the  judgment  of  Street,  J.,  reported  6 O.L.R. 
247,  dismissing  the  action  on  the  ground  that  it  was  barred  by 
the  Statute  of  Limitations,  was  argued  before  Moss,  C.J.O., 
Osler,  Maclennan  and  Maclaren,  JJ.A.,  on  the  21st  of  Sep- 
tember, 1904.  The  facts  are  stated  in  the  report  below,  and  in 
the  judgment  in  this  Court. 


J.  C.  Judd , for  the  appellant.  The  acceleration  clause  is 
one  that  may  or  may  not  be  acted  upon  at  the  option  of  the 
mortgagee.  If  upon  default  in  payment  of  interest  by  the 
mortgagor  the  mortgagee  chooses  to  sue  for  the  full  amount  of 
principal  and  interest  he  is  entitled  to  do  so,  but  if  he  wishes 
he  may  wait  until  the  time  for  payment  appointed  in  the 
mortgage,  and  then  bring  his  action,  and  it  is  only  from  the 
latter  date  that  the  Statute  of  Limitations  begins  to  run.  It  is 
unreasonable  to  hold  otherwise.  If  the  construction  contended 
for  prevails  the  mortgagor  can  by  his  own  default  make  it 
necessary  for  the  mortgagee  to  take  proceedings  for  the  recovery 
of  the  money  and  thus  put  an  end  to  the  investment  before  the 
time  agreed  upon.  The  cases  relied  upon  in  the  judgment 
below  do  not  apply  for  they  are  not  cases  arising  under 
mortgages  where  special  rights  arise.  Admittedly  even  if  an 
action  were  brought  by  the  mortgagee  upon  default  in  payment 
of  interest  it  could  be  put  an  end  to  by  the  mortgagor  by  pay- 
ing the  arrears  of  interest  and  as  there  is  not  an  absolute  right 
of  action  upon  the  part  of  the  mortgage  the  statute  should  not 
be  held  to  run  against  him.  See  Cruso  v.  Bond  (1882),  1 O.R. 
383;  Parker  v.  Vinegrowers  Association  (1876),  23.  Gr.  179  ; 
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McLaren  v.  Miller  (1874),  20  Gr.  637  ; Northey  v.  Trumenhiser 
(1870),  30  U.C.R.  426  ; Wilson  v.  Campbell  (1893),  15  P.R.  254. 

T.  H.  Purdom,  K.C.,  for  the  respondent.  The  default  in 
payment  of  the  interest  gives  by  virtue  of  the  acceleration 
clause  a right  of  action  and  the  statute  then  begins  to  run.  It 
is,  it  is  true,  an  optional  right  which  the  mortgagee  need  not 
exercise,  but  that  is  not  an  answer  to  the  objection.  Every 
right  of  action  is  in  one  sense  an  optional  one  which  the  person 
having  it  may  or  may  not  exercise.  If  he  does  not  choose  to 
exercise  it  he  runs  the  danger  of  having  it  barred  by  the  Statute 
of  Limitations  and  that  is  what  has  here  occurred. 

Judd  did  not  reply. 

November  14.  Maclennan,  J.A.  : — The  action  was  brought 
on  the  5th  of  May,  1903,  to  recover  $600  and  interest  upon  a 
covenant,  contained  in  a mortgage  bearing  date  the  15th  of 
March,  1879,  to  pay  that  sum  at  the  expiration  of  .five  years 
from  date  with  interest  in  the  meantime  annually  at  the  rate  of 
eight  per  cent,  per  annum  from  the  date  of  the  mortgage,  the 
first  payment  of  interest  to  be  made  in  one  year  from  date. 

The  mortgage  is  expressed  to  be  made  in  pursuance  of  the 
Short  Forms  Act,  then  R.S.O.  1877,  ch.  104,  and  contains  a 
proviso  in  the  words  of  form  No.  16  of  schedule  B to  that  Act, 
as  follows : “ Provided  that  in  default  of  the  payment  of  the 
interest  hereby  secured  the  principal  hereby  secured  shall 
become  payable.” 

No  interest  had  ever  been  paid  and  the  learned  Judge  held 
that  by  virtue  of  the  acceleration  clause  the  whole  debt  became 
due  on  the  15th  of  March,  1880,  and  that  the  action  was  barred. 

I think  the  judgment  is  right.  It  seems  too  clear  for  argu- 
ment that  the  cause  of  action  arose  on  the  15th  of  March,  1880, 
and  continued  unimpaired  during  all  the  subsequent  years,  and 
there  could  be  no  answer  to  a statement  of  claim  alleging  that 
it  arose  on  that  day  by  virtue  of  default  in  paying  interest. 
The  contract  is  clear  that  in  default  of  payment  of  interest  the 
principal  money  and  every  part  thereof  should  forthwith 
become  due  and  payable  as  if  the  time  for  payment  thereof  had 
fully  come  and  expired.  There  was  default  on  the  15th  of 
March,  1880,  and  then  it  was  the  principal  became  payable,  and 
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it  was  then  the  cause  of  action  arose.  It  is  true  that,  by  virtue 
of  the  proviso,  the  defendant  could,  if  the  action  had  been 
brought  before  the  expiration  of  five  years,  have  had  relief 
against  that  action  on  payment  of  arrears  ; but  even  if  he  had 
done  that  it  could  not  be  said  that  a cause  of  action  for  the 
principal  money  had  not  arisen.  For  the  plaintiff*  it  was 
suggested  that  the  acceleration  clause  merely  gave  him  an 
option  to  claim  payment  before  the  expiration  of  the  five 
years,  which  had  never  been  exercised.  But  that  does  not 
remove  the  difficulty,  which  is  that  a cause  of  action  arose  at 
the  end  of  the  first  year.  It  is  always  optional  with  a plaintiff* 
to  bring  any  action  which  may  have  arisen  to  him. 

It  was  also  said  that  the  acceleration  was  in  the  nature  of  a 
penalty.  But  if  it  were,  I do  not  see  how  that  would  affect  the 
question.  But  the  case  of  Wallingford  v.  Mutual  Society 
(1880),  5 App.  Cas.  685,  shews  that  the  proviso  cannot  be 
regarded  as  a penalty. 

The  cases  cited  by  the  learned  Judge  of  Hemp  v.  Garland 
(1843),  4 Q.B.  519,  and  Reeves  v.  Butcher , [1891]  2 Q.B.  509, 
the  first  decided  by  Denman,  C.J.,  Coleridge,  and  Wightman, 
JJ.,  and  the  other  by  the  Court  of  Appeal,  Lindley,  Fry,  and 
Lopes,  L.JJ.,  are  distinct  authorities  in  favour  of  the  defendant, 
holding  that  in  such  a case  time  begins  to  run  from  the  earliest 
time  at  which  the  plaintiff  can  begin  his  action. 

I think  the  appeal  should  be  dismissed. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

Osler,  J.A.,  did  not  take  part  in  the  judgment,  having  been 
absent  on  circuit. 


R.  s.  c. 
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Registry  Laws — Registered  Plan — Sale  of  Lots  according  to — Building — Projec- 
tion on  Adjoining  Lot — Possession — Title — Mortgage — Construction — Short 
Forms  Act — General  Words. 

After  building  a house  on  certain  land,  the  owner  thereof  had  a plan  prepared 
and  registered  in  June,  1872,  covering,  amongst  other  lands,  those  subse- 
quently known  as  lots  3 and  4.  The  boundary  line  between  these  two  lots 
was  so  run  that,  while  the  main  part  of  the  house  stood  upon  lot  3,  a small 
portion  extended  over  part  of  lot  4.  According  to  this  plan  subsequent  sales 
were  made.  In  1872  lot  3 was  conveyed  to  one  person  and  lot  4 to  another 
person — all  parties  acting  upon  the  assumption  that  the  house  was  wholly 
upon  lot  3,  the  deeds  describing  the  lands  as  lots  3 and  4 according  to  the 
registered  plan,  and  these  descriptions  being  carried  down  through  all 
subsequent  conveyances  and  mortgages  of  the  respective  properties.  The 
ownership  and  possession  of  the  two  properties  remained  distinct  until  1883, 
and  from  that  time  until  1896  both  were  owned  and  possessed  by  one  person, 
subject  to  mortgages.  This  person  in  1892  mortgaged  lot  3 to  the  defendant, 
who  in  1896  foreclosed  and  obtained  possession.  In  1893  the  same  person 
mortgaged  lot  4 to  one  M.,  and  through  foreclosure  proceedings  and  a 
subsequent  mortgage  to  himself,  the  plaintiff  claimed  title.  The  legal 
estate  in  both  properties  had  throughout  been  in  different  mortgagees. 

The  action  was  to  enforce  by  foreclosure  the  plaintiff’s  mortgage  upon  lot  4, 
and  the  defence  was  in  respect  of  the  part  covered  by  the  defendant’s 
house: — 

Held , that  the  defendant  had  acquired  no  title  by  possession  to  the  strip  of 
land  in  dispute,  and  that  the  provisions  of  the  Registry  Act  precluded  him 
from  setting  up  title  to  any  part  of  lot  4 as  laid  down  upon  the  registered 
plan. 

Semhle , that,  but  for  the  provisions  of  the  Registry  Act,  the  strip  might  have 
passed  to  the  defendant  by  the  mortgage  to  him  of  lot  3 in  1892,  which  was 
made  pursuant  to  the  Short  Forms  Act,  under  the  “ general  words  ” implied 
in  such  mortgages. 

McNishv.  Munro(  1875),  25  C.P.  290,  Hill  v.  Broadhent  (1898),  25  A.R.  159, 
and  Winfield  v.  Fowlie  (1887),  14  O.R.  102,  considered. 


An  appeal  by  the  defendant  Mansfield  from  the  report  of 
the  local  Master  at  Ottawa.  The  facts  are  stated  in  the  judg- 
ment. 

The  appeal  was  heard  by  Anglin,  J.,  in  the  Weekly  Court 
at  Ottawa,  on  the  15th  October,  1904. 

John  Kidd , for  the  appellant. 

H.  A.  Burbidge,  for  the  plaintiff. 

T.  A.  Beament,  for  the  defendants  A.  P.  and  Ida  Mutchmor. 

November  1.  Anglin,  J.  : — The  plaintiff  is  mortgagor  of 
lot  No.  4.  The  defendant  Mansfield  owns  lot  No.  3 adjoining, 
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a building  erected  upon  which  extends  over  a small  triangular 
piece  of  land,  part  of  lot  No.  4.  The  plaintiff  brings  the  present 
action  to  foreclose  his  mortgage,  joining  as  defendants  the 
mortgagor,  A.  P.  Mutchmor,  and  his  wife  Ida,  and  also  Mans- 
field, whose  only  remaining  interest  is  in  respect  of  the 
projecting  angle  of  his  house.  Another  portion  of  the  property 
covered  by  the  plaintiff’s  mortgage  was  included  in  a quit  claim 
deed  in  favour  of  Mansfield ; but  of  this  by  his  statement  of 
defence  he  offered  a reconveyance.  The  defendants  the  Mutch- 
mors  not  having  appeared,  a prcecipe  judgment  for  foreclosure 
was  entered  against  them.  The  defendant  Mansfield  defending 
in  respect  of  the  part  of  lot  4 covered  by  the  north-western 
angle  of  his  house,  the  action  came  down  for  trial  to  determine 
the  title  to  this  small  triangular  piece  of  property.  By  consent 
an  order  was  pronounced  referring  the  action  for  trial  to  W.  L. 
Scott,  Esq.,  the  local  Master  at  Ottawa.  From  his  report,  find- 
ing that  the  defendant  Mansfield  has  no  title  to  the  small  strip 
of  land  in  question,  the  present  appeal  is  taken. 

Mansfield  claims  title  to  this  strip  of  land  by  grant,  express 
or  implied,  or  by  possession. 

Both  lots  were  originally  owned  by  one  Alexander  Mutch- 
mor. Having  first  built  the  house  in  respect  of  which  the 
present  difficulty  arises,  he  had  a plan  prepared  and  registered 
in  June,  1872,  covering,  amongst  other  lands,  those  subsequently 
known  as  lots  Nos.  3 and  4.  The  boundary  line  between 
these  two  lots  was  so  run  that  while  the  main  part  of  the  house 
built  by  Mutchmor  stood  upon  lot  3,  a small  triangular-shaped 
portion  extended  over  part  of  lot  4.  According  to  this  plan  the 
subsequent  sales  were  made. 

In  July,  1872,  Alexander  Mutchmor  conveyed  lot  No.  3 to 
one  Campbell;  in  September,  1872,  he  conveyed  lot  No.  4 to 
one  Lawrence.  There  can  be  no  doubt  that  all  parties  in  1872 
acted  upon  the  assumption  that  the  building  in  question  was 
wholly  upon  lot  No.  3.  The  learned  Master  so  finds  in  his 
written  reasons  for  judgment.  The  deed  to  Campbell  described 
the  lands  conveyed  to  him  as  lot  No.  3 according  to  the 
registered  plan  ; the  deed  to  Lawrence  described  the  lands  con- 
veyed to  him  as  lot  No.  4 according  to  the  same  plan.  These 
descriptions  have  been  carried  down  through  all  the  conveyances 
and  mortgages  of  the  respective  properties. 
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The  ownership  and  possession  of  the  two  properties  AngIm>  J- 

remained  distinct  until  June,  1883.  From  that  time  until  1896  *904 

one  Lucy  McCuaig  owned  both,  subject  to  outstanding  mort-  Fraser 

gages.  In  1892  she  mortgaged  lot  3 to  the  defendant  Mansfield,  __  v- 
® b ® ® # Mutchmor. 

who  in  1896  foreclosed  the  equity  of  redemption  and  obtained 
possession  up  to  that  time  held  by  Mrs.  McCuaig.  In  1893  Mrs. 

McCuaig  mortgaged  to  Alexander  Mutchmor  lot  No.  4,  and, 
through  a foreclosure  of  that  mortgage,  and  a subsequent  mort- 
gage to  himself  by  Alexander  P.  Mutchmor,  the  plaintiff  claims 
title.  The  legal  estates  in  these  properties  appear  to  have  been 
from  the  beginning  and  throughout  outstanding  in  different 
mortgagees,  holding  distinct  mortgages  on  the  respective  lots. 

Whatever  might  have  been  the  rights  of  the  original  grantee 
of  lot  No.  3 in  an  action  for  the  reformation  of  the  Mutchmor 
deed  of  1872,  and  whether  if  such  relief  were  now  sought  it 
would  be  granted,  no  such  claim  is  made  in  this  action.  Any 
equity  to  reformation  is  probably  destroyed  by  the  provisions 
of  the  Registry  Act.  Whatever  may  have  been  the  effect  upon 
the  state  of  the  title  of  the  possession  and  occupation  of  the 
house  in  question  by  the  persons  claiming  under  the  Mutchmor 
conveyance  of  lot  No.  3 down  to  June,  1883,  when  both 
properties  passed  into  the  hands  of  a common  owner,  the  defen- 
dant Mansfield  cannot  establish  any  title  by  possession  to  the 
strip  of  land  in  question.  Upon  this  branch  of  the  appeal  I 
unhesitatingly  uphold  the  conclusion  of  the  learned  Master. 

But  the  question  whether  this  much  disputed  piece  of  land 
passed  by  the  McCuaig  mortgage  to  Mansfield  presents  greater 
difficulty.  It  involves  the  construction  and  operation  of  a 
mortgage  made  pursuant  to  the  Short  Forms  Acts,  particularly 
as  to  the  meaning  and  effect  of  the  “ general  words  ” formerly 
implied  in  such  mortgages  and  now  by  statute  imported  into 
every  conveyance  of  land:  R.S.O.  1897,  ch.  119,  sec.  12. 

Counsel  were  unable  to  refer  me  to  any  authority — and  I 
have  found  none  myself — in  which  the  effect  of  these  words  has 
been  considered,  in  circumstances  such  as  we  find  in  this  case, 
where  a very  small  portion  of  a comparatively  large  house 
erected  upon  the  parcel  of  land  particularly  described  projects 
into  an  adjoining  parcel  of  land  owned  by  the  mortgagor. 

I fully  accept  Mr.  Burbidge’s  proposition  that  description 
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appreciate  the  cogency  of  his  argument  that  inasmuch  as  we  are 
dealing  with  land  itself  it  cannot  pass  as  something  appurtenant 
to  that  which  is  particularly  described.  Yet,  but  for  the  pro- 
visions of  our  Registry  Act,  I should  hesitate  to  dismiss  this 
appeal. 

Both  the  authorities  principally  relied  upon  by  counsel  for 
the  plaintiff  are  distinguishable  from  this  case.  In  McNish  v. 
Munro  (1875),  25  C.P  290,  the  land  in  dispute  was  not  built 
upon,  and  it  would  be  difficult  to  say  under  which  of  the 
“general  words”  it  could  be  said  to  pass.  In  Hill  v.  Broadbent 
(1898),  25  A.R.  159,  the  Court  of  Appeal  had  to  deal  with  a 
building  no  part  of  which  stood  upon  the  lands  specifically 
described  in  the  conveyance. 

Though  criticized  in  Hill  v.  Broadbent,  Willis  v.  Watney 
(1881),  45  L.T.N.S.  739 — a decision  of  Mr.  Justice  Fry — has 
not  been  questioned  as  authority  for  the  proposition  that 
general  words,  similar  to  those  contained  in  sec.  12  of  R.S.O. 
1897,  ch.  119,  are  not  restricted  in  their  operation  to  incor- 
poreal hereditaments  or  rights  such  as  easements,  but  may,  in 
proper  cases,  be  operative  to  pass  the  fee  simple  in  lands  which 
they  cover.  These  “ general  words  ” are,  according  to  all  the 
text  writers  of  repute,  used  by  conveyancers  “ to  guard  against 
any  accidental  omission.”  The  triangular  portion  of  the 
dwelling  and  the  land  it  occupies  here  in  question  manifestly 
fall  within  their  purview  and  intent  so  regarded.  Can  this  be 
predicated  of  the  building  which  was  the  subject  matter  of 
litigation  in  Hill  v.  Broadbent  ? 

If  the  description  in  Mansfield’s  mortgage  had  been  : “ Lot 
No.  3,  etc.,  and  all  houses  to  the  land  comprised  belonging  . . 

or  with  the  same  . . held,  used,  occupied  and  enjoyed,  or 

taken  or  known  as  part  and  parcel  thereof,”  upon  the  authorities 
it  seems  reasonably  clear  that  that  instrument  would  have 
carried  to  the  mortgagee  the  small  part  of  lot  4 in  question. 
I confess  my  inability  to  perceive  any  distinction  in  substance 
between  a description  in  the  above  terms  and  one  reading:  “Lot 
No.  3,  etc.,  including  all  houses  to  the  land  comprised  belonging 
. . or  with  the  same  . . held,  used,  occupied  and  enjoyed, 
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or  taken  or  known  as  part  and  parcel  thereof.”  This  latter  is 
the  description  which,  by  virtue  of  the  statute,  we  have  in  the 
conveyance  under  consideration.  These  statutory  “ general 
words,”  not  restricted  in  their  operation  to  incorporeal  rights, 
but  designed  to  pass  the  fee  itself  in  anything  which  they 
include  that  may  have  been  accidentally  omitted  from  the 
particular  description,  may  well,  as  against  the  mortgagor 
employing  them,  and  his  privies,  be  taken  to  pass  such  a subject 
matter  as  is  here  in  dispute.  Were  it  necessary  in  order  to  dis- 
pose of  this  appeal  I should  strongly  incline  so  to  hold.  Such 
a construction  of  this  mortgage  would  be  amply  supported  by 
Winfield  v.  Fowlie  (1887),  14  O.R.  102,  not  cited  in  argument 
and  probably  not  brought  to  the  attention  of  the  learned 
Master.  In  that  case  a Divisional  Court  (Wilson,  C.J.,  and 
Armour,  J.,  O’Connor,  J.,  dissenting),  held  the  statutory  general 
words  sufficient  to  carry  to  the  mortgagee  of  a village  lot, 
described  in  the  mortgage  by  metes  and  bounds,  title  to  a mill 
built  some  300  feet  beyond  the  limits  of  the  lot  so  described, 
and  also  to  the  land  upon  which  the  mill  stood.  The  surround- 
ing circumstances  satisfied  the  Court  that  the  parties  believed 
that  the  mortgage  covered  the  mill  and  the  land  it  occupied  and 
that  they  intended  it  to  do  so.  This  decision  extends  the  scope 
and  effect  of  the  statutory  general  words  much  beyond  what 
would  be  requisite  to  support  a judgment  for  the  defendant 
upon  this  aspect  of  the  present  case.  How  far,  in  view  of  the 
decision  of  the  Court  of  Appeal  in  Hill  v.  Broadbent,  25  A.R. 
159,  Winfield  v.  Fowlie  can  now  be  relied  upon  as  authority 
for  all  that  was  there  held,  is  gravely  questionable.  For 
reasons  already  outlined,  I do  not  regard  Hill  v.  Broadbent  as 
conclusive  of  the  present  case  in  the  plaintiff’s  favour. 

The  scope  and  operation  of  the  statutory  general  release 
clause  in  the  Mansfield  mortgage  are  also  worthy  of  considera- 
tion. 

In  my  opinion,  however,  the  provisions  of  our  Registry  Act, 
though  not  relied  upon  at  bar,  preclude  the  defendant  Mansfield 
from  setting  up  title  to  any  part  of  lot  No.  4 as  laid  down  upon 
the  registered  plan.  I have  discussed  the  effect  of  the  mortgage 
apart  from  the  Registry  Act  merely  to  make  it  clear  that  I do 
not  adopt  the  plaintiff’s  contention  that  the  statutory  “general 
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words  ” are  wholly  inefficacious  to  pass  title  to  a small  corner  of 
the  very  house  believed  and  intended  to  be  conveyed  and  to  the 
land  upon  which  such  corner  stands,  omitted  from  the  particular 
description  obviously  and  unmistakably  as  the  result  of  acci- 
dent or  carelessness. 

The  policy  of  the  registry  laws  is  to  secure  to  the  holder  of 
the  registered  conveyance  title  as  against  the  grantee  under  an 
unregistered  deed  of  prior  date.  The  statute  provides  for  the 
registration  of  plans  and  makes  them  binding.  All  instruments 
to  be  registered  against  lands  covered  by  registered  plans  must 
conform  thereto.  The  mortgagee  of  lot  No.  4 upon  search  in 
the  registry  office  would  find  nothing  registered  against  that 
lot.  The  mortgage  to  Mansfield  is  registered  against  lot  No.  3 
only.  If  read,  it  would  not  give  rise  even  to  a suspicion  that  it 
covered  any  part  of  lot  4,  to  which,  in  its  entirety,  another 
chain  of  title  stood  upon  the  register.  Though  registered  inas- 
much as  it  affected  lot  No.  3,  so  far  as  this  mortgage  may  have 
affected  part  of  lot  No.  4,  if  at  all,  it  must,  in  my  opinion,  be 
deemed  an  unregistered  instrument.  To  permit  it  to  defeat  the 
registered  title  of  the  plaintiff  to  any  part  of  lot  No.  4 would,  I 
think,  to  a great  extent  render  nugatory  the  salutary  provisions 
of  the  Registry  Act  and  frustrate  the  intention  of  the  Legis- 
lature. 

Nothing  short  of  actual  notice  of  the  title  under  which  the 
defendant  Mansfield  claims — such  notice  as  would  make  it  a 
fraud  on  the  part  of  the  plaintiff  to  insist  on  the  protection  of 
the  Registry  Act — is  sufficient  to  preclude  him  from  claiming  in 
a court  of  equity  the  legal  priority  conferred  by  that  statute : 
Harrington  v.  Spring  Creek  Cheese  Manufacturing  Co.  (1904), 
7 O.L.R.  319,  325;  Ross  v.  Hunter  (1882),  7 S.C.R.  289,  323  ; 
Rose  v.  Peterkin  (1885),  13  S.C.R.  677,  694-5  ; Grey  v.  Ball 
(1876),  23  Gr.  390,  393. 

Therefore,  whether  or  not  as  against  his  mortgagor,  Mans- 
field acquired  title  to  the  piece  of  land  in  question,  upon  the 
ground  that  the  Registry  Act  protects  the  registered  title  of 
the  plaintiff  to  lot  4 in  its  entirety,  the  latter  is,  in  my  opinion, 
entitled  to  the  dismissal  of  this  appeal  from  the  Master’s  find- 
ing in  his  favour. 

I have  carefully  considered  Mr.  Kidd’s  argument  upon  the 
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question  of  costs.  • Mansfield  was  a necessary  defendant  in 
respect  of  the  portion  of  lot  No.  4 which,  upon  service  of  the 
writ,  he  offered  to  relinquish.  By  his  defence  he  distinctly 
raises  the  issue  as  to  title  which  entailed  all  the  expense  of  the 
trial  and  which  has  been  determined  against  him.  I find  no 
sufficient  ground  for  interfering  with  the  disposition  made  of  the 
costs  by  the  learned  Master.  The  defendant  Mansfield  must 
pay  the  plaintiff’s  costs  of  this  appeal. 

There  will  be  no  order  as  to  the  costs  of  the  other 
defendants. 

T.  T.  R. 
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[IN  CHAMBERS.] 

McBain  v.  Waterloo  Manufacturing  Company. 


Infant — Next  Friend  Out  of  Jurisdiction — Security  for  Costs. 

Where  an  infant,  and  his  father,  who  sues  on  his  behalf  as  next  friend, 
reside  out  of  the  Province,  either  security  for  costs  must  be  given,  or  a next 
friend  within  the  jurisdiction  appointed. 

The  plaintiff  sued  by  his  father  as  next  friend. 

The  endorsement  on  the  writ  stated  that  both  father  and 
son  resided  in  the  Province  of  Quebec. 

The  defendants  moved  to  stay  the  action  until  the  appoint- 
ment of  a next  friend  who  resided  within  the  jurisdiction,  or 
that  plaintiff  furnish  security  for  costs. 

The  motion  was  heard  before  the  Master  in  Chambers  on 
September  1,  1904. 

D.  L.  McCarthy,  for  the  motion. 

J.  E.  Jones,  contra. 

September  7.  The  Master  in  Chambers  : — In  Topping 
v.  Everest  (1903),  2 O.  W.  R.  744,  it  was  said  that  the  point 
whether  an  infant  could  sue  by  a next  friend  permanently 
resident  out  of  the  jurisdiction  had  never  been  raised  or  decided. 
All  the  decisions  bearing  on  the  question  are  cited  there.  After 
examination  and  consideration  of  these,  and  especially  of  what 
was  said  by  the  Chancellor  to  be  the  object  of  having  a next 
friend  in  Scott  v.  Niagara  Navigation  Co.  (1893),  15  P.R.  409, 
and  affirmed  by  the  Divisional  Court,  at  p.  455,  I think  the 
defendants  are  entitled  to  have  their  order.  The  next  friend  of 
an  infant  plaintiff*  stands  in  the  same  position  as  any  other 
litigant.  Any  indulgence  is  given  to  the  infant  and  not  to  the 
next  friend. 

In  all  the  reported  cases  the  next  friend  was  resident  within 
the  jurisdiction.  In  such  an  event  security  for  costs  was 
always  refused.  But  how  can  a resident  out  of  the  jurisdiction 
be  said  to  be  “ before  the  Court  ? ” 
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If  for  any  reason  the  infant’s  father  does  not  wish  to  give 
security,  and  no  other  person  can  be  found  in  the  jurisdiction 
willing  to  act,  then,  as  was  said  in  Taylor  v.  Wood  (1892),  14 
P.R.,  449,  at  p.  456,  the  Court  has  power  to  appoint  the  Official 
Guardian  to  act  as  next  friend  in  the  case  of  commendable 
litigation. 

The  only  thing  that  looks  the  other  way  is  the  remark  of 
Meredith,  J.,  in  15  P.R.  455.  That,  however,  does  not  seem 
to  be  intended  to  be  a positive  expression  of  opinion  on  the 
point  now  under  consideration,  otherwise  I should  feel  bound  to 
follow  the  learned  Judge. 

The  order  should  go  that  some  other  next  friend  be  appointed 
resident  in  Ontario  unless  the  father  gives  the  usual  security 
for  costs. 

The  costs  of  this  motion  will  be  in  the  cause. 


Master  in 
Chambers. 

1904 

McBain 

V. 

Waterloo 
Manufac- 
turing Co. 


G.  F.  H. 
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Conviction — Selling  Liquor  Without  a License — Second  Offence — Form  of  Con- 
viction— Warrant  of  Commitment — Arrest  under  Warrant  Not  Backed  by 
Justice  of  the  County  m which  Arrest  Made — Criminal  Code,  sec.  844 — 
Habeas  Corpus — Certiorari. 

On  a conviction  for  a second  offence,  for  selling  liquor  without  a license,  on 
which  imprisonment  was  directed,  a warrant  of  commitment  was  issued, 
directed  to  the  peace  officers  of  the  county  in  which  the  conviction  was  made, 
upon  which  t-he  defendant  was  arrested  in  another  county  and  conveyed  to 
gaol,  without  the  warrant  being  backed  by  a justice  of  that  county.  A 
writ  of  habeas  corpus  having  been  issued  on  the  defendant’s  behalf,  the 
gaoler  returned  the  warrant  as  the  cause  of  the  detention,  and  the  convic- 
tion and  amended  conviction  were  returned  under  a writ  of  certiorari  issued 
in  aid : — 

Held,  that  the  amended  conviction  being  before  the  Court,  and  sufficient 
grounds  appearing  therefrom  for  the  detention,  enquiry  would  not  be  made 
as  to  the  regularity  of  the  caption  of  the  defendant,  nor  would  any  enquiry 
be  made  if  there  had  been  nothing  before  the  Court  but  a regular  warrant 
of  commitment  to  the  goal  of  the  proper  county. 

Regina  v.  Jones  (1888),  8 C.L.T.  333,  not  followed. 

The  distinction  between  civil  and  criminal  proceedings  pointed  out. 

Where,  in  a conviction  for  such  second  offence,  the  prior  conviction  was 
referred  to  as  if  being  then  adjudicated  upon,  instead  of  its  being  stated  as 
a fact  found  on  enquiry,  after  the  finding  on  the  charge  then  before  the 
magistrates,  but  which  fact,  the  evidence  disclosed,  had  been  so  found,  the 
Court  refused  to  interfere,  intimating  that,  if  necessary,  the  conviction 
could  be  amended. 

Judgment  of  Anglin,  J.,  affirmed. 


[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Whitesides. 


This  was  an  appeal  by  the  prisoner  from  the  order  of 
Anglin,  J. 

A writ  of  habeas  corpus  had  been  obtained  on  behalf  of  the 
prisoner,  and  a motion  was  made  for  his  discharge  from  custody. 

The  defendant  was  tried  before  two  justices  of  the  peace  of 
the  county  of  Durham,  and  convicted  of  selling  liquor  without 
a license.  It  being  a second  offence  the  imprisonment  of  the 
defendant  was  directed,  and  a warrant  for  his  commitment 
issued,  directed  to  the  peace  officers  of  the  county  of  Durham. 
Under  this  warrant  the  defendant  was  arrested  in  the  county 
of  Ontario  and  conveyed  to  the  gaol  at  Cobourg,  being  the  gaol 
of  the  united  counties  of  Northumberland  and  Durham.  The 
warrant  of  commitment  had  not  been  endorsed  or  backed  by  a 
justice  of  the  peace  of  the  county  of  Ontario.  This  appeared 


VIII.] 


ONTARIO  LAW  REPORTS. 


623 


by  the  affidavit  of  the  defendant  filed  on  the  motion  for  the 
writ  of  habeas  corpus. 

A writ  of  certiorari  was  also  issued  on  defendant’s  behalf  in 
aid  of  the  writ  of  habeas  corpus. 

The  gaoler  returned  the  warrant  of  commitment  as  his 
justification  for  the  defendant’s  detention  ; and  the  conviction 
and  an  amended  conviction  were  returned  with  the  writ  of 
certiorari. 

The  conviction,  in  its  original  form,  did  not  contain  any 
reference  to  the  prior  conviction,  while  the  amended  conviction 
set  out  the  fact  of  such  prior  conviction,  but  it  might  have  been 
inferred  therefrom  that  the  magistrate  had  then  adjudicated 
upon  the  prior  offence  instead  of  having  .first  dealt  with  and 
come  to  a decision  on  the  charge  then  laid.  The  deposition  of 
the  chief  constable  was  that  the  charge  then  laid  had  been  first 
dealt  with.  This  was  contested  on  the  affidavits  filed  by  the 
defendant. 

The  defendant’s  discharge  was  moved  for  on  the  grounds  (1) 
of  the  absence  of  the  backing  of  the  warrant  of  commitment ; 
and  (2)  that  both  convictions  were  defective  ; that  the  convic- 
tion as  first  drawn  up  did  not  refer  to  the  prior  conviction, 
while  the  amended  conviction  shewed  that  the  question  of  the 
prior  conviction  was  dealt  with  before  coming  to  a conclusion  on 
the  charge  then  before  the  justices. 


C.  A. 
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On  July  21st,  1904,  the  motion  was  heard  in  Chambers, 
before  Anglin,  J.,  who  then  disposed  adversely  to  the  prisoner 
of  all  the  objections  of  his  counsel  save  that  dealt  with  in  his 
judgment. 

J.  W.  McCullough,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

July  28.  Anglin,  J. : — Upon  the  return  of  a writ  of 
habeas  corpus,  Mr.  McCullough  moves  for  the  discharge  of  the 
prisoner  on  the  ground  that  upon  the  warrant  of  the  con- 
victing justices  who  hold  commissions  of  the  peace  for  the 
county  of  Durham,  properly  addressed  to  peace  officers  of  that 
county,  but  not  backed  or  endorsed  by  a justice  of  the  peace 
for  the  county  of  Ontario,  as  provided  by  sec.  844  of  the 
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Criminal  Code,  the  defendant  was  arrested  in  the  latter  county 
whence  he  was  conveyed  to  the  gaol  at  Cobourg.  This  warrant 
the  keeper  of  that  gaol  returns  with  the  writ.  It  is  not  backed 
or  indorsed  by  any  justice  of  the  peace  for  the  county  of 
Ontario.  The  fact  of  the  prisoner’s  arrest  at  OshawTa,  in 
Ontario  county,  is  shewn  by  his  own  affidavit  filed  on  the 
motion  for  the  writ  and  is  not  controverted. 

On  behalf  of  the  Crown,  however,  exception  is  taken  to  the 
use  of  this  affidavit.  I think  it  is  admissible.  It  does  not 
contradict  the  return,  even  if  that  would  be  a sufficient  reason 
for  excluding  it.  See  Regina,  v.  Boyle  (1868),  4 P.R.  256;  Paley 
on  Convictions,  7th  ed.,  p.  346.  Section  4 of  The  Habeas  Corpus 
Act,  R.S.O.  (1897)  ch.  83,  seems  to  put  this  beyond  doubt. 

Before  the  provision  now  made  by  sec.  844  of  the  Criminal 
Code  for  the  backing  of  warrants  issued  after  summary 
convictions,  Mr.  Justice  Robertson,  in  Regina  v.  Jones  (1888),  8 
Can.  L.T.  332,  held  that  such  a warrant  of  commitment  in 
execution  could  not  be  backed  by  a justice  of  the  peace  of 
another  county,  and,  upon  habeas  corpus , he  ordered  the 
discharge  from  the  custody  of  the  keeper  of  the  gaol  at 
Brantford  of  a prisoner  arrested  in  Haldimand  county  upon  a 
warrant  issued  by  the  police  magistrate  of  the  county  of  Brant 
and  indorsed  by  a justice  of  the  peace  for  the  county  of 
Haldimand.  This  authority  would  support  the  present  applica- 
tion. It  is  very  meagerly  reported  in  the  Can.  Law  Times  and 
not  elsewhere.  I have  seen  the  note  book  of  the  learned  Judge 
which  contains  the  memorandum  of  his  judgment  upon  which 
the  note  in  the  Law  Times  is  founded.  While  not  throwing 
further  light  upon  the  reasons  for  the  conclusion  reached,  the 
learned  Judge’s  notes  of  the  argument  make  it  quite  apparent 
that  the  authorities  in  point  were  not  cited  to  him,  and  the 
distinction  between  detention  in  execution  uuder  sentence  for  a 
criminal  offence  and  detention  under  civil  process  was  not 
called  to  his  attention.  Neither  was  the  Attorney-General 
represented  upon  the  motion. 

That  such  an  arrest  is  illegal,  and  may  give  to  the  defendant 
a right  to  redress  in  proper  proceedings  may  for  the  present  be 
assumed:  Reid  v.  Maybee  (1880),  31  C.P.  384,  392;  Southwick 
v.  Hare  (1894),  24  O.R.  528  ; that  it  might  be  lawfully  resisted 
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may  be  granted  : The  Queen  v.  Crumpton  (1880),  5 Q.B.D. 
341. 

If  the  prisoner  were  detained  under  civil  process,  the 
illegality  or  irregularity  of  his  original  caption  would  afford 
ground  for  his  discharge:  Re  Eggington  (1853),  2 E.  & B.  717. 
But  detention  under  criminal  process  for  trial,  and  a fortiori  in 
execution,  is  regarded  very  differently  by  the  courts.  The 
right  to  habeas  corpus  and  to  discharge  does  not  there  depend 
upon  the  legality  or  illegality  of  the  original  caption,  but  upon 
the  legality  or  illegality  of  the  present  detention.  “ A writ  of 
habeas  corpus  is  not  like  an  action  to  recover  damages  for  an 
unlawful  arrest  or  commitment,  but  its  object  is  to  ascertain 
whether  the  prisoner  can  lawfully  be  detained  in  custody,  and 
if  sufficient  ground  for  his  detention  by  the  government  is 
shewn,  he  is  not  to  be  discharged  for  defects  in  the  original 
arrest  or  commitment:”  Nishimura  Ekiu  v.  United  States 
(1891),  142  U.S.  651,  at  p.  662. 

In  Rex  v.  Gordon  (1777),  1 B.  & Al.  572  n,  a prisoner, 
arrested  upon  an  invalid  warrant  of  a justice  of  the  peace,  but 
for  whose  detention  the  same  justice  had  subsequently  issued  a 
strictly  regular  warrant  of  detainer  which  was  returned  with 
the  writ  of  habeas  corpus , was  remanded  to  custody. 

It  is  well  established  that  if  the  return  to  the  writ  shews  a 
good  warrant  under  which  the  prisoner  is  presently  in  custody 
for  a criminal  offence  his  prior  arrest  and  detention  under  a 
defective  process  will  not  avail  him  upon  motion  for  discharge : 
Regina  v.  Richards  (1844),  5 Q.B.  926;  Ex  p.  Cross  (1857), 
2 H.  & N.  354;  In  re  Phipps  (1863),  11  W.R.  730;  Southwick 
v.  Hare , 24  O.R.  528.  But  the  detention,  under  a second 
regular  warrant,  of  a prisoner  arrested  under  a prior  illegal 
or  defective  process  is  not  permitted  in  civil  matters : In  re 
Eggington  (supra).  Again  in  Ex  p.  Scott  (1829),  9 B.  & C. 
446,  a woman,  apprehended  at  Brussels  by  an  English  police 
officer  armed  only  with  a warrant  issued  by  the  Lord  Chief 
Justice  Tenterden,  and,  by  such  officer  carried  into  England 
without  any  extradition  process,  applied  to  Lord  Tenterden  for 
a habeas  corpus  and  for  her  discharge.  Her  counsel  conceded 
that  a prisoner  charged  with  felony  will  not  be  released  on 
account  of  defects  in  his  commitment,  but  urged  that  this  rule 
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0- A.  should  not  extend  to  cases  of  misdemeanour — citing  Attorney  - 

1904  General  v.  Cass  (1822),  11  Price  345.  To  him  Lord  Tenterden 

Rex  replied,  “ That  was  the  case  of  an  information  for  penalties,  aild 

Whitesides.  raf^er  in  the  nature  of  a civil  proceeding  to  recover  a debt, 
Anglin"  j than  of  a criminal  one,  to  punish  an  offence  against  the  public. 

. . . The  question,  therefore,  is  this,  whether  if  a person 

charged  with  a crime  is  found  in  this  country,  it  is  the  duty  of 
the  Court  to  take  care  that  such  a party  shall  be  amenable  to 
justice,  or  whether  we  are  to  consider  the  circumstances  under 
which  she  was  brought  here.  I thought,  and  still  continue  to 
think  that  we  cannot  enquire  into  them.”  The  writ  was  denied. 
A like  disposition  was  made  by  the  Circuit  Court  of  Illinois  of 
a petition  for  habeas  corpus  by  a person  accused  of  larceny  and 
forgery  who  had  been  arrested  in  Peru:  Exp.  Ker  (1883),  18 
Fed.  Rep.  167.  In  Dows  Case  (1851),  18  Penn.  R.  37,  the 
Supreme  Court  of  Pennsylvania  applied  the  same  rule  to  the 
case  of  a citizen  of  that  State  arrested  in  Michigan  without 
legal  authority  and  carried  into  Pennsylvania. 

See  too  Rex  v.  Marks  (1802),  3 East  157  ; Ex  p.  Krans 
(1823),  1 B.  & C.  258 — cases  of  original  caption  without 
sufficient  authority  in  which  discharge  was  refused.  However 
illegal  and  unwarranted  the  original  caption,  if  the  prisoner  is 
now  rightly  and  properly  detained  and  the  warrant  returned  to 
the  writ  of  habeas  corpus  shews  such  lawful  detention,  the 
whole  current  of  authority  indicates  that  the  Courts  will  not 
grant  the  discharge.  In  Regina  v.  McHolme  (1881),  8 P.R.  452, 
the  detention  as  well  as  the  caption  was  illegal  and  unwarranted. 

In  all  the  cases  cited  the  prisoners  were  in  custody  awaiting 
trial.  But  if  a person  not  yet  found  guilty  and  by  law  pre- 
sumed to  be  innocent,  should  be  held  for  trial  by  a competent 
Court,  if  in  lawful  custody  within  its  jurisdiction,  notwith- 
standing any  illegality  of  his  caption,  the  convict  held  in 
execution  can  certainly  have  no  higher  right  to  a discharge. 

Being  unable  to  agree  with  the  decision  in  Regina  v.  Jones , 
and  deeming  the  matter  of  sufficient  importance  to  be  con- 
sidered in  a higher  court,  the  proper  course  for  me  to  take 
seems  to  be  to  exercise  the  power  conferred  by  sec.  81  (2)  of 
the  Judicature  Act.  I accordingly  refer  this  question  to  the 
Divisional  Court. 
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As  this  course  is  somewhat  unusual  it  seems  to  me  that 
I should  assign  my  reasons  for  adopting  it. 

A question  having  been  raised  as  to  whether  a Divisional 
Court  was  a “higher  court”  within  the  meaning  of  sec.  81  (2)  of 
the  O.  J.  Act,  Anglin,  J.,  on  September  24th,  to  facilitate  the 
disposition  of  the  matter  in  the  Court  of  Appeal,  to  which  the 
prisoner  wished  to  carry  it,  pronounced  a formal  order  remand- 
ing the  prisoner  to  custody. 

An  appeal  was  then  had  to  the  Court  of  Appeal. 

On  September  26th,  1904,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

W.  J . Tremeear,  for  the  appellants. 

J.  R.  Cartwright,  K.C.,  for  the  respondents. 

October  10.  The  judgment  of  the  Court  was  delivered  by 
Osler,  J.A. : — Appeal  by  the  prisoner  from  the  order  of  Anglin, 
J.,  refusing  to  discharge  him,  and  remanding  him  to  the  custody 
of  the  keeper  of  the  common  gaol  of  the  united  counties  of 
Northumberland  and  Durham. 

The  prisoner  was  in  custody  by  virtue  of  a warrant  of  com- 
mitment issued  upon  his  conviction  by  the  police  magistrate  of 
the  town  of  Bowman ville  and  the  county  of  Durham  on  the  11th 
July,  1904,  for  selling  liquor  without  license.  He  was  sentenced 
to  imprisonment  with  hard  labour  for  four  months  as  for  a 
second  offence  against  the  Act,  sec.  72. 

He  obtained  a writ  of  habeas  corpus,  and  upon  the  return 
thereto,  before  Anglin,  J.,  in  Chambers,  moved  for  his  discharge. 

The  gaoler  returned  this  warrant  of  commitment  as  the 
cause  of  his  detention. 

The  conviction  and  proceedings  before  the  police  magistrate 
were  returned  upon  a writ  of  certiorari  in  aid,  issued  at  the 
prisoner’s  instance  and  are  now  before  us,  as  also  is  an  amended 
commitment. 

It  was  objected  that  the  warrant  was  defective  in  form  : 
that  the  arrest  thereunder  was  irregular  or  void,  the  warrant 
not  having  been  backed  by  a justice  of  the  peace  for  the  county 
of  Ontario,  in  which  county  the  prisoner  was  arrested,  and 
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c-  A-  from  whence  he  was  taken  and  delivered  into  the  custody  of  the 

1904  keeper  of  the  gaol  at  Cobourg,  in  the  county  of  Northumberland. 

Rex  The  conviction  returned  with  the  certiorari  was  an  amended 

Whitesides,  conviction.  It  was  contended  that  the  conviction,  as  well  in  its 

o»ier  7 \ amended  as  in  its  original  form,  was  invalid,  as  the  finding  in 

respect  of  the  previous  conviction  was  omitted  in  the  latter,  and 
improperly  set  forth  in  the  former ; and  also  because  the 
magistrate  had  entered  upon  the  enquiry  as  to  the  previous 
conviction  before  adjudicating  upon  the  guilt  of  the  prisoner  in 
respect  of  the  charge  then  before  him,  contrary  to  the  provisions 
of  sec.  101  of  the  Liquor  License  Act. 

We  think  that  all  the  objections  which  have  been  urged 
against  the  proceedings  fail. 

The  second  deposition  of  chief  constable  Jarvis  shows  that 
the  magistrate  had  already  adjudicated  upon  the  charge  laid  on 
the  information  then  before  him  before  entering  upon  the  enquiry 
as  to  the  fact  of  the  previous  conviction.  The  affidavits, 
from  which  it  is  argued  that  he  had  probably  not  done  so,  are 
too  vague  and  indefinite  in  their  statements  to  warrant  us  in 
assuming  anything  to  the  contrary  of  the  deposition.  The 
conviction  as  at  first  drawn  up,  was  no  doubt  entirely 
defective,  but  the  amended  conviction,  though  carelessly  pre- 
pared and  not  following  accurately  the  form  given  in  the 
schedule  for  the  magistrate’s  guidance,  may  perhaps  be  upheld, 
although  it  states  the  previous  conviction  as  if  the  magistrate 
had  then  adjudicated  and  made  it,  instead  of  stating  it  as  a fact 
found  upon  enquiry  after  conviction  on  the  charge  then  before 
him.  We  can  see  what  was  intended,  and,  if  necessary,  the 
conviction  may  be  amended  : 1 Edw,  VII.  ch.  13  (O.);  Criminal 
Code,  secs.  889,  896. 

Under  these  circumstances,  a defect  in  the  warrant  of  com- 
mitment will  not  aid  the  prisoner.  In  re  Shuttleworth  (1846),  9 
Q.B.  651,  658,  Coleridge,  J.,  during  the  argument,  said  he  thought 
it  might  be  different  if  the  conviction  were  not  before  the  Court, 
and  nothing  appeared  in  support  of  the  detention  but  a defective 
warrant:  In  re  Timson  (1870),  L.R.  5 Ex.  257.  We  do  not, 
however,  see  that  in  form  there  is  any  substantial  objection 
even  to  the  first  warrant  of  commitment.  It  follows  with 
reasonable  fidelity  the  form  schedule  L of  the  Act,  and  avoids, 
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as  also  does  the  conviction,  the  mistake  which  the  draftsman 
has  fallen  into  of  attaching  a punishment  of  three  months’ 
imprisonment,  instead  of  four,  to  a second  offence. 

There  is  nothing  in  the  objection  that  the  arrest  was  made 
in  the  county  of  Ontario  without  the  warrant  having  been 
backed  by  a justice  of  that  county.  The  warrant  of  commit- 
ment is  sufficient  to  justify  the  prisoner’s  detention  in  the  gaol 
of  the  proper  county,  and  the  Court  will  not  on  habeas  corpus 
enquire  into  any  irregularity  in  his  caption.  The  distinction 
in  this  respect  between  the  practice  in  criminal  and  civil  cases 
has  been  settled  too  long  and  too  firmly  to  admit  of  the  point 
being  now  debated. 

Rex  v.  Marks,  3 East,  157  ; Ex  p.  Krans,  1 B.  & C.  258  ; 
Ex  p.  Scott,  9 B.  & C.  446  ; Re  Eggington,  2 E.  & B 717. 

A case  of  Regina  v.  Jones,  noted  in  8 C.L.T.,  332  Occ.  Notes, 
was  relied  on  by  the  prisoner,  but  the  cases  I have  referred  to 
do  not  appear  to  have  been  cited  to  the  learned  Judge  by  whom 
that  case  was  decided,  and  we  are  unable  to  follow  it. 

The  appeal  must,  therefore,  be  dismissed. 
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[IN  CHAMBERS.] 

Re  Wrighton. 

Life  Insurance — Bequest  to  Wife — Subject  to  Payment  of  Debts. 

Policies  of  life  insurance  were,  by  the  terms  thereof,  made  payable  to  the 
insured’s  personal  representatives,  but,  by  his  will,  after  directing  the 
payment  of  his  just  debts,  etc.,  out  of  his  general  estate,  he  devised  and 
bequeathed  to  his  widow,  all  his  estate,  including  the  policies,  subject  to  the 
payment  of  said  debts : — 

Held , that  the  widow  only  took  the  policies  subject  to  the  payment  of  the 
debts. 

This  was  an  application  under  Rule  938  for  the  construction 
of  the  will  of  W.  F.  R.  Wrighton,  deceased,  with  reference  to 

o 7 7 

two  policies  of  insurance  effected  by  the  testator. 

The  clause  of  the  will  sought  to  be  construed  is  set  out  in 
the  judgment. 

The  application  was  heard  before  Anglin,  J.,  in  Chambers, 
on  October  14,  1904. 

A.  Weir  for  the  executors. 

W.  E.  Middleton,  for  the  creditors. 

C.  A.  Moss,  for  the  widow. 

October  25.  Anglin,  J. : — This  was  an  application  under 
Rule  938  to  determine  the  respective  rights  of  the  widow  and 
the  creditors  of  W.  F.  R.  Wrighton,  deceased,  in  regard  to  the 
proceeds  of  two  policies  of  insurance  upon  his  life  aggregating 
$3,000.  These  policies  were  in  force  when  the  deceased  made 
his  will.  Upon  their  faces  they  were  made  payable  to  his 
personal  representatives.  His  will  contained  this  provision  : — 
“ I devise,  give  and  bequeath  to  my  dear  wife,  Amelia 
Wrighton,  her  heirs  and  assigns,  absolutely,  all  my  real  and 
personal  estate  and  effects  of  every  nature  and  description  what- 
soever and  wheresoever  situate  and  being  . . . and  includ- 

ing therein  any  and  all  policy  and  policies  of  life  and  other 
assurance  . . . for  the  sole  use  and  benefit  of  herself  and 

of  my  dear  children  as  well  as  for  their  maintenance,  education, 
and  training  and  advancement  in  life  during  minority ; hereby 
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giving  unto  my  said  dear  wife  full  control  and  absolute  disposal 
of  the  same  in  her  discretion  for  the  purposes  aforesaid  subject 
to  the  payment  of  said  debts  and  expenses  and  of  all  other 
proper  and  legal  expenses  and  charges.” 

In  an  earlier  clause  the  testator  directed  his  executors  to  pay 
his  just  debts  and  funeral  and  testamentary  expenses  out  of  his 
general  estate  and  cash  on  hand. 

For  the  widow  it  is  contended  that  the  foregoing  testamen- 
tary provision  entitles  her  as  a “ preferred  beneficiary”  to  the 
insurance  moneys  in  question  to  the  exclusion  of  any  claim 
thereupon  of  her  late  husband’s  creditors. 

In  my  opinion  this  contention  cannot  prevail.  The  very 
instrument  conferring  title  upon  the  widow  makes  that  title 
subject  to  the  payment  of  the  debts  of  the  testator,  etc.  The 
insurance  moneys  are  in  the  gift  itself  blended  with  and  treated 
as  forming  part  of  the  general  estate  out  of  which  debts  are 
expressly  directed  to  be  paid.  The  testator  has,  I think, 
unmistakably  expressed  his  intention  that  these  insurance 
moneys  should  remain  part  of  his  general  estate,  available  to 
meet  the  claims  of  his  creditors. 

Costs  of  all  parties  out  of  the  fund  in  question. 


Anglin,  J. 
1904 
Re 
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Oct.  19. 
Oct.  28. 


[IN  CHAMBERS.] 

Sheppard  Publishing  Co.  v.  Harkins. 

Discovery — Examination — Breach  of  Agreement — Question  as  to  Breach  Before 
Proof  of  Agreement. 

Where  the  plaintiff,  in  his  statement  of  claim,  set  up  an  agreement  whereby 
the  defendant  was  to  devote  his  whole  time,  during  a stated  period,  to  the 
plaintiffs’  service,  and  alleging,  as  breach  thereof,  his  failure  to  do  so,  and 
the  defendant  by  his  statement  of  defence,  while  denying  the  making  of  any 
such  agreement,  stated  that  if  there  were  such  an  agreement  it  had  been 
duly  performed,  the  defendant  on  his  examination  for  discovery,  was  held 
liable  to  answer  questions  directed  to  the  alleged  breach  without  the 
agreement  itself  having  been  first  established. 

This  was  a motion  to  compel  the  defendant  to  answer 
certain  questions  put  to  him  on  his  examination  for  discovery. 

The  motion  was  heard  before  the  Master  in  Chambers  on 
October  11,  1904. 

W.  J.  Elliott,  for  the  motion. 

J.  G.  O’Donoghwe,  for  the  defendant. 

October  19.  The  Master  in  Chambers  : — The  statement 
of  claim  alleges  (1)  an  agreement  by  the  defendant  to  devote 
his  whole  time  to  the  service  of  the  plaintiffs  from  1889  to 
1903  ; and  (2)  breach  of  said  agreement  “ by  carrying  on  busi- 
ness on  his  own  behalf  both  alone  and  in  partnership  with 
other  parties.” 

The  plaintiffs  ask  an  account  of  such  dealings  and  resulting 
profits  and  damages  for  breach  of  contract. 

The  statement  of  defence  denies  any  such  agreement  and 
says  that  if  defendant  was  to  devote  his  whole  time  to  the 
plaintiffs’  business  that  he  did  so,  and  denies  his  having  engaged 
in  any  other  business  on  his  own  account. 

By  these  pleadings  two  issues  are  distinctly  raised.  1.  Was 
there  such  an  agreement  between  the  parties  as  alleged  in  the 
statement  of  claim  ? 2.  Was  the  defendant  guilty  of  a breach 

of  the  same  ? 

Both  these  facts  are  put  in  issue,  and  the  plaintiffs  must 
prove  both  to  entitle  them  to  a decree. 

The  questions  which  the  defendant  refused  to  answer  were 
directed  to  the  second  point. 
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The  refusal  was  on  the  ground  that  the  plaintiffs  were  not 
entitled  to  an  answer  until  they  had  proved  the  agreement. 

With  this  I cannot  agree. 

The  rule  is  well  laid  down  in  Graham  qui  tam  v.  Temperance 
and  General  Life  Assurance  Co.  of  North  America  (1895),  16 
P.R.  536,  where  Street,  J.,  says  at  p.  539  : “ Wherever  discovery 
is  sought  in  aid  of  an  issue  which  must  be  determined  at  the 
hearing,  the  plaintiff  is  entitled  to  it  to  help  him  to  prove  the 
issue  ; but  where  it  is  sought  in  aid  of  something  which  does 
not  form  part  of  what  he  must  prove  at  the  hearing,  but  is 
merely  consequential  to  it,  the  right  is  not  absolute,  but  dis- 
cretional, until  the  plaintiff  has  established  his  fundamental 
right  at  the  hearing.” 

The  application  of  this  rule  to  the  present  case  seems  to  me 
decisive  of  the  motion,  which  should  be  granted  with  costs  to 
plaintiff  in  any  event.  Defendant  must  attend  at  his  own 
expense  for  further  examination  and  answer  the  questions,  so 
far  as  necessary  to  prove  the  second  point.  But  this  would  not 
extend  to  going  into  any  such  detail  as  will  be  proper  enough 
on  a reference  as  to  profits  and  damages,  nor  would  the  defen- 
dant necessarily  be  required  to  produce  his  books.  But  I am 
not  expressing  any  decided  opinion  on  this  point,  because  the 
defendant  has  positively  denied  having  had  any  business  deal- 
ings with  others  than  the  plaintiffs  during  the  term  of  his 
engagement  with  them. 

Had  he  rested  on  the  first  issue,  defendant  could  not  have 
been  compelled  to  answer  if  he  had  proceeded  as  indicated  by 
Street,  J.,  which  course  was  adopted:  see  S.  C.  (1896),  17 
P.R.  271. 

On  the  limits  of  discovery  reference  to  Bray  on  Discovery, 
pp.  11,  30  and  31  will  be  found  useful. 

From  this  judgment  the  defendant  appealed  to  a Judge  in 
Chambers. 

On  October  28th,  1904,  the  appeal  was  heard  before 
Idington,  J.,  in  Chambers,  when  the  same  counsel  appeared 
and  the  appeal  was  dismissed  with  costs. 

G.  F.  H. 
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1904 

Oct.  7. 
Oct.  11. 


[IN  CHAMBERS.] 

Perrins,  Limited  v.  Algoma  Tube  Works,  Limited. 

Discovery  — Foreign  Company  — Examination — Officer  Residing  Out  of  Juris- 
diction. 

An  order  will  not  be  made  for  the  examination  for  discovery  of  an  officer  resid- 
ing in  a foreign  country  of  a foreign  corporation,  although  such  corporation 
has  attorned  to  the  jurisdiction  of  the  Courts  of  this  Province. 

A motion  by  the  plaintiffs  for  an  order  allowing  them  to 
examine  for  discovery  at  Philadelphia  one  John  S.  Freeman,  a 
director  of  the  defendant  corporation,  was  argued  before  the 
Master  in  Chambers  on  the  3rd  of  October,  1904.  The  facts  and 
arguments  are  stated  in  the  judgment. 

C.  A.  Moss,  for  the  plaintiffs. 

W.  E.  Middleton,  for  the  defendants. 

October  7.  The  Master  in  Chambers  : — The  motion  was 
resisted  on  two  grounds.  The  first  was  that  Freeman  was  only 
a 'provisional  director  of  the  defendant  company,  which  was 
incorporated  under  R.S.O.  1897,  ch.  191,  by  letters  patent  dated 
the  30th  of  December,  1902,  but  that  no  steps  had  been  taken 
“ for  organizing  the  company  for  the  commencement  of  business.” 
To  this  it  was  replied  that  sec.  41  of  the  above  Act  is  a suffi- 
cient answer.  It  provides  that,  “ The  persons  named  as 
provisional  directors  in  the  special  Act  or  in  the  letters  patent 
shall  be  the  directors  of  the  company  until  replaced  by  others 
duly  elected  in  their  stead.”  With  that  contention  I agree. 

The  second  ground  of  opposition  was  that  there  is  no  provi- 
sion in  the  Rules  for  the  examination  for  discovery  of  an  officer 
of  a foreign  corporation  who  is  himself  resident  out  of  the 
jurisdiction.  The  argument  was  developed  in  the  way  following : 
In  the  Rules,  at  p.  65,  we  find  that  chapter  VII.  is  headed 
“ Discovery.”  This  is  then  subdivided  : 1.  “ Examination  for 
Discovery,”  439  to  462  ; 2.  “Production  and  Inspection  of  Docu- 
ments,” 463  to  474  ; and  3.  “Miscellaneous,”  475  to  477. 

It  was  argued  that  all  the  provisions  for  examination  for 
discovery  are  to  be  found  under  the  first  sub-head,  and  that  the 
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language  of  Rule  439  (a)  as  it  now  stands  (Rule  1250)  is 
inapplicable  to  a case  li^e  the  present,  because  an  officer  out  of 
the  jurisdiction  cannot  “be  compelled  to  attend  and  testify  in 
the  same  manner,  upon  the  same  terms  and  subject  to  the  same 
rules  of  examination  as  a witness,”  etc. ; that  this  is  the  case 
is  shewn  by  Central  Press  Association  v.  American  Press 
Association  (1890),  13  P.R.  353. 

It  was  further  argued  that  recourse  must  therefore  be  had  to 
Rule  477  ; but  that  this  Rule  only  speaks  of  “ parties  residing  out 
of  Ontario  ; ” and  that  an  officer  of  a litigant  corporation  is  not  a 
party , nor  in  a similar  position  in  regard  to  discovery  as  his 
examination  cannot  be  used  as  evidence  at  the  trial. 

These  objections,  though  sufficiently  formidable  to  require 
attention,  are  perhaps  not  insuperable.  Against  them  all  is  first 
the  uniform  practice  heretofore  to  the  contrary.  This  is  entitled 
to  great  weight,  though  the  maxim  “ Communis  error  facit 
jus”  may  not  be  strictly  applicable.  It  has,  however,  often 
been  said  by  Judges  of  eminence  that  it  is  more  necessary  that 
the  practice  should  be  settled  than  that  it  should  be  technically 
correct. 

The  argument  based  on  the  heading  and  sub-heads  of 
Chapter  VII.  seems  to  be  displaced  by  Rule  7,  which  says  that 
“ the  division,  etc.,  of  these  Rules  shall  not  affect  their  construc- 
tion.” 

The  more  serious  argument  founded  on  the  language  of 
Rule  439  (a)  can  reasonably  be  met  by  considering  the  origin  of 
the  practice  as  to  discovery,  and  the  method  of  obtaining  it  in 
the  case  of  corporations.  The  matter  is  discussed  in  Bray  on 
Discovery,  pp.  73-77,  and  in  the  judgment  of  Jessel,  M.R.,  in 
Wilson  v.  Church  (1878),  9 Ch.  D.  553,  at  pp.  555,  556.  Form- 
erly it  was  necessary  to  make  an  officer  of  the  defendant  corpor- 
ation a party  for  purposes  of  discovery.  This  is  no  longer 
necessary  after  Order  XXXI.,  r.  4,  which  is  the  equivalent  of 
our  Rule  439  (a). 

At  present,  therefore,  in  such  cases  some  suitable  officer  of 
the  corporation  is  to  be  deemed  to  be  a party  for  the  purposes 
of  discovery  and  is  substantially  covered  by  the  word  “ parties  ” 
in  Rule  477  to  that  extent. 

It  was  further  urged  that  if  Freeman  refused  to  attend  the 
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order  would  be  nugatory  and  therefore  should  not  be  issued. 
As  to  this,  it  is  sufficient  to  say  that  the  Court  will  not  presume 
that  the  defendant  company  has  come  in  and  submitted  to  the 
jurisdiction  only  to  set  its  order  at  defiance.  When  this  con- 
tempt has  manifested  itself,  it  will  be  time  enough  to  consider 
what  relief  (if  any)  can  be  given  to  the  plaintiff  company.  In 
the  meantime  the  order  will  go,  with  costs  in  the  cause. 

If  the  view  of  the  learned  counsel  for  the  defendants  is 
right,  he  will  have  rendered  good  service  by  calling  attention  to 
an  evil  which  will  doubtless  be  promptly  met  by  an  adequate 
remedy.  See  as  to  this,  Macdonald  v.  Norwich  Union  Ins.  Co. 
(1884),  10  P.R.  462,  at  p.  464,  last  paragraph. 

From  this  judgment  the  defendant  appealed  to  a Judge  in 
Chambers. 

On  October  11th,  1904,  the  appeal  was  heard  before 
Anglin,  J.,  in  Chambers,  when  the  same  counsel  appeared. 

November  1.  Anglin,  J. : — The  defendants  appeal  from  an 
order  of  the  learned  Master  in  Chambers  directing  that  a com- 
mission may  issue  to  take  the  examination  for  discovery  of 
John  S.  Freeman,  an  officer  of  the  defendant  corporation  resi- 
dent in  the  city  of  Philadelphia,  U.S.A. 

With  great  respect  I am  of  opinion  that  this  order  cannot 
be  supported. 

In  the  first  place  a commission  for  the  purpose  of  examina- 
tion for  discovery  is  machinery  not  contemplated  by  the  Rules 
making  provision  for  such  examinations.  “ These  Rules  were 
intended  to  provide  a complete  code  of  procedure  applicable  to 
persons  residing  out  of  that  jurisdiction  ” : Connolly  v.  Dowd 
(1897),  18  P.R.  38,  39.  The  group  of  Rules  dealing  with  the 
examination  of  residents  of  this  Province  expressly  extends  to 
the  examination  of  officers  of  corporations  (Rule  1250).  The 
Rule  providing  for  the  examination  of  persons  outside  the 
Province  is  in  terms  restricted  to  parties  litigant.  Whether 
the  omission  to  provide  for  the  examination  for  discovery  of 
non-resident  officers  of  litigating  corporations  be  accidental  or 
designed  I am  unable  to  read  into  this  “code  of  procedure ” 
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something  which  it  certainly  does  not  contain.  Its  inability  to 
secure  obedience  to  any  order  such  as  that  which  the  plaintiffs 
seek  by  any  sanction  which  the  Court  has  power  to  enforce  is  a 
sufficient  reason  for  the  belief  that  this  casus  omissus  is  such  of 
deliberate  purpose  on  the  part  of  the  framers  of  our  Consoli- 
dated Rules.  No  “practice  hitherto  always  followed  ...  is  a 
sufficient  warrant”  for  making  an  order  which  the  Rules  do  not 
authorize:  Appleby  v.  Turner  (1900),  19  P.R.  175,  177. 

The  appeal  must  be  allowed  with  costs,  to  be  paid  by  the 
respondents  in  any  event  of  this  action  to  the  appellants. 
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[IN  CHAMBERS.] 

Re  Martin. 

Will — Devise — Restraint  upon  Alienation — Validity — Summary  Application  to 
Determine — Rule  938 — Scope  of. 

A testator  devised  lands  to  his  sons,  subject  to  a restraint  upon  alienation. 
The  sons,  desiring  to  mortgage  the  lands  devised,  applied  under  Rule  938 
for  a determination  of  the  question  whether  the  restraint  was  valid  : — 

Held,  that  Rule  938  gives  no  authority  to  determine  such  a question. 

This  was  a summary  application  upon  originating  notice, 
under  Rule  938,  for  an  order  determining  a question  arising 
under  certain  clauses  of  the  will  of  Moses  Martin,  deceased. 
The  facts  appear  in  the  judgment. 

The  motion  was  heard  by  Street,  J.,  in  Chambers,  on 
the  11th  November,  1904. 

J.  M.  Ferguson , for  the  devisees,  the  applicants. 

J.  E.  Day,  for  the  executors. 

J.  A.  Walker,  K.C.,  for  the  Chatham  Loan  Co. 

November  24.  Street,  J.  : — The  testator  devised  to  each  of 
his  sons  50  acres  of  land  in  Dover  East,  subject  to  the  payment 
of  certain  charges  to  other  members  of  the  family.  At  the 
conclusion  of  these  devises  he  declared  in  his  will  as  follows : — 
“ None  of  my  sons  will  have  the  privilege  of  mortgaging  or 
selling  their  lot  or  farm  aforesaid  described,  but  if  one  or  more 
of  these  lots  have  to  be  sold  on  account  of  mismanagement  the 
executors  will  see  that  same  will  remain  in  the  Martin’s  estate.” 

The  five  sons  are  desirous  of  mortgaging  their  shares 
for  the  purpose  of  raising  money  to  pay  off  the  charges  which 
have  matured  and  certain  debts  of  the  testator  which  are 
charged  upon  the  land,  and  the  object  of  the  present  applica- 
tion, which  is  made  by  them,  is  to  obtain  the  opinion  of  the 
Court  as  to  whether  the  restraint  upon  alienation  which  the 
testator  has  attempted  to  create  is  valid. 

I cannot  find  that  Rule  938  gives  me  any  authority  to  deter- 
mine this  question.  The  question  propounded  is  one  with  which 
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the  executors  have  nothing  to  do,  and  it  does  not  in  any  way 
relate  to  the  administration  of  the  estate.  The  rights  or  inter- 
ests of  the  devisees  inter  se,  or  as  between  them  and  the  execu- 
tors, or  as  between  them  and  their  brother  and  sisters,  are  not 
in  question  at  all:  Re  Sherlock  (1897),  18  P.R.  6;  Re  Whitty 
(1899),  30  O.R.  300. 

The  only  question  is  whether  these  five  devisees  who  make 
the  application,  and  who  undoubtedly  take  under  the  will  a 
fee  simple  in  the  lands  devised  to  them,  are  restrained  from 
afterwards  dealing  with  their  lands  in  the  usual  manner. 

The  question  is  a highly  important  one,  and  has  been  the 
subject  of  great  differences  of  judicial  opinion,  and  I must  not 
assume  to  deal  with  it  without  jurisdiction  to  determine  it. 

The  motion  must  be  dismissed,  but,  as  objection  was  not 
taken  to  my  power  to  deal  with  the  question,  there  will  be 
no  costs. 


Street,  J. 
1904 

Re  Martin. 


E.  B.  B. 
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[IN  CHAMBERS.] 


Nov.  24. 


Re  McDougall. 


Will — Construction — Bequest  to  Wife — Limited  Power  of  Disposal — Summary 
Application — Rule  938 — Scope  of. 

A will  was  as  follows  : “I  bequeath  to  my  wife  all  that  I possess  with  full 
power  to  dispose  of  part  or  the  whole  as  she  and  the  children  may  think 
wisest  and  best  at  any  time  : ” — 

Held , that  the  widow  took  the  absolute  ownership  of  the  real  and  personal 
estate  of  the  testator,  and  that  the  children  took  no  interest  under  the  will. 

The  question  whether  the  widow  could  sell  without  the  consent  of  the  children 
was  not  a question  which  could  be  determined  upon  a summary  application 
under  Rule  938. 


This  was  a motion  by  Ellen  McDougall,  the  administratrix 
with  the  will  annexed  of  the  estate  of  her  deceased  husband, 
for  an  order  declaring  the  construction  of  the  will,  and 
determining  whether  she  alone  was  entitled  under  the  will  to 
the  estate  of  the  testator,  or  whether  her  children  were  entitled 
to  share  in  it. 

The  will  is  dated  the  23rd  August,  1903,  and  the  testator 
died  on  the  21st  September,  1903. 

The  will  was  as  follows  : — “ This  is  my  last  will  and  testa- 
ment. I bequeath  to  my  wife  all  that  I possess  with  full  power 
to  dispose  of  part  or  the  whole  as  she  and  the  children  may 
think  wisest  and  best  at  any  time.” 

He  appointed  no  executor,  and  letters  of  administration  with 
the  will  annexed  were  granted  to  his  widow  on  the  29th 
December,  1903. 

He  left  real  estate  of  the  value  of  $6,000,  and  personalty 
worth  about  $1,150,  and  six  children,  five  of  whom  were  infants. 

The  question  submitted  was  whether  the  children  took  any 
estate,  or  interest  in  the  estate,  under  the  will. 

The  motion  was  heard  by  Street,  J.,  in  Chambers,  on  the 
11th  November,  1904. 

W.  H.  Blake,  K.C.,  for  the  applicant. 

F.  W.  Harcourt,  for  the* five  infant  children. 

No  one  appeared  for  the  adult  child. 
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November  24.  Street,  J. : — I think  it  is  clear  that  the 
widow  takes  the  absolute  ownership  of  the  real  and  personal 
estate  of  the  testator,  and  that  her  children  take  Ho  interest  in 
it  under  the  will.  This  is  all  that  could  come  up  in  administra- 
tion proceedings,  and  it  is  as  far  as  Rule  938  permits  me  to  go 
in  interpreting  the  will:  Re  Sherlock  (1897),  18  P.R.  6;  Re 
Whitty  (1899),  30  O.R.  300. 

The  administratrix  has  the  ordinary  power,  without  regard 
to  the  will,  of  selling  so  much  of  the  estate  as  may  be  necessary 
for  payment  of  debts.  The  question  as  to  whether,  having  paid 
the  debts,  she  could  sell  the  rest  of  the  property  without  the 
consent  of  the  children  is  one  which  will  arise  if  she  desires  to 
sell  it  under  those  circumstances ; but  I have  no  authority  to 
determine  it  under  Rule  938. 

The  costs  of  the  application  should  be  paid  out  of  the  estate. 


Street,  J. 
1904 
Re 

McDougall. 


E.  B.  B. 
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[STREET,  J.] 


City  of  Hamilton  v.  Hamilton  Street  R.W.  Co. 


Street  Railways — Contract  with  Municipality — By-law — Intra  Vires — “ Workmen's 
Tickets  ” — Amendment  — 4 ‘ School  Children's  Tickets  " — Action  to  Enforce 
Contract — Parties — Attorney  -General  — Specific  Performance  — Injunction — 
Declaration  of  Right. 

Held,  upon  the  proper  construction  of  the  defendants’  Act  of  incorporation, 
36  Viet.  ch.  100  (0.),  the  amending  Act,  67  Viet.  ch.  90,  and  the  contract 
and  by-law  contained  in  the  schedule  to  the  latter  Act,  that  the  defendants 
were  bound  to  sell  the  tickets  called  “ workmen’s  tickets  ” upon  their  cars 
to  the  public,  and  to  receive  them  in  payment  of  fares  at  the  hours  men- 
tioned in  the  by-law,  not  from  workingmen  only,  but  from  the  public 
generally  ; and  that  the  provision  of  the  by-law  in  that  behalf  was  not  ultra 
vires  of  the  plaintiffs. 

2.  The  aforementioned  contract  was  modified,  in  accordance  with  a subse- 
quent by-law  of  the  plaintiffs,  by  requiring  the  defendants,  in  addition 
to  the  other  limited  tickets,  to  “give  to  any  child  between  5 and  14 
years  of  age,  when  going  to  school,  a ticket  to  go  and  return  on  the  date 
of  issue,  for  five  cents  : — 

Held,  that  there  was  nothing  in  this  amendment  to  prevent  children,  when 
going  to  school,  from  paying  their  fares  by  using  workmen’s  tickets,  within 
the  prescribed  hours. 

3.  That  the  plaintiffs  could  maintain  an  action  for  mandamus  or  mandatory 
injunction  to  compel  the  defendants  to  continue  to  sell  workmen’s  tickets, 
without  adding  the  Attorney-General  as  a party  representing  the  public. 

4.  The  defendants,  having  refused  to  sell  certain  classes  of  tickets  upon  their 
cars,  or  to  accept  them  from  persons  from  whom  they  were  bound  to  accept 
them  in  payment  of  fares,  were  restrained  from  running  cars  upon  which 
these  tickets  were  not  kept  for  sale,  and  this  restraint  was  coupled  with  a 
declaration  that  they  were  bound  to  sell  them  on  all  their  cars  to  all  persons 
desiring  to  buy  them,  and  to  receive  them  from  all  persons  in  payment  of 
fares  during  the  hours  mentioned  in  the  by-law. 

City  of  Kingston  v.  Kingston,  etc.,  Electric  R.  W.  Co.  (1897-8),  28  O.R.  399,  25 
A.R.  462,  distinguished. 


This  was  an  action  for  a mandamus  or  mandatory  injunc- 
tion to  compel  the  defendants  to  continue  to  sell  on  their  cars 
tickets  called  “ workmen’s  tickets  ” good  for  the  payment  of 
fares  at  certain  hours  of  the  day. 

The  action  was  based  upon  the  defendants’  agreements  of 
the  26th  March,  1892,  and  the  13th  September,  1898,  to 
perform,  observe,  and  comply  with  all  the  terms  of  the  plain- 
tiffs’ by-law  No.  624  passed  on  the  26th  March,  1892,  as 
modified  by  their  by-law  No.  955  passed  on  the  13th  Septem- 
ber, 1898.  By-law  No.  624  and  the  agreement  of  the  26th 
March,  1892,  are  set  out  in  the  schedule  to  the  Ontario  statute 
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56  Yict.  ch.  90,  extending  the  powers  of  the  defendants  and 
amending  their  Act  of  incorporation,  36  Viet.  ch.  100. 

By  sec.  19  of  by-law  No.  624  the  following  specifications 
regulating  the  running  of  the  street  railway  were  to  be  observed 
by  the  defendants : ( c ) The  said  company  may  charge  and 
collect  from  every  person,  on  entering  any  of  their  cars 
for  riding  any  distance  ...  a sum  not  exceeding  five 
cents  . . . and  shall  issue  workmen’s  tickets  at  eight  for 

25  cents,  good  during  the  following  hours,  namely : 6.30  to  8 
a.m.,  11.50  to  1.30  p.m.,  5.15  to  6.30  p.m.,  and  shall  also  carry 
children  between  5 and  12  years  of  age  for  a cash  fare  of  3 
cents,  or  give  10  children’s  tickets  for  25  cents.  . . . (o) 

Any  conductor  . . who  shall  collect  more  than  the  fare 

prescribed  by  the  by-law  shall,  on  conviction  thereof  in  the 
police  court,  pay  a fine  of  not  less  than  $5.  . . . (p)  The 

said  company  shall  keep  tickets  for  sale  at  some  place  in  the 
business  portions  of  the  city,  convenient  for  the  people,  and 
also  upon  their  cars,  and  they  shall  sell  tickets  to  persons 
desiring  the  same  at  a rate  not  exceeding  25  cents  for  6 tickets 
for  fare  to  any  point  within  the  city  limits. 

By  the  subsequent  by-law  No.  955,  clause  (c)  of  sec.  19  of 
by-law  No.  624  was  amended  by  providing  that  limited  tickets 
might  be  used  from  5 to  6.30  p.m.,  instead  of  from  5.15  to  6.30 
p.m.,  and  by  adding  thereto  the  following,  “ and  shall  give  to 
any  child  between  5 and  14  years  of  age,  when  going  to  school, 
a ticket  to  go  and  return  on  the  date  of  issue,  for  5 cents. 

The  company  shall  put  up  inside  each  car  ...  a notice 
stating  the  hours  within  which  limited  tickets  may  be  used.” 

The  defendants  denied  any  binding  obligation  on  their  part 
to  sell  these  tickets  at  all  on  the  cars  or  to  receive  them  from 
persons  other  than  working  men ; and  they  alleged  that  the 
action  in  any  event  was  not  maintainable  without  the  presence 
on  the  record  of  the  Attorney-  General ; and  that  their  contract 
was  not  such  a contract  as  entitled  the  plain  tiffs  to  a judgment 
in  the  nature  of  specific  performance. 


1904 

City  of 
Hamilton 
v. 

Hamilton 
Street 
R.W.  Co. 


The  action  was  tried  before  Street,  J.,  at  Toronto,  on  the 
17th  October,  1904,  without  a jury. 
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The  facts  were  all  admitted,  and  are  sufficiently  stated  in 
the  judgment. 

F.  MacKelcan,  K.  C.,  and  W.  R.  Riddell,  K.  C.,  for  the 
plaintiffs. 

E.  D.  Armour,  K.C.,  and  G.  H.  Levy,  for  the  defendants. 


November  3.  Street,  J. : — At  the  conclusion  of  the  argu- 
ment! gave  judgment  upon  some  of  the  questions  involved, 
holding  that,  upon  the  proper  construction  of  the  contract  and 
by-law  and  the  defendants’  Acts  of  incorporation,  they  were 
bound  to  sell  the  tickets  called  workmen’s  tickets  upon  their 
cars  to  the  public,  and  to  receive  them  in  payment  of  fares  at 
the  hours  mentioned  in  the  by-law,  not  from  working  men 
only,  but  from  the  public  generally,  without  regard  to  the 
occupation  or  absence  of  occupation  of  any  person  tendering 
them.  I further  held  that  the  objection  that  the  stipulation 
was  ultra  vires  of  the  plaintiffs  was  untenable.  I reserved 
only  the  questions  : 1st,  As  to  the  right  of  the  plaintiffs  to 
maintain  this  action  without  adding  the  Attorney-General  as  a 
party  representing  the  public ; and  2nd,  As  to  whether  the 
remedy  of  mandamus  or  mandatory  injunction  could  be 
granted. 

I have  not  been  referred  to  any  authority  in  support  of  the 
contention  that  the  Attorney-General  is  a necessary  party  to 
this  action,  and  I have  not  been  able  to  discover  any.  The 
plaintiffs  were  vested  by  law,  if  not  with  the  ownership, 
certainly  with  full  powers  of  management,  of  the  streets  in 
Hamilton.  One  of  the  powers  given  them  by  statute  was  that 
of  entering  into  an  arrangement  with  the  defendants  for  the 
running  by  them  of  their  cars  through  the  streets  upon  such 
terms  as  the  plaintiffs  might  see  fit  to  require.  The  by-law 
No.  624,  and  the  agreement,  by  which  the  defendants  as  well  as 
the  plaintiffs  agreed  to  be  bound  by  the  terms  of  the  by-law, 
were  passed  and  entered  into  in  pursuance  of  the  legislative 
authority  to  that  effect.  The  defendants  have  broken  their 
agreement,  as  I have  held,  in  refusing  to  sell  workmen’s  tickets 
on  the  cars,  and  in  refusing  to  sell  them  to  any  persons  but 
working  men.  The  provision  which  the  defendants  have 
broken  was  part  of  the  consideration  promised  by  them  in 
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return  for  the  leave  given  them  to  use  the  streets  of  the  city. 
It  was  an  express  contract  entered  into  between  the  plaintiffs 
and  the  defendants,  authorized  by  statute,  and  I see  no  ground 
for  holding  that  an  action  to  enforce  it  cannot  be  maintained 
by  one  of  the  parties  to  it  without  the  aid  of  the  Attorney- 
General.  See,  upon  this  point,  the  concluding  paragraph  of  the 
judgment  in  Wilson  v.  Furness  R.W.  Go.  (1869),  L.R.  9 Eq.  28, 
at  p.  34. 

The  remaining  ground  relates  to  the  power  of  the  Court  to 
grant  relief  and  the  nature  of  the  relief  to  be  granted.  The 
defendants  have  obtained  from  the  plaintiffs  permission  to  lay 
their  tracks  in  the  public  streets  of  the  city,  and  to  run  their 
cars  upon  them,  upon  the  faith  of  their  promise  to  sell  tickets 
on  their  cars  at  certain  definite  rates.  After  living  up  to  this 
stipulation  for  eleven  years,  they  have  sought  to  alter  the  rates 
and  to  refuse  to  sell  certain  classes  of  tickets  at  all  upon  the 
cars,  or  to  accept  them  from  persons  from  whom,  in  my  opinion, 
they  were  bound  to  accept  them  in  payment  of  fares.  In  other 
words,  they  have  endeavoured  to  charge  higher  fares  than  those 
which  they  agreed  to  charge  in  certain  cases.  The  defendants 
had  an  undoubted  right  to  submit  their  interpretation  of  the 
contract  to  the  Courts  for  adjudication : but  they  have  in  the 
present  action  gone  much  further  and  contended  that,  even  if 
their  interpretation  should  be  held  to  be  the  wrong  one,  and 
that  of  the  plaintiffs  the  right  one,  the  plaintiffs,  though  having 
the  right  to  enforce  the  agreement,  were  powerless,  because  of  a 
supposed  inability  on  the  part  of  the  Courts  to  compel  the 
defendants  to  perform  it. 

They  are  endeavouring  by  this  contention  to  retain  the 
benefits  of  the  agreements  without  performing  the  promises 
upon  which  they  obtained  them.  In  the  case  of  City  of  King- 
ston v.  Kingston , etc.,  Electric  R.W.  Co.  (1897-8),  28  O.R.  399, 
25  A.R.  462,  a similar  contention  was  successfully  raised,  but 
in  that  case  it  was  found  that  no  relief  could  be  given  which 
did  not  involve  a minute  supervision  over  the  working  of  the 
defendants’  line  of  railway. 

In  the  present  case,  what  the  defendants  have  done  is  to 
run  cars  upon  which  they  do  not  keep  for  sale  to  persons 
desiring  the  same  the  limited  tickets  called  “ workmen 
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tickets,”  contrary  to  sub-sec.  ( p ) of  sec.  19  of  the  by-law  No. 
624,  embodied  in  the  contract  between  the  plaintiffs  and 
defendants. 

If  they  are  restrained  from  running  cars  upon  which  these 
tickets  are  not  kept  for  sale,  and  this  restriction  is  coupled  with 
a declaration  that  they  are  bound  to  sell  them  on  their  cars  to 
all  persons  desiring  to  buy  them,  and  to  receive  them  from  all 
persons  in  payment  of  fares  during  the  hours  mentioned  in 
sub-sec.  ( c ) of  sec.  19,  I think  the  object  of  the  present  action 
will  be  attained,  without  any  violation  of  established  principles, 
and  I therefore  so  order  and  declare. 

I refer  to  Wilson  v.  Furness  R.  W.  Co.,  L.R.  9 Eq.  28 ; 
Greene  v.  West  Cheshire  R.W.  Co.  (1871),  L.R.  13  Eq.  44. 

The  defendants  must  pay  the  costs  of  the  action  and 
injunction  motion. 


November  18.  Street,  J.: — In  settling  the  judgment  a 
question  has  been  raised  as  to  whether  the  declaration  that  the 
defendants  are  bound  to  receive  the  limited  tickets  called 
workmen’s  tickets  from  all  persons  during  the  prescribed  hours 
should  be  qualified  by  excepting  the  case  of  children  between 
5 and  14  years  of  age,  when  going  to  school.  The  agreement 
between  the  parties  was  modified  on  the  13th  September,  1898, 
in  accordance  with  by-law  No.  955,  by  requiring  the  defen- 
dants, in  addition  to  the  other  limited  tickets,  to  “ give  to  any 
child  between  5 and  14  years  of  age  when  going  to  school  a 
ticket  to  go  and  return  on  the  date  of  issue,  for  five  cents.” 

In  my  opinion,  there  is  nothing  in  this  amendment  to  pre- 
vent children  when  going  to  school  from  paying  their  fares  by 
using  workmen’s  tickets,  provided  they  use  them  within  the 
prescribed  hours,  as  they  might  have  done  before  the  amend- 
ment to  the  agreement  if  they  preferred  to  do  so.  The 
amendment  does  not  make  it  compulsory  upon  the  children  to 
buy  a return  ticket  for  five  cents  when  going  to  school, 
although  it  makes  it  compulsory  on  the  defendants  to  sell  such 
tickets  to  them  if  they  are  demanded. 

Costs  of  speaking  to  the  minutes  to  be  added  to  the  plain- 
tiffs’ costs  of  the  action. 


T.  T.  R. 
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[DIVISIONAL  COURT.] 
Bessemer  Gas  Engine  Co.  v.  Mills. 


d.  c. 

1904 

Nov.  5. 


Company — Extra-provincial  Corporation — Sale  of  Goods  without  License — Resi- 
dent Agent — 63  Viet.  ch.  24,  secs.  6,  14  (O. ) 

The  plaintiffs,  a foreign  corporation  not  licensed  to  do  business  in  Ontario, 
authorized  F.,  a resident  of  the  Province,  to  sell  their  engines  at  certain 
specified  prices,  upon  commission.  F.  never  went  out  to  solicit  orders,  but 
took  only  those  which  came  to  him  at  his  place  of  business.  He  sold  an 
engine  for  the  plaintiffs  to  the  defendant,  and  this  action  was  brought  to 
recover  the  price  : — 

Held,  that  F.  was  a resident  agent  or  representative  of  an  extra-provincial  cor- 
poration, within  the  meaning  of  sec.  6 of  63  Viet.  ch.  24  (O.),  and  the  plain- 
tiffs, being  unlicensed,  were,  by  sec.  14,  incapable  of  maintaining  the  action. 

Judgment  of  the  county  court  of  Lambton  reversed. 


The  action  was  brought  to  recover  the  price  of  a gas  engine, 
and  the  freight  and  duty  on  it,  sold  and  delivered  by  the 
plaintiffs  to  the  defendant,  and  accepted  by  the  defendant. 

The  plaintiffs  were  a foreign  corporation,  having  their  head 
office  in  the  State  of  Pennsylvania,  and  the  defendant  was  an 
oil  operator  residing  in  the  township  of  Sarnia,  in  the  Province 
of  Ontario. 

On  the  6th  June,  1903,  the  plaintiffs  wrote  to  one  W.  H. 
Fogle,  an  oil  operator  residing  at  Mandaumin,  in  the  county  of 
Lambton,  in  the  Province  of  Ontario,  authorizing  him  to  sell 
their  engines  at  certain  prices  specified  in  a price  list  furnished 
to  him  ; they  agreed  to  allow  him  a discount  of  10  per  cent, 
from  the  prices  therein  set  forth,  and  they  asked  him  to  take 
great  care  to  sell  only  to  “ responsible  parties.” 

On  the  10th  September,  1903,  Fogle  sold  an  engine  for  the 
plaintiffs  to  the  defendant,  at  the  scheduled  price,  and  wrote 
them  asking  them  to  send  it  on  at  once,  which  they  did.  After 
using  it  for  some  time,  the  defendant  complained  of  its  work, 
and  endeavoured  to  get  the  plaintiffs  to  make  a reduction  from 
the  price,  which  they  refused  to  do.  They  then  brought  the 
present  action,  and  the  defendant  set  up  several  defences  to  it. 
He  denied  any  contract  with  the  plaintiffs,  and  alleged  that  he 
had  purchased  from  Fogle ; he  alleged  that  the  engine  had  been 
unskilfully  set  up  by  Fogle,  and  claimed  SI  75  damages  by 
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reason  of  the  manner  in  which  it  had  been  set  up ; he  disputed 
the  contract  price  claimed  by  the  plaintiffs ; and  he  set  up  that 
the  plaintiffs  were  an  extra-provincial  corporation,  that  they 
had  not  taken  out  a license  under  63  Viet.  ch.  24  (O.),  and  were 
disentitled  from  recovering  under  sec.  14  of  that  Act.  This 
action  was  brought  on  the  23rd  March,  1904,  in  the  county 
court  of  Lambton,  and  was  tried  before  MacWatt,  Co.J.,  on  the 
16th  and  17th  June,  1904,  with  a jury.  The  jury  found  in  the 
plaintiffs’  favour  as  to  the  price  claimed  by  the  plaintiffs,  and 
they  found  against  the  defendant  upon  his  claim-  for  damages. 
The  Judge  found  all  the  other  questions  in  the  plaintiffs’ 
favour,  and  directed  judgment  to  be  entered  for  them  for 
$308.17  and  costs. 


The  defendant  appealed,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Falconbridge,  C.J.K.B.,  Street 
and  Britton,  JJ.,  on  the  4th  October,  1904. 

W.  J.  Hanna,  for  the  defendant. 

W.  R.  Riddell , K.C.,  for  the  plaintiffs. 

November  5.  Street,  J.: — It  was  not  disputed  either  at 
the  trial  or  before  us  that  the  plaintiffs  are  an  extra-provincial 
corporation,  within  the  meaning  of  63  Viet.  ch.  24  (O.),  and 
that  W.  H.  Fogle  is  a resident  of  this  Province,  and  that  the 
plaintiffs  had  not  obtained  a license. 

The  bargain  between  Fogle  and  the  defendant  was  made  in 
the  county  of  Lambton,  at  Fogle’s  place,  and  he  wrote  to  the 
plaintiffs  to  send  an  engine  to  him  to  fill  the  bargain,  and  this 
was  done  and  the  engine  was  delivered  by  Fogle  to  the  defen- 
dant at  his  wells  in  the  county  of  Lambton. 

The  14th  section  of  the  Act  provides  that  so  long  as  any 
extra-provincial  corporation  remains  unlicensed  under  the  Act 
it  shall  not  be  capable  of  maintaining  any  action  in  any  Court 
in  Ontario  in  respect  of  any  contract  made  in  whole  or  in  part 
within  Ontario  in  the  course  of  or  in  connection  with  business 
carried  on  contrary  to  the  provisions  of  sec.  6 of  the  Act. 

Section  6 provides  that  no  extra-provincial  corporation 
shall  carry  on  within  Ontario  any  of  its  business  unless  and 
until  a license  . . . has  been  granted  to  it ; and  no  . • 
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agent  or  other  person  shall,  as  the  representative  or  agent  of 
. . any  such  . . corporation,  carry  on  any  of  its  business 

in  Ontario  unless  and  until  such  corporation  has  received  such 
license  . . . : Provided  that  taking  orders  for  or  buying  or 

selling  goods  . . by  travellers  or  by  correspondence,  if  the 

corporation  has  no  resident  agent  or  representative  and  no 
office  or  place  of  business  in  Ontario,  shall  not  be  deemed  a 
carrying  on  of  business  within  the  meaning  of  the  Act. 

I think  it  is  plain  from  an  examination  of  these  sections 
that  the  Legislature  have  forbidden  extra-provincial  corpora- 
tions which  have  not  taken  out  a license  from  selling  their 
goods  in  this  Province  except  under  the  circumstances 
mentioned  in  the  proviso  to  sec.  6.  I do  not  think  the  facts 
bring  the  case  within  that  exception.  Fogle,  who  made  the 
sale,  was  a resident  agent,  in  my  opinion,  within  the  meaning 
of  the  proviso ; he  says  in  his  evidence  that  he  never  went  out 
to  solicit  orders,  but  took  only  those  which  came  to  him  at  his 
place  of  business.  He  was  clearly  authorized  in  writing  by  the 
plaintiffs  to  sell  their  goods  at  fixed  prices  upon  commission. 
There  was,  therefore,  a contract  made  verbally  in  Ontario,  and 
completed  there  by  delivery  of  the  goods  and  part  payment, 
contrary  to  the  provisions  of  the  6th  section  of  the  Act,  and 
the  plaintiffs,  having  admittedly  no  license,  cannot  maintain  an 
action. 

In  my  opinion,  therefore,  the  appeal  must  be  allowed  with 
costs,  and  judgment  must  be  entered  in  the  court  below  for  the 
defendant  upon  the  issue  upon  which  he  has  succeeded,  with 
costs.  Such  costs,  however,  must  be  limited  to  those  to  which 
he  would  have  been  entitled  had  that  been  his  only  defence. 
The  plaintiffs  are  entitled  to  have  the  other  issues  found  in 
their  favour,  with  the  costs  of  them,  and  to  set  off  such  costs 
against  the  defendant’s  costs  of  defence.  The  action  will  be 
dismissed,  but  without  prejudice  to  the  plaintiffs’  right  to  bring 
another  action  as  permitted  by  sec.  14  of  the  Act  in  case  they 
shall  take  out  a license  under  the  Act. 

I have  referred  to  the  following  amongst  other  cases  upon 
the  point  involved : Corbett  v.  General  Steam  Navigation  Co l 
(1859),  4 H.  & N.  482;  Baillie  v.  Goodwin  (1886),  33  Ch.  H. 
604;  In  re  Brown  v.  London  and  North-Western  B.W.  Co. 
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(1863),  4 B.  & S.  326;  Brampton  v.  Beddoes  (1863),  13  C.B.N.S. 
538;  Holmes  v.  Holmes  (1873),  40  Conn.  117 ; City  of  London 
v.  Watt  (1893),  22  S.C.R.  300;  Ex  p.  Charles  (1872),  L.R.  13 
Eq.  638. 

Falconbridge,  C.J.,  concurred. 

Britton,  J.: — That  the  defendant  received,  in  the  property- 
purchased  from  the  plaintiffs,  good  value  to  the  amount  sued 
for,  is  well  established  by  satisfactory  evidence,  and,  in  my 
opinion,  the  verdict  of  the  jury  was  right. 

The  sole  question  is  whether  Fogle  was  a resident  agent  or 
representative  of  the  plaintiffs  in  Ontario  within  the  meaning 
of  sec.  6 of  ch.  24,  63  Viet.  (O.) 

I reluctantly  come  to  the  conclusion  that  Fogle  was  such 
agent.  He  was  not  a traveller.  He  was  not  acting  as  to  an 
isolated  transaction,  but  under  general  appointment  or  authority 
as  disclosed  in  the  plaintiffs’  letter  of  the  6th  June,  1903. 
That  letter  states  : “ Now  we  will  allow  you  to  sell  our  engine 
in  your  section  for  the  present,  and  enclose  you  herewith  a 
price  list  of  the  oil  country  engines.  . . From  the  enclosed 

list  we  will  allow  you  a discount  of  ten  per  cent.  You  to  see 
to  the  setting,  starting,  and  the  connecting  up  of  all  the 
engines  you  sell.  . . . We  sincerely  trust  that  you  will  be 

able  to  send  us  orders  for  some  engines,  and  would  suggest  that 
you  take  great  care  that  you  sell  only  to  responsible  parties.” 

Selling  in  such  circumstances  was  carrying  on  business  to 
that  extent  in  Ontario.  The  contract  with  the  defendant  was 
made  in  Ontario,  and  the  case  does  not  come  within  the  saving 
clause  of  sec.  6.  For  these  reasons,  I agree  that  the  plaintiff’s 
cannot  maintain  an  action  in  Ontario  until  they  take  out  a 
license  under  the  Act. 


T.  T.  R. 
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[DIVISIONAL  COURT.] 

Craig  v.  McKay  et  al. 


d.  c. 

1904 
Oct.  27. 


Bankruptcy  and  Insolvency — Assignment  for  Creditors — Mortgage  by  Insolvent — 
Preference — Purchase  by  Assignee — Action  to  Set  aside  Mortgage — Status 
of  Assignee — Statutory  Presumption — Rebuttal — Nonsuit — New  Trial. 

On  the  15th  October,  1896,  an  insolvent  made  a second  mortgage  of  his  farm 
to  the  defendants,  solicitors,  as  security  for  a bill  of  costs,  and  six  days 
later  made  a statutory  assignment  to  the  plaintiff  for  the  benefit  of  creditors. 
The  assets  were  realized  and  a dividend  paid  to  the  creditors  in  June,  1897. 
The  farm  was  sold,  subject  to  the  first  mortgage,  on  the  13th  March,  1897, 
to  a nominal  purchaser,  who  conveyed  it  to  the  plaintiff  himself  in  August, 
1897.  After  providing  for  the  first  mortgage  out  of  the  purchase  money, 
there  was  a balance  of  $600,  which  the  plaintiff  distributed  among  the 
creditors.  The  defendants  filed  their  claim  as  creditors  (but  without  dis- 
closing their  mortgage)  in  December,  1896,  and  received  their  share  of  the 
dividend  in  June,  1897.  The  defendants’  mortgage  was  not  registered  uptil 
the  10th  February,  1897,  and  the  plaintiff  had  no  notice  or  knowledge  of  it 
until  October,  1897.  The  plaintiff  took  possession  of  the  farm  with  know- 
ledge of  the  creditors  of  the  purchase  by  him,  and  so  remained  until  he 
received  notice  of  the  exercise  of  the  power  of  sale  contained  in  the  defendants’ 
mortgage,  on  the  10th  May,  1903,  when  this  action  was  begun  by  the  plaintiff 
as  assignee  to  invalidate  the  instrument  or  to  stay  proceedings  thereon. 

The  action  was  tried  without  a jury,  and  the  trial  Judge  dismissed  it  without 
hearing  the  defendants’  evidence  : — 

Held , held  that  the  plaintiff  was  still  assignee  and  had  a status  to  maintain  the 
action  ; his  purchase  of  the  farm  could  not  stand  for  his  own  benefit,  and  he 
was  to  be  regarded  as  in  possession  as  trustee  for  the  creditors  and  liable  to 
account,  which  he  submitted  to  do. 

Held,  also,  in  view  of  the  conflicting  authorities,  that  the  defendants  should 
be  allowed  upon  a new  trial  to  give  evidence  to  shew  the  validity  of  their 
mortgage,  notwithstanding  the  presumption  that  it  was  an  unjust  preference 
within  the  meaning  of  54  Viet.  ch.  20,  sec.  2,  sub-sec.  2 (b)  (O. ),  and  not- 
withstanding the  decision  in  Macdonald  v.  Worthington  (1882),  7 A.R.  531, 
as  to  the  effect  of  accepting  a nonsuit  in  an  action  tried  without  a jury. 

Judgment  of  Britton,  J.,  reversed  ; Idington,  J.,  dissenting. 


Appeal  by  the  plaintiff  from  the  judgment  of  Britton,  J., 
dismissing  an  action  brought  by  the  plaintiff  as  assignee  for  the 
benefit  of  creditors  of  one  Yandecar  to  set  aside  a mortgage  upon 
a farm,  made  by  Vandecar  to  the  defendants,  as  preferential  and 
void  under  the  Assignments  Act.  The  plaintiff,  as  assignee,  con- 
veyed the  land  in  1897  to  one  Rose,  and  Rose  conveyed  to  the 
plaintiff,  who  then  knew  nothing  of  the  defendants’  mortgage. 
The  plaintiff  paid  $600,  which  was  divided  among  the  creditors. 
The  trial  Judge  (at  a trial  without  a jury)  held  that  the  plaintiff 
could  not  maintain  the  action,  and  dismissed  it  without  hearing 
evidence  for  the  defence.  The  facts  appear  in  the  judgments. 
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D*  c*  The  appeal  was  heard  by  a Divisional  Court  composed  of 

19Qi  Boyd,  C.,  Meredith  and  Idington,  JJ.,  on  the  11th  and  12th 
Craig  October,  1904. 

McKay.  Arnoldi,  K.C.,  and  P.  McDonald , for  the  plaintiff. 

G.  H.  Watson , K.C.,  for  the  defendants. 


October  27.  Boyd,  C. : — The  plaintiff  is  assignee  in  law  of 
the  Vandecar  estate,  and  sues  in  that  character  to  vacate  a 
mortgage  for  $250  made  by  the  insolvent,  a few  days  before 
the  assignment,  to  the  defendants,  upon  a farm  already  mort- 
gaged to  the  Huron  and  Erie  Loan  Company  for  $3,600.  The 
defence  is,  that  the  farm  was  sold  by  the  assignee  and  pur- 
chased on  his  behalf  for  $4,200  in  March,  1897,  and  is  now 
vested  in  him  as  owner.  The  learned  Judge  has  ruled  that 
such  is  his  legal  position,  and  declines  to  regard  his  status  as 
sufficient  to  justify  the  maintenance  of  this  action.  No  doubt, 
qua  owner,  he  could  not  attack  the  prior  registered  mortgage — 
qua  assignee  for  creditors  he  can  impeach  the  mortgage  under 
the  statute  then  in  force,  54  Viet.  ch.  20,  sec.  2,  sub-sec.  2 ( b ) 
(O.)  * The  mortgage  for  $250  was  to  secure  a bill  of  costs  of 
the  mortgagees;  it  was  made  on  the  15th  October,  1896,  but  it 

*1.  Section  2 of  the  Act  respecting  Assignments  and  Preferences  by  Insol- 
vent Persons  (R.S.O.  1887,  ch.  124),  is  repealed  and  the  following  substituted 
therefor : — 

2.  . . . (2)  Subject  also  to  the  said  provisions  of  the  third  section  of 

this  Act,  every  gift,  conveyance,  assignment  or  transfer,  delivery  over  or  pay- 
ment of  goods,  chattels  or  effects,  or  of  bills,  bonds,  notes,  or  securities,  or  of 
shares,  dividends,  premiums,  or  bonus  . . . or  of  any  other  property,  real 

or  personal,  made  by  a person  at  a time  when  he  is  in  insolvent  circumstances, 
or  is  unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve  of  insolv- 
ency, to  or  for  a creditor  with  intent  to  give  such  creditor  an  unjust  preference 
over  his  other  creditors  or  over  any  one  or  more  of  them,  shall,  as  against  the 
creditor  or  creditors  injured,  delayed,  prejudiced  or  postponed,  be  utterly 
void 

(6)  Subject  to  the  provisions  of  section  3 aforesaid,  if  such  transaction 
with  or  for  a creditor  has  the  effect  of  giving  that  creditor  a preference  over 
the  other  creditors  of  the  debtor  or  over  any  one  or  more  of  them,  it  shall,  if 
the  debtor  within  sixty  days  after  the  transaction  makes  an  assignment  for  the 
benefit  of  his  creditors,  be  presumed  to  have  been  made  with  the  intent 
aforesaid,  and  to  be  an  unjust  preference  within  the  meaning  hereof,  whether 
the  same  be  made  voluntarily  or  under  pressure.  . . . 

3.  Nothing  in  this  Act  contained  shall  affect  any  action,  suit  or  proceed- 
ing now  (4th  May,  1891)  pending.  . . 
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was  not  registered  until  the  10th  February,  1897.  The  assign- 
ment for  creditors  was  executed  on  the  21st  October,  1896. 
The  assets  were  all  realized,  and  distribution  of  a dividend  of 
7 per  cent,  was  made  about  the  12th  July,  1897.  The  farm 
was  sold,  subject  to  the  first  mortgage,  on  the  13th  March. 
1897,  and  the  conveyance  taken,  through  a nominal  purchaser, 
to  the  plaintiff*  in  August,  1897.  After  providing  for  the  first 
mortgage,  there  came  out  of  the  purchase  money  a balance  of 
$600,  which  was  paid  by  the  plaintiff*  and  distributed  among 
the  creditors.  The  defendants  filed  their  claim  as  creditors 
(but  without  disclosing  the  mortgage)  in  December,  1896,  and 
received  their  share  of  the  dividend  in  July,  1897. 

It  is  proved  that  the  plaintiff*  had  no  notice  or  knowledge 
of  the  $250  mortgage  till  October,  1897,  after  the  estate  had 
been  wound  up  and  distributed. 

The  plaintiff  took  possession  of  the  farm  with  knowledge 
of  the  creditors  of  the  purchase  by  him,  and  so  remained  until 
disturbed  by  notice  of  the  exercise  of  the  power  of  sale 
contained  in  the  defendants’  mortgage,  on  the  10th  May,  1903, 
and  then  this  action  was  begun  to  invalidate  the  instrument  or 
to  stay  proceedings  thereon. 

The  evidence,  so  far  as  given,  was  for  the  plaintiff,  and  it 
disclosed  sufficient  to  justify  a declaration  that  the  mortgage 
was  null  and  void  ab  initio  as  against  creditors.  We  were 
pressed  to  hold  that  it  was  invalid  under  the  clause  of  the 
statute  referred  to,  by  virtue  of  an  irrebuttable  presumption. 
I am  not  disposed  to  go  to  that  length,  having  regard  to  the 
confused  and  conflicting  state  of  judicial  opinion,  and  in  the 
absence  of  any  determinative  decision  on  the  very  point,  bind- 
ing upon  this  Divisional  Court. 

If  the  judicial  opinions  on  this  matter  of  conclusive  pre- 
sumption are  to  be  counted  and  not  weighed,  they  appear  to 
stand  thus  (as  far  as  I have  observed) : — 

In  favour  of  the  presumption  being  irrebuttable : Draper, 
C.  J.,  and  Patterson,  J.  A.,  in  Davidson  v.  Ross  (1876),  24  Gr. 
22,  at  pp.  44  and  72;  Osier,  J.A.,  in  Lawson  v.  McGeoch 
(1893),  20  A.R.  464,  at  p.  471. 

In  favour  of  the  presumption  being  examinable : Spragge, 
V.-C.,  in  Newton  v.  Ontario  Bank  (1867),  13  Gr.  652,  at  p. 
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658;  Strong,  V.-C.,  in  Allan  v.  Clarkson  (1870),  17  Gr.  570; 
G wynne,  J.,  in  McWhirter  v.  Thorne  (1869),  19  C.P.  302,  at  p. 
308  ; Wilson,  J.,  in  Campbell  v.  Barrie  (1871),  31  U.C.R.  279 ; 
Rose,  J.,  in  Kirby  v.  Rathbun  Co.  (1900),  32  O.R.  9,  at  p.  13 ; 
Ritchie,  Eq.J.,  in  Longworth  v.  Merchants’  Bank  of  Halifax 
(1877),  Russ.  Eq.  Dec.  (N.S.)  255,  260;  Burton,  J.A.,  in  Lawson  v. 
McGeoch,  20  A.R.  at  p.  468 ; Proudfoot,  V.-C.,  in  Davidson  v. 
Ross,  24  Gr.  at  p.  34. 

In  dubio:  Moss,  J.A.,  in  Davidson  v.  Ross,  24  Gr.  at  p.  89 ; 
Hagarty,  C.J.O.,  in  Lawson  v.  McGeoch,  20  A.R.  at  p.  467. 

But  it  is  not  necessary  to  deal  with  this  point  of  law,  as  I 
think  the  defendants  should  be  allowed  to  exhaust  their 
evidence  upon  the  defence,  if  they  wish  to  do  so,  upon  a 
further  hearing  of  the  case. 

I cannot  affirm  the  ruling  that  the  plaintiff  has  no  status  to 
sue.  He  comes  into  Court  as  assignee,  and  he  offers  to  account 
for  the  land  purchased  by  him  on  the  usual  footing  of  trustee- 
ship for  the  body  of  creditors,  and  this  relief  may  be  worked 
out  by  a reference. 

The  reason  for  entertaining  jurisdiction  is,  that  the  distri- 
bution of  the  estate  as  settled  in  1897  is  being  disturbed  by  the 
assertion  of  the  defendants’  rights  under  the  mortgage.  The 
existence  of  that  mortgage  should  have  been  divulged,  and 
would  thereupon  have  been  dealt  with  before  any  distribution 
was  made.  The  defendants  are  to  blame  for  the  delay  and 
concealment.  The  attempt  now  made  is  to  get  paid  their 
claim  in  full — by  virtue  of  a security  which  the  statute  declares 
to  be  an  unjust  preference. 

To  procure  equitable  adjustment  in  the  interests  of  ad 
creditors,  the  plaintiff  is  the  proper  person  to  sue  as  assignee. 
The  situation  is  not  different  from  what  would  have  arisen  had 
the  purchaser  of  the  farm  been  a stranger  to  the  insolvent 
estate.  Had  a stranger  bought,  he  would,  in  the  circumstances 
disclosed,  have  been  obliged  to  pay  the  defendants’  mortgage, 
but  would  have  fallen  back  for  relief  upon  the  assignee,  to  be 
recouped  the  amount  of  the  mortgage  ; and  the  assignee  would 
then  have  had  recourse  to  the  body  of  creditors  to  repay  from 
the  dividends  received  by  them  such  proportion  as  would  make 
good  the  amount  he  had  overpaid  in  the  distribution  of  the 


VIII.] 


ONTARIO  LAW  REPORTS. 


655 


supposed  assets.  This  would  be  the  proper  result  of  the 
equities  between  a stranger  who  purchased  and  the  assignee, 
the  vendor,  having  regard  to  the  substance  of  the  transaction 
divested  of  any  special  modifications  that  might  result  from  the 
method  of  conveyancing. 

This  suit  is  or  may  be  properly  constituted  so  as  finally  to 
determine  the  validity  of  the  defendants’  mortgage  and  to 
shape  subsequent  relief  in  accordance  with  whatever  the  result 
may  be. 

If  the  defendants  pay  the  costs  occasioned  by  the  former 
partial  trial  and  this  appeal,  the  case  will  go  down  to  be  tried 
out  on  all  the  evidence  that  may  be  adduced,  and  subsequent 
costs  will  be  dealt  with  on  the  new  trial. 

If  the  defendants  decline  this  proposition,  the  judgment 
will  be  to  vacate  the  defendants’  mortgage,  with  costs  of  action 
and  appeal,  and  to  direct  the  assignee  to  sell  the  farm  at  its 
present  advanced  value  and  to  account  for  and  properly  dis- 
tribute all  gains  received  by  him  as  part  of  the  estate  since  his 
purchase.  He  should  undertake  to  do  this  forthwith,  and  with 
leave  to  the  defendants  or  any  other  creditor  to  apply  if  the 
administration  out  of  Court  is  not  deemed  satisfactory. 

As  against  creditors’  claims  the  Statute  of  Limitations 
cannot  be  set  up,  nor  should  it  be. 
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Meredith,  J.  s — This  case  is  a plain  one ; there  is  no  real 
difficulty  involved  in  it,  unless  the  plaintiff’s  representative  and 
fiduciary  character  be  entirely  overlooked. 

He  sued  solely  as  assignee  for  the  benefit  of  creditors,  under 
the  Act  respecting  assignments  by  insolvents,  to  set  aside  a 
mortgage  made  by  the  insolvent  to  the  defendants,  a few  days 
before  the  making  of  the  assignment,  on  the  ground  that  the 
mortgage  was  a fraud  upon  creditors. 

The  action  was  dismissed  on  the  ground  that  the  plaintiff  is 
in  some  way  estopped  from  prosecuting  it : that,  having 
improperly  taken  a conveyance  to  himself  of  the  lands,  and 
having  occupied  them  as  owner  for  several  years,  the  right  of 
action  conferred  upon  the  assignee  by  the  statute  has  in  some 
way  vanished.  But  how  can  that  be  ? How  could  the  mis- 
conduct or  mistake  of  the  plaintiff  as  an  individual  so  affect 
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the  right  of  the  creditors  through  him  as  assignee  ? And,  if  it 
could,  the  defendants  have  been  in  no  sense  prejudiced,  as 
mortgagees,  by  such  misconduct  or  mistake : the  validity  of 
their  mortgage  has  never  in  any  manner  been  recognized. 

The  plaintiff  is  yet  the  assignee  of  the  estate  for  the  benefit 
of  the  creditors,  and  they  are  directly  interested  in  having  the 
mortgage  held  to  be  invalid.  The  plaintiff  acquired  no  right 
against  them  to  the  lands,  he  could  not  sell  to  himself,  he  could 
not  purchase  for  his  own  benefit  against  their  consent ; he 
remains,  just  as  before,  a trustee  for  them  of  the  property,  and 
anything  that  can  be  realized  from  it  must  go  for  their  benefit. 

And,  even  if  this  were  not  so — if  the  conveyance  to  the 
plaintiff  were  valid  and  binding — the  insolvent  estate  would  be 
liable  to  save  the  purchaser  harmless  against  this  mortgage. 
The  evidence  is  uncontradicted  that  the  purchaser  bought 
subject  to  the  loan  company’s  mortgage  and  was  not  to  take 
subject  to  the  mortgage  in  question  or  any  other  incumbrance 
or  charge.  But  the  plaintiff  admits  that  he  acquired  no  rights 
in  himself  under  the  conveyance,  that  he  is  still  assignee  and 
trustee  for  the  benefit  of  creditors  of  the  property  in  question. 
All  rights  of  action  respecting  the  trust  estate  remain  in  him  as 
assignee.  It  seems  to  me  to  be  quite  idle  to  contend  that  the 
defendants,  in  order  to  support  a mortgage  attacked  as  a fraud  on 
creditors,  can  prevent  the  plaintiff  from  acknowledging  the  rights 
of  creditors,  can  force  him  to  take  the  position  that  the  convey- 
ance to  him  was  valid  ; a position  which  would  be  dishonest 
and  worse  than  useless,  as  unquestionably  the  transaction  could 
not  stand.  The  defendants  have  enough  to  do  to  meet  the 
charge  of  fraud  made  against  them  without  undertaking  to 
dictate  the  plaintiff’s  course  of  conduct  and  to  compel  him  to 
take  a position  which  would  be  such  as  I have  indicated.  His 
fraud  cannot  be  used  to  wash  out  theirs.  Nor  can  the  Statute 
of  Limitations  affect  the  question.  The  creditors  are  not  suing  to 
recover  their  debts  ; their  rights  arise  under  the  trust  deed.  If  it 
could  avail  the  defendants,  their  course  would  be  to  plead  it  and 
support  it  by  evidence  at  the  trial ; so  only  can  it  properly  arise. 

The  case  ought  to  have  been  tried  upon  the  merits,  but  that 
was  not  done.  Notwithstanding  the  case  of  Macdonald  v. 
Worthington  (1882),  7 A.R.  531,  this  Court  has  power  to  grant 
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a new  trial,  and  should  in  this  case  do  so  in  order  that  the 
action  may  be  so  tried : but  a new  trial  should  be  granted  only 
upon  payment  of  the  costs  of  the  former  trial  and  of  this 
motion  by  the  defendants  to  the  plaintiff  within  one  month, 
otherwise  the  motion  should  be  allowed  and  the  impeached 
mortgage  set  aside  with  costs. 


D.  C. 
1904 

Craig 

v. 

McKay. 
Meredith,  J. 


Idington,  J. : — One  Vandecar,  owning  a farm,  mortgaged 
to  the  Huron  and  Erie  Company  for  S3, 600,  made  a second 
mortgage  thereon  for  $250  to  the  defendants  on  the  15th 
October,  1896,  and  on  the  21st  October,  1896,  made  an  assign- 
ment pursuant  to  R.  S.O.  1887,  ch.  124,  and  amendments 
thereto,  for  the  benefit  of  creditors,  to  one  Irving,  who  was 
succeeded  by  the  plaintiff,  whom  the  creditors  appointed  at 
their  first  meeting.  Inspectors  were  duly  appointed.  The 
plaintiff  as  assignee  sold  by  public  auction  the  personal 
property  of  the  debtor  in  the  autumn  of  1896.  The  defen- 
dants registered  their  mortgage  on  the  10th  February,  1897. 
Thereafter  the  plaintiff  proceeded  to  sell  the  farm,  and  put  it 
up  at  auction  on  the  13th  March,  1897.  Some  one  bid  $4,000, 
and  one  Rose  bid  $4,200,  and  it  was  knocked  down  to  him,  and 
he  then  signed  an  agreement  to  carry  out  his  purchase.  He 
was  the  agent  of  the  plaintiff,  and  let  the  matter  so  rest  till  the 
23rd  August  following,  when  he  got  a deed  from  the  plaintiff 
as  assignee  to  carry  out  this  auction  sale.  The  deed  purports 
to  be  for  the  consideration  of  $4,200,  but  subject  to  the  mort- 
gage to  the  Huron  and  Erie  Company.  Rose,  by  deed  of  even 
date,  reconveyed  to  the  plaintiff,  apparently  for  the  same 
consideration  and  subject  to  the  same  mortgage. 

The  plaintiff  says  that  no  money  passed ; that  Rose  was 
merely  his  agent.  He  adds,  however,  that  he,  when  declaring 
what  was  intended  for  a first  and  final  dividend,  took  into 
consideration  this  purchase ; and  paid  in  the  distribution  or 
winding-up  of  the  estate  at  least  $600  as  the  price  of  the  farm 
over  and  above  the  Huron  and  Erie  mortgage. 

This  first  and  final  dividend  sheet  on  the  12th  June,  1897, 
provided  for  paying  the  assignee  and  the  inspectors,  and 
beyond  any  doubt  was  intended  by  them  all  to  close  up  the 
estate.  It  was  after  this,  whether  by  accident  or  design  does 
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not  appear,  that  the  deeds  I have  referred  to,  from  the  plaintiff 
as  assignee  to  Rose  and  Rose  back  to  him,  on  the  23rd  August, 
1897,  were  executed. 

The  plaintiff  says  in  his  evidence  : 

“ Q.  You  intended  that  as  a bond  fide  transaction  ? A.  He 
bought  the  place  for  me  as  my  agent. 

Q.  Then  you  bought  intending  to  keep  the  place  for  your- 
self ? A.  Yes. 

Q.  Then  you  took  that  deed  intending  it  to  be  your  own 
property  ? A.  Yes. 

Q.  It  became  vested  in  you  personally  ? A.  Yes.  . . . 

Q.  You  completed  the  winding-up  of  the  estate,  you 
thought  ? A.  I thought  I had. 

Q.  12th  June,  1897,  this  was  the  first  and  last  dividend? 
A.  Yes. 


Q.  And  you  had  then  fully  administered  the  estate,  you 
thought  ? A.  Yes. 

Q.  And  you  did  nothing  in  connection  with  the  estate  from 
that  time,  12th  June,  1897,  until  you  commenced  this  action? 
A.  No.  . . . 

Q.  When  did  you  first  learn  of  this  mortgage  ? A.  October, 
1897. 

Q.  Who  told  you  of  it  then  ? A.  I went  to  examine  the 
registry  office,  and  found  out  when  the  mortgage  of  Huron  and 
Erie  expired. 

Q.  And  then  you  did  not  do  anything  ? A.  I spoke  to  my 
solicitor  about  it. 

Q.  And  you  found  your  property  was  subject  to  the  mort- 
gage ? A.  Yes. 

Q.  You  did  not  go  to  see  Messrs.  McKay  & Bicknell  ? 
A.  No. 

Q.  And  still  kept  the  property  as  belonging  to  you  ? A. 
Yes.  ... 

Q.  And  no  one  ever  objected  to  your  buying  this  farm  ? 
A.  No. 

Q.  No  creditor  ever  objected  ? A.  No. 

Q.  It  was  well  known  you  were  in  possession  of  it  ? A. 
Yes. 

Q.  That  was  not  concealed  at  all  from  the  creditors  ? A. 
No.  The  form  it  went  through 
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Q.  But  the  fact  was  well  known  that  you  had  purchased  it? 
A.  I think  so. 

Q.  And  you  thought  the  business  was  clean  and  straight 
and  ended  in  June,  1897  ? A.  Yes.” 

He  cropped  and  rented  this  farm,  sold  gravel  off  it,  cut 
timber  off  it,  for  the  purpose  of  his  business,  arranged  new 
terms  with  the  Huron  and  Erie  mortgagees  for  an  extension  of 
time,  whether  expired  yet  or  not  does  not  appear. 

He  now,  upon  his  own  motion,  without  even  consulting  a 
single  creditor  or  inspector  or  the  debtor,  brings  a suit  to  set 
aside  the  mortgage  made  to  the  defendants.  His  evidence  on 
this  point  is,  I think,  worth  quoting. 

“ Q.  You  never  got  instructions  from  the  creditors  at  a 
meeting  to  bring  this  action  ? A.  No. 

Q.  Did  you  ever  ask  the  creditors  for  authority  to  bring 
this  action  ? A.  No. 

Q.  And  you  never  got  any  instructions  or  directions  from 
creditors  to  bring  this  action  ? A.  No. 

Q.  Did  you  get  any  instructions  or  authority  at  all  to 
bring  this  action  except  from  your  own  solicitor  ? A.  I was 
forced  to  do  it. 

Q.  Who  forced  you  to  do  it  ? A.  Bicknell  & McKay. 

Q.  They  forced  you  to  bring  this  action ; how  did  they 
force  you  to  bring  this  action  ? A.  By  trying  to  sell  the  place. 

Q.  Under  their  mortgage  ? A.  Yes. 

Q.  And  but  for  that  you  never  would  have  brought  the 
action  ? A.  No.” 

Can  this,  in  face  of  such  evidence  by  the  plaintiff,  be  held 
to  be  in  truth  and  in  fact  a creditors’  suit  ? Can  the  plaintiff 
disavow  his  own  acts  whereby  he  intended  to  convey,  and  in 
law  did  convey,  all  that  was  vested  in  him  as  assignee  for  the 
creditors  ? And  that  at  the  end  of  five  years’  assertion  of 
absolute  ownership  without  a single  objection  from  any  creditor, 
and  without  shewing  that  there  is  in  law  and  in  fact  another 
creditor  in  existence,  but  the  defendants,  McKay  & Bicknell  ? 
It  would  be  nothing  strange  to  find  that  the  creditors’  claims 
(leaving  those  of  the  parties  to  this  suit  out  of  the  question) 
amounting  to  less  than  $900,  had  all,  at  this  distance  of  time, 
been  settled.  One  of  them  was  a Mrs.  Yandecar  for  $200. 
Another  for  $124  was  apparently  the  Mr.  Irving  who  has  been 
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partner  of  the  plaintiff  in  using  the  place  in  question.  That 
the  plaintiff  has  not  ventured  to  consult  a single  creditor  is 
very  suggestive. 

I do  not  think  I am  bound  to  assume  that,  after  five  years 
and  nine  months  from  the  date  of  the  assignment,  and  five 
years  from  the  final  act,  as  all  concerned  understood  it,  in  the 
way  of  administering  the  trust  in  question,  and  under  such 
remarkable  circumstances  as  exist  here,  any  debt  now  exists,  or 
existed  at  the  commencement  of  this  suit,  to  support  it. 

The  plaintiff’s  claim  arose  in  the  autumn  of  1895,  and  was 
to  have  been  paid  in  cash.  It  is  said  by  the  plaintiff  that  he 
got  a note  from  the  debtor  and  that  he  also  got  a writing,  but 
when  these  fell  due  the  plaintiff  cannot  say.  I cannot  assume 
that  they  or  either  of  them  had  the  effect  of  saving  the  plain- 
tiff’s claim  from  being  barred  by  the  Statute  of  Limitations 
long  before  this  suit.  Without  such  assumption  the  plaintiff’s 
claim  had  been  barred  before  this  suit. 

It  would  not,  I think,  be  unreasonable  to  infer  that  all 
unpaid  debts  had  been  also  barred  except  that  of  the  defen- 
dants, which  seems  to  be  a specialty  debt. 

The  wages  for  hired  men  and  judgment  for  costs  seem  to 
have  been  paid  as  preferential  claims. 

It  is  possible,  though  not  probable,  that  some  other  debt 
was  incurred  between  the  31st  July  and  31st  October,  1896,  or 
that  there  may  have  been  another  specialty  debt,  or  that  some 
previous  debt  had  fallen  due  within  that  period,  and  that  thus 
some  one  or  more  debts  remained  unbarred  by  the  statute. 

Struthers  v.  Glennie  (1887),  14  O.  R.  726,  shews  that  a 
creditor  barred  by  the  Statute  of  Limitations  cannot,  under  13 
Eliz.  ch.  5,  impeach  a voluntary  conveyance. 

Again,  many  of  those  debts  in  the  schedule  are  for  sums 
under  $40.  Can  we  consider  them  at  all  ? 

In  Zilliax  v.  Deans  (1891),  20  O.R.  539,  it  was  held  that  a 
creditor  for  an  amount  under  $40  could  not  sue,  even  on  behalf 
of  himself  and  all  other  creditors,  to  set  aside  a conveyance  of 
real  estate  fraudulent  within  13  Eliz.  ch.  5. 

Can  it  now  be  said  that  this  plaintiff,  under  all  these  facts, 
has  the  right  to  represent  and  here  represents  any  creditor 
is  entitled  to  impeach  the  defendants’  mortgage  ? 
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The  statute  under  which  he  professes  to  act  gives  him  no 
other  right  to  sue  but  that  which  the  creditors  would  have  but 
for  sec.  9 of  the  Act. 

He  is,  and  all  similar  assignees  have  always  been,  merely  a 
representative  of  creditors:  see  May,  p.  171. 

Then,  is  there  any  legal  presumption  in  favour  of  the 
existence  of  creditors  to  support  the  plaintiff’s  position  here  ? 

I cannot  find  that  there  is.  It  certainly  is  necessary  for  the 
creditor  making  such  an  attack  as  in  question  here  to  prove  the 
fact  that  he  is  a creditor.  It  is  necessary  for  a creditor  assail- 
ing a voluntary  conveyance  to  prove  that  he  is  such. 

The  sheriff  cannot  rest,  where  necessary  to  justify  in  a case 
between  himself  and  others  not  parties  to  the  proceedings,  upon 
his  writ  of  fieri  facias , but  must  prove  the  judgment  upon 
which  the  fi.  fa.  he  is  acting  upon  rests : see  White  v.  Morris 
(1852),  11  C.B.  1015,  recognized  as  good  law  in  Crowe  v. 
Adams  (1892),  21  S.C.R.  342,  352,  though  distinguished  from 
that  case.  In  ejectment  under  a sheriff’s  deed  as  against 
strangers  to  the  judgment  upon  which  the  sale  took  place,  a 
plaintiff  cannot  rest  upon  the  fi.  fa.  alone  but  must  prove  the 
judgment:  Perry  v.  Piquott  (1855),  12  U.C.R.  372. 

Assignees  in  bankruptcy  stand  upon  another  footing. 

Now,  what  is  the  effect  of  the  plaintiff’s  dealing  with  the 
debtor’s  lands  ? 

I think  the  sale  to  Rose  and  deed  to  him  were  not  absolutely 
void  in  the  sense  of  being  entirely  inoperative.  The  transaction 
was  voidable  at  the  option  of  any  single  creditor  who  had  not 
acquiesced  in  it. 

None  of  these  who  shared  in  the  plaintiff’s  purchase  money 
and  knew  the  facts,  and  that  they  were  doing  so,  could  be  heard 
to  complain. 

It  would  not  be  unfair,  I think,  to  infer  from  the  evidence 
that  the  chief  creditors — including  all  those  whose  debts  were 
of  such  an  amount  as  to  entitle  them  to  impeach  the  mortgage 
in  question — when  they  accepted  their  dividend  in  June,  knew 
the  nature  of  the  sale  in  March. 

How  could  they,  if  so,  avoid  the  transaction  ? Are  they 
not  as  much  bound  as  if  they  had  signed  a deed  ? 

If  authority  be  needed  to  shew  how  far  acquiescence  has 
been  held  to  debar  creditors  from  complaining  of  fraud,  see 
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Miller  v.  Hamlin  (1883),  2 O.R.  103;  Beemer  v.  Oliver  (L884), 
10  A.  R.  656,  at  p.  662 ; Wood  v.  Reesor  (1895),  22  A.  R.  57 ; 
Ferguson  v.  Ferguson  (1884),  9 O.R.  218;  Blackley  v.  Kenny 
(1889),  16  A.  R.  522;  Young  v.  Ward  (1897),  24  A.  R.  147  ; 
Rielle  v.  Reid  (1899),  26  A.R.  54. 

And  if  they  had  each  and  all  signed  a deed  of  conveyance 
that  some  of  them  desired  to  repudiate,  how  could  the  plaintiff 
be  heard  to  say  that  he  had,  from  his  extreme  desire  to  become 
honest,  determined  to  cancel  the  transaction  and  cancel  it 
accordingly  ? 

Moreover  in  such  cases  the  creditor  has  a right  to  say  upon 
what  terms  the  rescission  should  proceed.  He  may  desire 
profits,  and  not  entire  rescission:  see  Lewin  on  Trusts,  7th  ed., 
p.  444  et  seq. 

Taking,  as  I think  it  must  be  taken,  that  conveyance  to 
Rose  as  standing,  upon  what  basis  can  the  plaintiff  rest  this 
action  ? He  conveyed  no  such  right  to  Rose.  It  is  not  that 
sort  of  case  where  the  right  to  equitable  relief  passed  with  the 
estate  or  interest  therein. 

The  creditor’s  execution  or  right  to  an  execution  that  would 
be  exigible  out  of  some  estate  or  interest  of  the  debtor,  but  for 
being  impeded  by  the  fraud,  entitles  the  creditor  or  one  for  all 
to  come  to  the  Court  and  seek  to  remove  the  impediment. 

But  once  that  estate  or  interest  has  passed  into  hands  that 
are  entitled  to  hold  it,  no  matter  how  many  prior  fraudulent 
mortgages  it  may  have  been  incumbered  with,  there  is  nothing 
upon  which  an  execution  can  attach,  or  upon  which  to  rest  a 
creditor’s  suit 

The  creditors,  of  course,  can  attack  both  frauds  if  they  see 
fit,  but  till  they  do,  I think,  the  plaintiff  is  bound  to  rest  con- 
tent with  the  position  he  has  placed  himself  in  : see  Hargrave 
v.  Elliot  (1896),  28  0.  R.  152,  and  Reid  v.  Sharpe  (1892),  in 
note  at  p.  156. 

The  position  the  plaintiff  is  now  in,  I think  well  stated  by 
Lewin  on  Trusts,  10th  ed.,  p.  560,  where  he  says:  “But  the 
cestui  que  trust , particularly  where  the  assignee  in  bankruptcy 
has  become  the  purchaser,  may  claim,  not  a reconveyance  of 
the  specific  estate,  but  a resale  of  the  property  under  the 
direction  of  the  Court."’ 
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Lord  Thurlow,  it  is  said,  held  that  the  property  should  be 
put  up  at  the  price  at  which  the  trustee  purchased,  and  if  any 
advance  was  made  the  sale  should  take  effect,  but,  if  no  bidding, 
the  trustee  should  be  held  to  his  bargain ; and  Lord  Eldon 
adopted  this  rule  in  Ex  p.  Hughes  (1802),  6 Yes.  617,  and  Ex 
p.  Lacey  (1802),  ib.  625.  This  salutary  and  safe  rule  applied 
here  would,  if  creditors  desired  its  adoption,  leave  the  plaintiff 
to  bear  the  burthen  of  the  mortgage  in  question.  If  no  sale, 
that  would  ameliorate  possibly  the  debtor’s  condition.  He  has 
a right  also  to  be  considered. 

The  plaintiff  pleads  ignorance  of  the  mortgage  when  buying. 
His  ignorance  seems  to  result  from  failure  to  ask  the  debtor  at 
any  time  how  much  was  against  the  farm  or  to  search  the  registry 
office  when  he  was  about  to  sell.  An  ordinary  purchaser  has 
as  a general  rule,  after  accepting  the  conveyance  pursuant  to 
his  purchase,  to  rely  solely  upon  the  covenants  for  title,  unless 
in  the  case  of  fraud  on  the  part  on  the  vendor.  I fail  to  see  why 
this  vendee  should  not  abide  by  the  rule.  If  authority  be 
needed,  see  In  re  Kennedy , Wigle  v.  Kennedy  (1878),  26  Gr. 
33,  at  p.  36 ; Re  Buck , Peck  v.  Buck  (1873),  6 P.R.  98. 

The  plaintiff  cannot  complain  of  any  one  but  himself,  and 
he  does  not  bring  himself  within  any  of  the  exceptions  that 
may  exist  to  the  rule. 

He  should  have  known  before  the  sale,  and  should  have 
made  the  defendants  file  the  usual  proof,  and  when  he  did  know 
in  October  he  gave  no  one  a chance  to  rescind,  and  in  1898;  as 
appears  by  a certified  copy,  he  had  the  matter  again  before 
him.  Why  did  he  halt  ? 

I think  the  plaintiff  has  not  only  as  a trustee  misconducted 
himself,  but  has  brought  this  suit  solely  to  serve  his  personal 
ends,  and  that  his  appeal  should  be  dismissed  with  costs. 

Lest  the  judgment  should  by  chance  be  set  up  against 
creditors,  who  may  be  entitled  to  reconsider  the  whole  matter, 
I think  it  should,  as  a precaution,  be  amended  so  as  to  declare 
it  to  be  without  prejudice  to  the  rights  of  creditors. 

In  suggesting  this  I am  not  to  be  taken  as  having  formed 
any  opinion  upon  the  validity  in  any  way  of  the  mortgage  in 
question.  In  coming  to  the  conclusion  I have  done,  it  became 
unnecessary  to  consider  as  to  the  validity  of  the  mortgage. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

In  re  Village  of  Southampton  and  County  of  Bruce. 


Municipal  Corporations  — County  By-law — Alteration  of  Boundaries  of  Local 
Municipalities — Misdescription — Petitions  — Notice  — Waiver  — Arbitration 
and  Award — Motion  to  Quash  By-law — Application  by  Minor  Municipality . 

It  is  no  objection  to  a by-law  of  a county  council,  under  sec.  18  of  the  Munici- 
pal Act,  3 Edw.  VII.  ch.  19  (0.),  detaching  two  parcels  of  land  from  one 
municipality  and  adding  them  to  another,  that  the  petition  for  the  by-law 
asks  to  have  only  one  of  the  parcels  detached,  for  the  council,  being  once 
set  in  motion,  may,  in  the  exercise  of  its  discretion,  detach  all  or  less  or  more 
than  the  territory  described.  But  there  must  be  a real  exercise  of  discretion 
before  the  power  is  acted  upon,  it  being  judicial  in  its  nature. 

The  by-law  of  the  county  council  in  question  in  this  case  was  objectionable 
when  passed  because  it  altered  the  limits  of  a village  without  intending  to 
alter  them  to  the  extent  actually  effected,  and  without  considering  the 
expediency  of  so  altering  them  ; the  objection  was  not  waived  by  the  act  of 
the  village  council  in  passing  a by-law  appointing  their  arbitrator,  because 
they  were  misled  by  the  untrue  recitals  in  the  county  council’s  by-law  that 
the  petitions  covered  the  whole  of  the  lands  detached  ; and  the  objection 
was  one  upon  which  the  by-law  should  be  quashed — not  one  to  be  cured  by 
the  arbitrators  correcting  the  description. 

Notice  should  have  been  given  to  the  village  council  before  the  county  council 
acted  upon  the  petitions  ; but  that  objection  was  apparent  on  the  face  of  the 
county  by-law,  and  was  waived  by  the  village  council  appointing  an 
arbitrator. 

The  village  corporation  had  the  right,  under  sec.  378  a of  the  Municipal  Act,, 
to  apply  to  quash  the  by-law. 

Order  of  MacMahon,  J.,  ante  106,  reversed. 


This  was  an  appeal  by  the  corporation  of  the  village  of 
Southampton  against  the  order  of  MacMahon,  J.,  reported  ante 
106,  dismissing  the  appellants’  motion  to  quash  by-law  No.  480 
of  the  county  of  Bruce,  detaching  from  the  village  of  South- 
ampton certain  lands  forming  part  thereof  and  annexing  them 
to  the  adjoining  township  of  Saugeen. 

The  facts  are  fully  set  forth  in  the  reported  judgment. 

The  appeal  was  heard  on  the  4th  October,  1904,  before  a 
Divisional  Court  composed  of  Falconbridge,  C.J.K.B.,  Street 
and  Britton,  JJ. 

D.  Robertson,  and  G.  H.  Kilmer,  for  the  village  of  South- 
ampton. 

J.  H . Scott,  for  the  county  of  Bruce. 

W.  E.  Middleton,  for  the  township  of  Saugeen  and  certain 
individual  respondents. 
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November  12.  The  judgment  of  the  Court  was  delivered 
by  Street,  J. : — Under  sec.  18  of  3 Edw.  VII.  ch.  19  (O.),  being  the 
Consolidated  Municipal  Act  of  1903,  when  an  application  is 
made  to  a county  council  to  detach  a portion  of  one  municipality 
and  annex  it  to  another,  the  county  council  is  not  confined  in 
its  powers  to  the  boundaries  of  the  lands  mentioned  in  the 
application,  but  may  detach  any  lands  it  may  deem  proper  from 
the  one  municipality  and  attach  them  to  the  other,  subject,  in 
case  of  the  dissent  of  the  municipality  the  area  of  which  is 
reduced,  to  the  award  in  the  2nd  sub-section  mentioned.  It 
would,  therefore,  be  no  objection  to  a by-law  of  a county  council 
detaching  two  parcels  of  land  from  one  municipality  and  adding 
them  to  another,  that  the  petition  for  the  by-law  described  only 
one  of  the  parcels  and  asked  to  have  that  parcel  detached,  for 
the  council,  being  once  set  -in  motion,  may,  in  the  exercise  of  its 
discretion,  detach  all  or  less  or  more  than  the  territory  des- 
cribed. The  municipalities  affected,  however,  have  a right  to 
require  that  there  shall  be  a real  exercise  of  discretion  before 
the  power  is  acted  upon,  it  being  judicial  in  its  nature. 

In  the  present  case  two  petitions  were  presented  to  the 
county  council  : one  for  the  detaching  of  the  military  reserve, 
a tract  of  600  acres,  concerning  which,  had  it  stood  alone,  no 
question  could  have  arisen : the  other  being  that  of  John 
Leadbeater  and  others,  saying : “ The  portion  we  wish  cut  off  is 
from  a portion  of  land  adjoining  Norfolk  street  from  Peel 
street  on  the  south  to  Albert  street  on  the  north.”  Some  of  the 
petitioners  attended  the  committee  of  the  county  council  and 
explained  that  the  land  intended  by  the  petition  was  a block 
bounded  on  the  west  by  Norfolk  street,  on  the  east  by  the 
Goderich  and  Saugeen  Gravel  Road,  otherwise  called  Carlisle 
street,  on  the  south  by  Peel  street,  and  on  the  north  by  Albert 
street,  and  the  committee  appear  to  have  intended  to  recommend 
that  the  prayers  of  both  petitions  should  be  granted,  and  the 
county  council  adopted  their  report.  The  by-law,  however, 
through  some  misconception  on  the  part  of  the  person  who  drew 
the  description  of  the  land  to  be  detached,  had  the  effect  of 
detaching  from  the  village  of  Southampton  a very  considerable 
piece  of  land,  approximately  about  three-quarters  of  a mile 
long  and  twelve  to  fifteen  chains  wide,  lying  west  of  Norfolk 
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street,  and  bounded  by  Anglesea  street  on  the  west,  which  no 
petitioner  had  asked  the  county  council  to  detach,  and  which 
they  never  intended  to  detach.  It  is  plain  from  the  recital  in 
the  by-law,  and  from  the  evidence  of  the  persons  concerned, 
that  the  insertion  in  the  by-law  of  a description  covering  this 
piece  of  land  was  simply  a mistake. 

The  bye-law  recites  that  the  petitions  included  all  the  land 
detached  ; upon  this  by-law  being  laid  before  the  council  of 
Southampton  they  passed  a by-law  appointing  an  arbitrator 
to  act  for  them  under  it.  They  afterwards  discovered  that 
there  was  no  petition  covering  the  portion  of  the  land  to  which 
I have  referred,  and  they  protested,  when  the  arbitrators  met, 
against  the  validity  of  the  by-law,  and,  although  they  did  not 
withdraw  from  the  arbitration  proceedings,  which  seem  to  have 
lasted  for  the  remainder  of  the  day,  after  their  protest  had  been 
overruled,  they  immediately  afterwards  launched  the  present 
motion. 

The  by-law  of  the  county  council,  in  my  opinion,  was  bad 
when  passed,  because  it  altered  the  limits  of  the  village  of 
Southampton  without  intending  to  alter  them  to  the  extent 
actually  effected,  and  without  considering  the  expediency  of  so 
altering  them  ; and  the  objection  was  not  waived  by  the  act  of 
the  Southampton  council  in  passing  a by-law  appointing  their 
arbitrator,  because  they  were  misled  by  the  untrue  recitals  in 
the  county  council’s  by-law  that  the  petition  covered  the  whole 
of  the  lands  detached.  They  should  not  be  held  to  have  waived 
an  objection  going  to  the  root  of  the  by-law,  of  which  they 
were  not  aware  : in  the  face  of  the  recital  they  were  not  obliged 
to  verify  its  truth  before  acting  as  they  did. 

It  is  contended,  however,  that  the  matter  being  before  the 
arbitrators,  who  have  power  to  make  any  alteration  they  think 
proper  in  the  boundaries  fixed  by  the  by-law,  the  error  in  the 
description  contained  in  the  by-law  is  immaterial  and  may 
properly  be  left  to  the  arbitrators  to  correct.  That,  however, 
would  be  taking  an  extremely  loose  view  of  the  respective  duties 
of  the  county  council  and  the  arbitrators.  The  county  council 
acts  as  a judicial  body  in  altering  the  boundaries : the  arbitra- 
tors sit  in  some  respects  as  an  appellate  tribunal  in  regard  to 
the  boundaries  ; and  the  municipality  from  which  it  is  proposed 
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to  take  away  territory  is  entitled  to  the  judgment  of  both 
bodies.  I think,  therefore,  that  the  by-law  for  this  reason 
cannot  stand  and  that  it  must  be  set  aside. 

It  may  perhaps  be  well  to  point  out  that  notice  of  the 
application  should  have  been  given  to  the  Southampton  council 
before  the  county  council  acted  upon  the  petitions.  It  seems  to 
be  the  intention  of  sec.  18  of  the  Municipal  Act  of  1903  that 
the  by-law  of  the  county  council  should  provide  for  the  reference 
of  boundaries  to  the  arbitrators  only  where  the  municipality 
from  which  territory  is  detached  opposes  it,  and  notice  to  that 
municipality  is  necessary  for  the  purpose  of  ascertaining 
whether  it  opposes  or  agrees  to  the  proposed  alteration  of  its 
boundaries.  That  objection,  however,  was  apparent  on  the  face 
of  the  county  by-law  in  the  present  case,  and  was  therefore,  I 
think,  waived  by  the  appointment  of  an  arbitrator. 

It  was  objected  that  this  was  not  a case  in  which  one  muni- 
cipality could  apply  to  quash  the  by-law  of  smother,  but  I think 
it  is  manifestly  within  sec.  378  a.  of  the  Municipal  Act. 

I think  the  appeal  should  be  allowed  with  costs,  and  the 
by-law  quashed  with  costs,  payable  by  the  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
Myers  v.  Ruport  et  al. 


1904  Limitation  of  Actions — Real  Property  Limitation  Act — Title  to  Undivided  Half 

of  Lot — Possession  as  against  Co-tenant  in  Common — Husband  and  Wife — 

Nov.  14.  Married  Women’s  Property  Act,  1872 — Declaration  of  Title — Rights  of  True 

Owner. 


On  and  after  the  1st  March,  1872,  the  defendants  and  one  A.  were  the  owners 
as  tenants  in  common  of  a lot  containing  50  acres,  and  A.  alone  was  in 
possession.  He  died  on  the  30th  March,  1872,  having  by  his  will  devised 
his  undivided  half  to  his  wife  for  life.  The  remainder  descended  to  his 
father.  After  A.’s  death  his  widow  continued  in  possession  of  the  whole 
lot.  On  the  4th  March,  1873,  she  intermarried  with  the  plaintiff,  and  they 
continued  in  sole  possession  until  the  24th  December,  1887,  when  they 
conveyed  the  south  half  of  the  lot  to  the  defendant,  who  entered  into 
possession  thereof.  The  plaintiff  and  his  wife  continued  in  possession  of 
the  north  half  till  the  death  of  the  wife,  without  issue,  on  the  3rd  March, 
1903,  and  after  that  the  plaintiff  remained  in  possession.  A.’s  father  died 
in  1885,  having  devised  his  undivided  estate  in  remainder  in  the  whole  lot 
to  the  defendant.  The  plaintiff  sought  a declaration  that  he  was  seised  in 
fee  simple  of  an  undivided  half  of  the  north  half,  namely,  the  defendant’s 
original  undivided  half,  by  virtue  of  possession  for  more  than  the  statutory 
period. 

Held,  Maclennan  and  Maclaren,  JJ.A.,  dissenting,  that,  as  against  the 
defendant,  the  possession  was  that  of  the  plaintiff’s  wife,  not  of  the  plaintiff 
and  his  wife  jointly,  and  that  if  that  possession  ripened  into  a title,  it  was 
gained  by  the  wife  alone,  and  during  her  lifetime.  At  the  time  of  the 
marriage  she  was  in  sole  possession,  and  as  against  the  defendant’s  undivided 
half  the  Statute  of  Limitations  had  begun  to  run  in  her  favour  ; the  interest 
in  real  estate  which  she  thus  had  was  secured  to  her  on  her  marriage  by 
sec.  1 of  the  Married  Women’s  Property  Act,  1872,  free  from  any  estate  or 
claim  of  the  plaintiff. 

Semble,  although  the  plaintiff  was  not  entitled  to  a declaration  of  title,  that  he 
could  not  be  dispossessed  by  the  defendant. 

Judgment  of  Britton,  J.,  reversed. 


Action  for  a declaration  of  title  and  for  partition  of  land 
tried  before  Britton,  J.,  without  a jury,  at  Cornwall,  on  the 
23rd  June,  1903. 

D.  B.  Maclennan , K.  C.,  and  F.  G.  Maclennan,  for  the 
plaintiff. 

J.  Leitch,  K.C.,  for  the  defendant  Beaque  Ruport. 

G . I.  Gogo,  for  the  defendant  Newman. 

July  22,  1903.  Britton,  J.: — The  plaintiff  claims  to  be 
the  owner  of  an  undivided  half  of  the  north  half  of  the  south- 
west quarter  of  lot  31  in  the  9 th  concession  of  the  township  of 
Cornwall,  and,  with  a view  to  partition,  brings  this  action  to 
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establish  his  title,  acquired,  as  he  says,  by  possession.  He 
admits  that  the  other  undivided  half  is  owned  by  the  defendant 
Beaque  Ruport,  of  which  other  undivided  half  the  defendant 
Newman  is  mortgagee. 

One  Lachlan  McDonald  owned  the  whole  west  half  of  this 
lot,  and  on  the  7th  March,  1871,  conveyed  it  to  Levi  Ruport 
and  John  L.  Ruport  as  tenants  in  common. 

Levi  Ruport  was  the  father  of  John  L.  Ruport,  and  on  the 
23rd  October,  1871,  Levi  conveyed  his  interest  in  this  south- 
west quarter  to  another  son,  Adam.  The  two  brothers  John  L. 
Ruport  and  Adam  Ruport  thus  became  and  were  the  owners  of 
the  south-west  quarter  of  lot  31. 

Adam,  being  the  owner  of  an  undivided  half  of  the  south- 
west quarter  and  in  possession  of  all  the  south-west  quarter, 
made  his  will  on  the  26th  March,  1872,  giving  all  his  real 
estate  to  his  wife  Caroline  for  life.  He  made  no  disposition  of 
the  estate  in  remainder.  On  the  30th  March,  1872,  he  died, 
leaving  no  issue.  His  father  Levi  survived,  and  so  became 
entitled  to  Adam’s  share,  subject  to  the  life  estate  of  Adam’s 
widow. 

On  the  4th  March,  1873,  Adam’s  widow,  being  in  possession, 
married  the  plaintiff,  and  he  came  upon  the  property  and 
resided  upon  it,  with  his  wife,  from  that  time  until  her  death, 
which  occurred  on  the  3rd  March,  1903.  Levi,  the  father  of 
Adam,  died  in  December,  1885,  having  first  made  his  will 
devising  his  interest  in  this  property  to  his  son,  the  defendant 
Beaque  Ruport.  Upon  the  death  of  the  wife  of  the  plaintiff 
(Adam’s  widow)  the  defendant  Beaque  Ruport  became  entitled 
to  this  undivided  half,  and  as  to  this  there  is  no  dispute. 

As  stated  above,  the  other  undivided  half  was  in  1871 
owned  by  John  L.  Ruport,  and  on  the  1st  March,  1872,  John  L. 
Ruport  conveyed  all  his  interest  in  the  west  half  to  the 
defendant  Beaque  Ruport. 

The  plaintiff  and  wife  were  in  possession  of  all  of  the  south- 
west quarter  until  the  24th  December,  1887.  Up  to  this  time 
the  defendant  Beaque  Ruport  did  not  in  any  way  assert  his 
right  or  title  to  an  undivided  half,  but  apparently  acted  as  if 
he  supposed  his  sister-in-law,  the  widow  of  Adam,  was  entitled 
to  the  whole  for  her  life,  and  that  he  was  entitled  to  the  whole 
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after  the  widow’s  death.  On  the  24th  December,  1887,  Beaque 
Ruport  bought  the  right  of  the  wife  of  the  plaintiff  to  the 
south  half  of  the  south-west  quarter,  paying  her  $150  for  the 
same.  The  plaintiff  joined  in  that  conveyance,  which  contained 
a recital  to  which  I will  refer  later.  The  defendant  Beaque 
Ruport  then  went  into  possession  of  the  part  so  purchased,  and 
the  plaintiff  and  his  wife  continued  in  possession  of  the  north 
half  of  the  south-west  quarter,  the  part  now  in  question,  until 
the  death  of  the  plaintiff’s  wife,  and  the  plaintiff’  is  still  in 
possession.  What  was  the  position  of  the  matter  on  the  24th 
December,  1887  ? The  plaintiff  was  in  actual  visible  possession 
of  it  all.  Upon  the  evidence  I think  he  was  occupying, 
supposing  his  wife  had  a life  interest  in  all.  However  it  came 
about,  I think  the  plaintiff  and  his  wife  and  the  defendant 
Beaque  were  all  under  the  mistaken  notion  that  Beaque  had  no 
right  to  possession  until  after  the  death  of  the  wife  of  the 
plaintiff.  Could  the  plaintiff,  in  such  circumstances,  acquire  a 
title  by  possession  to  the  undivided  half  of  the  defendant  ? I 
think  he  could.  I must  find,  upon  the  facts,  that  the  possession 
was  without  any  express  license  or  authority  from  the  defen- 
dant, and  that  nothing  was  done  to  amount  to  an  entry  by 
Beaque  Ruport  as  one  of  the  tenants  in  common. 

It  is  a fair  inference  from  the  evidence  that  Caroline  Myers 
never  intended  to  hold  any  more  than  her  husband  owned  of 
the  land  in  question — and  for  her  life  only  under  the  will  of 
her  husband.  The  plaintiff,  her  husband,  never,  until  shortly 
before  the  commencement  of  the  present  proceedings,  intended 
to  hold  more  than  his  wife  held,  and  only  for  her  life — but 
they  were  both  in  possession,  using  all  as  their  own,  for  all  the 
years  from  1873,  the  plaintiff  exercising  control,  having  the 
property  assessed  to  him,  paying  taxes  upon  it.  and  holding  it 
to  the  exclusion  of  the  defendant. 

As  the  doctrine  of  adverse  possession  is  put  an  end  to  by 
the  statute,  and  as  sec.  11  makes  the  Act  applicable  in  favour 
of  one  tenant  in  common,  in  possession,  against  another  who  is 
out  of  possession,  I must  find  that  Caroline  Myers,  if  she  had 
not  married,  would  have  acquired  a title  by  possession  as 
against  the  defendant  to  the  one  undivided  half.  If  Caroline 
Myers,  had  she  remained  single,  would  have  acquired  title  by 
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possession,  it  follows,  I think,  that  the  plaintiff,  being  in  actual 
visible  possession  and  control  from  1873  to  1887,  acquired  title: 
see  Darby  & Bosanquet  on  Statutes  of  Limitations,  2nd  ed.,  pp. 
275,  353,  357,  and  Cwlley  v.  Doe  dem.  Taylerson  (1839),  11  A. 
& E.  527.  The  defendant  remaining  out  of  possession  of  this 
undivided  half,  when  he  had  a right  to  it,  the  discontinuing 
possession  by  those  under  whom  the  defendant  claims,  and  by 
the  defendant,  results  in  an  extinguishment  of  the  defendant’s 
claim  : see  sec.  15  of  R.S.O.  1897,  ch.  133. 

It  was  shewn  that  the  plaintiff  attended  and  bid  at  the  sale 
of  this  property  under  a mortgage  given  by  the  defendant,  and 
it  was  contended  that  he  thereby  admitted  the  defendant’s  title 
to  this  property,  subject  to  the  life  estate  of  the  plaintiff’s  wife. 
These  were  only  verbal  admissions,  if  admissions  at  all,  and  are 
of  no  avail  to  the  defendant ; and  the  plaintiff  contends  that  in 
attending  the  sale  he  did  so  knowing  that  his  wife  had  for  life 
only  the  one  undivided  half. 

On  the  24th  December,  1887,  the  defendant  Beaque  Ruport 
bought  the  interest  of  the  wife  of  the  plaintiff  in  the  south  half 
of  the  south-west  quarter.  The  plaintiff  joined  in  the  convey- 
ance. Beaque  Ruport  subsequently  gave  a mortgage  upon  the 
property,  always  describing  it  as  the  south-west  quarter, 
although  he  occupied  only  the  south  half  of  the  south-west 
quarter.  On  the  same  day  that  Beaque  Ruport  obtained  the 
conveyance  from  the  plaintiff  and  wife,  he  mortgaged  to  one 
McMillan,  but  there  is  no  evidence  that  either  the  plaintiff  or 
his  wife  knew  at  that  time  of  that  mortgage,  nor  did  the 
plaintiff  know  of  the  mortgage  to  the  defendant  Newman. 
Although  the  fact  is  that  the  plaintiff  did  not,  beyond  what 
appeared  from  his  possession,  assert  any  title,  on  the  other  hand 
he  did  not  represent  to  Newman,  or  to  any  Qne  on  Newman’s 
behalf,  that  he  had  no  claim  except  in  right  of  his  wife.  So  I 
think  there  is  no  estoppel  against  the  plaintiff  and  in  favour  of 
Newman’s  mortgage. 

It  is  contended  that  this  conveyance  defeats  the  plaintiff’s 
claim : — 

1.  As  an  acknowledgment  in  writing  of  the  defendant’s 
title ; and 

2.  As  shewing  that  the  possession  was  not  of  right  as  owner 
or  in  such  a way  as  to  acquire  a title  under  the  statute. 
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It  is  certainly  an  acknowledgment  in  writing,  but  it  has 
been  held  that  such  is  not  sufficient  after  the  title  of  the  former 
owner  has  been  extinguished.  When  that  admission  was  made, 
the  title  of  the  plaintiff  to  the  one  undivided  half  had  been 
perfected,  and  the  title  of  Beaque  Ruport  to  that  undivided  half 
had  been  lost.  Doe  Perry  v.  Henderson  (1847),  3 U.C.R.  486,  is 
authority  for  the  plaintiff  that  acknowledgment  in  writing, 
after  the  expiration  of  the  statutory  term,  would  not  have  the 
effect  of  revesting  the  title.  This  case  is  important,  as  to 
verbal  admissions.  Also  see  Armour  on  Titles,  3rd  ed.,  p.  299, 
and  cases  there  cited. 

I would  not  have  been  sorry  had  I been  able  to  apply  the 
principle  laid  down  in  Sanders  v.  Sanders  (1881),  19  Ch.  D. 
373.  In  that  case  an  admission  in  writing  was  made  by  one 
tenant  in  common  that  rent  was  paid  to  the  other  from  a date 
after  title  had  been  gained  by  adverse  possession  down  to  a date 
near  the  trial.  It  was  held  that  no  mere  payment  of  rent  or 
acknowledgment  could  restore  a title  which  had  been  extin- 
guished, but  that  such  payment  raised  a presumption  that  a 
similar  payment  was  made  previously,  and,  as  the  admission  did 
not  negative  the  inference,  the  Statute  of  Limitations  could  not 
be  supported. 

I have  considered  whether  in  this  case  the  admission  made 
in  this  deed  might  not  raise  the  presumption  that,  notwith- 
standing the  outward  visible  possession,  it  was  a possession  not 
intended  to  be,  and  which  was  not  in  fact,  to  the  exclusion  of 
the  true  owner,  but  I am  afraid  I cannot  so  apply  it.  The 
difficulty  arises  as  to  the  two  distinct  undivided  halves  of  this 
lot. 

As  a matter  of  law  they  must  be  dealt  with  as  if  the  defen- 
dant had  never  acquired  the  undivided  half  from  his  father 
Levi — as  if  that  still  remained  with  Levi,  or  some  other  grantee 
of  Levi’s.  Clearly  Levi’s  right  would  be  barred. 

If  on  the  24th  December,  1887,  the  plaintiff  and  his  wife 
had  executed  the  deed  with  the  recital  that  Levi  was  the  owner 
of  the  half  and  that  the  defendant  was  the  owner  of  the  other, 
could  Levi  have  claimed  ? 

If  the  defendant,  after  the  expiry  of  the  time  required  by 
the  Statute  of  Limitations,  and  before  the  death  of  the  plain- 
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tiff’s  wife,  had  attempted  to  re-enter  into  possession  of  his 
undivided  half,  he  could  not  have  done  so,  he  would  have  been 
barred.  As  to  the  other  undivided  half,  the  wife  simply 
claimed  under  the  will  of  her  husband  an  estate  for  life.  The 
defendant  could  not  be  barred  as  to  that,  unless  the  possession 
was  long  enough  after  the  death  of  the  wife. 

While  not  free  from  doubt,  I think  the  plaintiff  entitled  to 
succeed  as  to  the  undivided  half ; and  that  there  must  be  the 
division  as  asked,  and  judgment  for  partition,  with  the  usual 
reference. 

The  plaintiff  must  get  costs  of  this  trial,  to  be  paid  by  the 
defendant. 

Costs  of  partition  proceedings  to  be  determined  and 
apportioned  in  the  usual  way. 

The  defendants  appealed,  and  the  appeal  was  heard  by 
Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and  Maclaren, 
JJ.A.,  on  the  2nd  and  3rd  May,  1904. 

A.  B.  Aylesworth,  K.C.,  and  G.  I.  Gogo,  for  the  appellants. 

D.  B.  Maclennan,  K.C.,  for  the  plaintiff,  respondent. 

The  arguments  of  counsel  are  referred  to  in  the  judgments. 
The  following  cases,  in  addition  to  those  mentioned  in  the 
judgment,  were  cited  by  counsel : Wilkes  v.  Greenway  (1890), 
6 Times  L.R.  290,  449;  McLaren  v.  Strachan  (1891),  23  O.R- 
120  n. ; In  re  Jolly,  [1900]  2 Ch.  616;  Filman  v.  Filman 
(1869),  15  Gr.  643;  McKinnon  v.  McDonald  (1865),  11  Gr. 
432;  Donovan  v.  Herbert  (1884),  4 O.R.  635,  (1885),  12  A.R. 
298;  Coffin  v.  North  American  Land  Co.  (1891),  21  O.R.  80; 
Cameron  v.  Walker  (1890),  19  O.R.  212;  Orr  v.  Orr  (1871), 
31  U.C.R.  13 ; Harris  v.  Mndie  (1882),  7 A.R.  414 ; McCowan 
v.  Armstrong  (1902),  3 O.L.R.  100;  Lynes  v.  Snaith,  [1899] 
1 Q.B.  486 ; Doe  d.  Baker  v.  Coombes  (1850),  9 C.B  714 ; 
McDonald  v.  McIntosh  (1852),  8 U.C.R.  388 ; McIntyre  v. 
Canada  Co.  (1871),  18  Gr.  367. 

November  14.  Moss,  C.J.O. : — The  plaintiff  in  this  action 
seeks  a declaration  that  he  is  seised  in  fee  simple  of  an 
undivided  half  of  the  north  half  of  the  south-west  quarter  of 
lot  number  31  in  the  9th  concession  of  the  township  of  Corn- 
wall, of  which  he  is  now  in  the  sole  possession. 
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He  admits  that  the  defendant  Beaque  Ruport  is  entitled  to 
the  other  undivided  half,  subject  to  incumbrances  in  favour  of 
the  defendant  Newman.  And  he  asks  that  partition  be  made 
between  him  and  the  defendants. 

The  defendants  deny  the  plaintiff’s  title,  and  assert  that  the 
title  to  the  whole  parcel  is  vested  in  the  defendant  Beaque 
Ruport,  subject  to  the  incumbrances. 

The  plaintiff  founds  his  claim  of  title  upon  possession  of  the 
parcel  for  more  than  the  statutory  period. 

A short  statement  of  the  paper  title  will  suffice  for  the 
purposes  of  the  question  to  be  determined. 

On  and  after  the  1st  March,  1872,  the  defendant  Beaque 
Ruport  and  one  Adam  Ruport  were  the  owners  as  tenants  in 
common  of  the  south-west  quarter  of  the  lot,  containing  50 
acres,  and  Adam  Ruport  alone  was  in  possession. 

He  died  on  the  30th  March,  1872,  having  by  his  will 
devised  his  undivided  half  to  his  wife  Caroline  Ruport  for  life. 
He  made  no  disposition  of  the  remainder,  and  died  without 
issue ; consequently  the  remainder  descended  to  his  father, 
Levi  Ruport.  After  Adam’s  death  his  widow  continued  in 
possession  of  the  whole  parcel.  On  the  4th  March,  1873,  she 
intermarried  with  the  plaintiff,  and  they  continued  in  sole 
possession  until  the  24th  December,  1887,  when  they  conveyed 
the  south  half  of  the  south-west  quarter  to  the  defendant 
Beaque  Ruport,  who  entered  into  possession  thereof. 

The  plaintiff  and  his  wife  continued  in  possession  of  the 
whole  of  the  north  half  of  the  south-west  quarter  during  their 
joint  lives.  On  the  3rd  March,  1903,  the  plaintiff’s  wife  died, 
without  issue,  and  the  plaintiff  has  remained  in  possession  of 
the  whole. 

Levi  Ruport  died  in  the  year  1885,  leaving  a will  whereby 
he  devised  his  undivided  estate  in  remainder  to  the  defendant 
Beaque  Ruport. 

Upon  the  death  of  the  plaintiff’s  wife,  the  defendant 
Beaque  Ruport  became  entitled  as  devisee  of  Levi  Ruport  to 
the  undivided  one-half  of  which  she  was  tenant  for  life,  and  he 
claims  that  he  is  still  the  owner  of  the  other  undivided  half, 
notwithstanding  the  possession,  commencing  with  that  of  the 
plaintiff’s  wife,  from  the  30th  March,  1872,  and  continuing 
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until  her  death  on  the  3rd  March,  1903.  But  the  sole 
question  in  this  action  is,  whether  the  plaintiff  is  entitled  to  a 
declaration  of  title  in  his  favour. 

The  plaintiff’s  marriage  was  after  the  coming  into  force  of 
the  Married  Women’s  Property  Act,  1872.  His  wife  was  in 
sole  possession,  and  as  against  the  defendant  Beaque  Ruport’s 
undivided  half  the  Statute  of  Limitations  had  begun  to  run  in 
her  favour.  At  all  events  the  possession  was  in  her,  and  it  was 
such  as  was  capable  of  ripening  into  a title  under  the  statute 
as  against  Beaque  Ruport.  It  was  an  interest  in  real  estate 
which  was  capable  of  transmission  by  will  or  by  transfer  inter 
vivos.  As  against  everybody  but  Beaque  Ruport  she  was  the 
owner  in  fee. 

This  interest  in  real  estate  was  secured  to  her  on  her 
marriage  by  virtue  of  the  first  section  of  the  Married  Women’s 
Property  Act,  1872.  She  owned  it  at  the  time  of  her  marriage, 
and  it  was  hers  to  be  held  and  enjoyed  for  her  separate  use, 
free  from  any  estate  or  claim  of  the  plaintiff. 

The  marriage  did  not  disturb  her  right  or  interest  in  the 
estate.  Neither  could  her  husband’s  possession,  for  she  was  in 
possession  at  the  same  time. 

The  possession  which  she  had  begun  against  Beaque  Ruport 
was  continued  by  her  notwithstanding  her  coverture.  She 
made  no  assignment  or  transfer  of  her  rights  or  interests  or 
any  part  of  them  to  the  plaintiff.  To  hold  that  he  acquired 
such  rights  or  interests  by  the  mere  fact  of  coverture,  and  by 
possession  taken  only  in  consequence  of  the  marriage,  would  be 
to  deprive  her  of  the  benefit  and  protection  of  the  Married 
Women’s  Property  Act.  The  plaintiff  could  not  become  seised 
or  entitled  jointly  with  his  wife,  and  thus  acquire  some  of  her 
rights,  simply  because  they  lived  together  on  the  land,  any 
more  than  he  could  thus  acquire  her  estate  in  other  lands  owned 
by  her  at  the  time  of  the  marriage.  But  for  the  fact  that 
there  was  a lawful  marriage,  the  nature  of  the  plaintiff’s 
possession  resembles  that  of  the  person  who  had  gone  through 
the  ceremony  of  marriage  with  the  wife  of  the  plaintiff  in 
McArthur  v.  Eagleson  (1878),  43  U.  C.  R.  406,  (1879),  3 
A.R.  577. 

As  against  the  defendant  Beaque  Ruport,  therefore,  the 
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possession  was  that  of  the  plaintiff’s  wife,  and,  if  that  possession 
ripened  into  a title,  it  was  gained  by  the  wife  and  during  her 
lifetime. 

Upon  the  facts  and  the  record  as  framed,  there  should  not 
be  a declaration  in  the  plaintiff’s  favour,  and  his  action  should 
be  dismissed.  The  rights  of  his  wife’s  heirs  are  not  in  question 
in  this  action.  Neither  is  his  right  to  possession  as  against 
others. 

It  may  appear  anomalous  at  first  sight,  but,  although  the 
plaintiff  is  not  entitled  to  a declaration  of  title  from  the  Court, 
it  does  not  follow  that  he  is  subject  to  be  dispossessed  by  the 
defendant  Beaque  Ruport  or  those  claiming  under  him.  In 
that  respect  the  plaintiff’s  present  possession,  coupled  with  the 
non-possession  of  the  defendant  Beaque  Ruport,  may  prove  to 
be  difficulties  in  the  latter’s  way. 

In  Kipp  v.  Incorporated  Synod  of  the  Diocese  of  Toronto 
(1873),  33  U.  C.  R.  220,  Richards,  J.,  delivering  the  opinion  of 
the  Court,  said  (p.  222):  “The  law  seems  to  be  well  settled, 
that  the  real  owner  who  has  been  out  of  possession  for  twenty 
years  and  more  continuously,  cannot  maintain  ejectment,  though 
no  one  of  the  occupants  for  portions  of  the  twenty  years  may 
have  obtained  a statutory  title.” 

An  opinion  to  the  same  effect  was  expressed  by  Kay,  L.J., 
in  Willis  v.  Earl  Howe , [1893]  2 Ch.  545,  at  p.  553,  where  he 
is  reported  as  saying : “ A continuous  adverse  possession  for 
the  statutory  period,  though  by  a succession  of  persons  not 
claiming  under  one  another,  does,  in  my  opinion,  bar  the  true 
owner.”  And  again  (p.  554),  after  referring  to  the  case  of 
Trustees , Executors , and  Agency  Co.  v.  Short  (1888),  13  App. 
Cas.  793,  and  some  of  the  observations  of  Lord  Macnaghten : 
“ But  it  was  not  meant  that  if  the  possession  had  not  been 
vacant,  but  some  one  or  other  had  been  in  adverse  possession 
during  the  twelve  years,  such  possession  would  not  bar  the  true 
owner,  unless  all  such  occupants  could  shew  a title  derived  from 
one  another.” 

In  the  present  case  we  are  not  called  upon  to  determine 
more  than  that  the  plaintiff  has  not  shewn  himself  entitled  to 
the  relief  he  seeks  in  this  action. 

The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs. 
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Osler,  J.A. : — I am  of  opinion  that  the  plaintiff  is  not 
entitled  to  the  declaration  of  right  sought  by  him  in  this 
action. 

If  a title  by  possession  to  the  land  in  question  was  acquired 
by  any  one  as  against  the  defendant,  I think  it  was  by  the  wife 
of  the  plaintiff,  who  died  in  March,  1903,  her  possession  having 
commenced  in  March,  1872,  almost  a year  before  she  married 
the  plaintiff.  That  was  the  time  at  which,  as  against  Levi 
Ruport  and  those  claiming  under  him,  the  possession  by  her  of 
the  undivided  share  to  which  Levi  had  become  entitled  on  the 
death  of  his  son  Adam,  the  plaintiff’s  first  husband,  first  became 
wrongful,  or  more  accurately,  the  time  at  which  the  statute 
began  to  run  against  them  in  her  favour.  The  plaintiff  was 
not  acquiring  title  as  against  her  by  his  residence  on  the  place 
with  her  after  his  marriage.  Any  possession  which  he  had  in 
that  way  must  be  treated  as  his  wife’s  possession,  having  regard 
to  the  change  in  the  law  respecting  the  property  rights  of  a 
married  woman.  This,  I think,  may  be  tested  by  the  fact  that 
her  possessory  title  might  be  complete — I do  not  say  it  was 
complete,  for  that  is  not  before  us — at  the  expiration  of  the 
statutory  period  from  the  30th  March,  1872:  Bumble  v. 
Larush  (1879),  27  Gr.  187  ; Ross  v.  Pomeroy  (1881),  28  Gr. 
435  ; but,  if  the  plaintiff  ever  had  any  effective  possession  of 
his  own,  it  could  have  commenced  only  on  the  4th  March,  1873, 
when  he  married  Adam’s  widow,  nearly  a year  after  her 
possession  began.  And  for  the  same  reason  he  was  not  holding 
as  joint  tenant  with  her  so  as  to  acquire  an  estate  in  joint 
tenancy  by  length  of  possession,  their  possession  not  having 
commenced  at  the  same  moment  of  time. 

“ A joint  tenancy  may  be  created  by  disseisin  as  well  as  by 
deed  or  devise,  and  if  two  or  more  persons  disseise  another  of 
lands  or  tenements  to  their  own  use,  they  become  joint  tenants 
thereof.  So  also,  where  two  or  more  persons  in  lawful  posses- 
sion of  property  under  a title  which  comes  to  an  end  remain  in 
possession  without  any  title,  upon  such  wrongful  possession 
they  become  joint  tenants  of  the  property:”  Am.  & Eng.  Encyc- 
of  Law,  2nd  ed.,  vol.  17,  p.  655  ; Ward  v.  Ward  (1871),  L.R.  6 
Ch.  789;  Bolling  v.  Hobday  (1882),  31  W.R.  9.  Here  there  is 
the  absence  of  that  fourfold  unity  which  is  the  great  character- 
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istic  of  an  estate  in  joint  tenancy,  in  that  the  unity  of  the  time 
of  vesting  of  the  estate  is  wanting.  I do  not  see  how  the 
plaintiff  can  be  said  to  have  been  acquiring  an  estate  with,  and 
therefore  also  against,  his  wife  by  length  of  possession,  in  the 
property  of  which  she  had  already  for  some  time  been  in 
possession,  more  than  he  could  be  acquiring  in  other  real 
property,  to  which  the  wife’s  title  was  complete  at  the  time  of 
the  marriage,  by  living  upon  and  working  it  with  or  for  her. 

The  cases  of  Nolan  v.  Fox  (1865),  15  C.  P.  565,  and 
McA7’thur  v.  Eagleson,  3 A.R.  577,  may  also  be  referred  to. 

For  these  reasons  I think,  with  all  respect,  that  the  appeal 
should  be  allowed  and  the  action  dismissed  with  costs. 


Garrow,  J.A.,  concurred. 

Maclennan,  J.A. : — The  question  in  this  appeal  is,  whether 
the  judgment  is  right  in  deciding  that  the  plaintiff  has  a title 
by  length  of  possession  to  an  undivided  half  of  the  north  half 
of  the  south-west  quarter  of  lot  number  31  in  the  9th  conces- 
sion of  the  township  of  Cornwall,  containing  25  acres. 

On  the  23rd  October,  1871,  Adam  Ruport  and  John  L. 
Ruport  were  the  owners  as  tenants  in  common  of  the  south- 
west quarter  of  the  lot,  containing  50  acres,  and  Adam  Ruport 
alone  was  in  possession. 

On  the  1st  March,  1872,  John  L.  Ruport  conveyed  his 
undivided  half  to  his  brother,  the  defendant  Beaque  Ruport. 

On  the  26th  March,  1872,  Adam  made  his  will  by  which  he 
devised  his  undivided  half  to  his  wife  for  life,  but  made  no 
disposition  of  the  remainder  in  fee,  which  upon  his  death  on 
the  30th  March,  1872,  without  issue,  descended  to  his  father, 
Levi. 

Adam  being  in  possession  at  his  death,  his  widow  remained 
in  possession,  and  on  the  4th  March,  1873,  married  the  plaintiff, 
and  he  and  his  wife  continued  in  sole  possession  until  his  wife’s 
death,  without  issue,  on  the  3rd  March,  1903. 

Levi  died  in  December,  1885,  having  devised  his  undivided 
estate  in  remainder  to  the  defendant  Beaque. 

On  the  24th  December,  1887,  the  plaintiff  and  his  wife 
conveyed  the  south  half  of  the  south-west  quarter  to  Beaque, 
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and  he  obtained  possession  of  that  part,  about  which  no 
question  arises. 

In  these  circumstances  the  learned  Judge  has  decided 
that  the  plaintiff  at  the  death  of  his  wife  had  acquired  a title 
by  length  of  possession  to  the  undivided  half  which  had  been 
conveyed  to  the  defendant  Beaque  by  his  brother  John  on  the 
1st  March,  1872,  and  I am  of  opinion  that  his  judgment  is 
right. 

By  the  Act  4 Wm.  IV.  ch.  1,  sec.  24,  the  possession  of  one 
tenant  in  common  ceased  to  be  in  law  the  possession  of  the 
other  tenant  or  tenants  so  as  to  prevent  the  application  of  the 
Statute  of  Limitations  to  the  title  of  the  latter,  and  Beaque 
never  having  been  in  possession,  or  receipt  of  the  profits,  of  his 
undivided  share  from  the  first  March,  1872,  and  the  land 
having  been  occupied  during  that  period  continuously  by  the 
persons  claiming  the  other  undivided  share,  Beaque’s  title  to 
the  share  derived  from  his  brother  John  is  clearly  barred,  and 
extinguished,  by  the  15th  section  of  the  Act. 

It  does  not  follow,  however,  that  the  plaintiff  is  the  person 
who  is  now  the  owner  of  that  share,  for  until  her  death  on  the 
3rd  March,  1903,  the  plaintiff’s  wife  was  the  undoubted  owner 
of  the  other  undivided  share,  and  the  marriage  having  taken 
place  after  the  2nd  March,  1872,  she  held  it  for  her  separate  use 
free  from  any  estate  of  her  husband,  during  her  lifetime,  and 
the  possession  of  that  share  during  the  coverture  must  be 
regarded  as  the  possession  of  his  wife  and  not  that  of  her 
husband.  Until  the  marriage  the  possession  of  both  undivided 
shares  was  that  of  the  widow  alone. 

The  question  then  arises,  what  was  the  effect  of  the 
marriage,  and  of  the  plaintiff’s  entering  into  possession  with 
the  privity  and  consent  of  his  wife. 

Asher  v.  Whitlock  (1865),  L.R.  1 Q.  B.  1,  determined  that 
the  title  of  a disseisor  is,  as  against  the  whole  world  but  the 
true  owner,  an  estate  in  fee  simple,  capable  of  being  assigned 
inter  vivos , or  transmitted  by  will,  or  descent  to  heirs  in  case 
of  intestacy.  Therefore,  when  Adam’s  widow  married  the 
plaintiff,  and  the  latter  entered  into  possession  with  her  privity 
and  consent,  he  became  jointly  seised  with  her,  of  the  undivided 
share  in  question.  The  effect  was  the  same  as  if  she  had 
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granted  that  share  to  the  use  of  her  husband  and  herself, 
whereby  they  became  seised  thereof  in  joint  tenancy.  If  she 
had  made  a deed  to  him  without  expressing  it  to  be  as  a joint 
tenant  with  her,  they  would  have  been  tenants  in  common  by 
force  of  the  statute  4 Wm.  IV.  ch.  1,  sec.  48,  now  R.S.O.  1897, 
ch.  119,  sec.  20;  but  the  joint  title  having  arisen  not  by  con- 
veyance or  devise,  but  by  the  mere  act  of  admitting  him  into 
possession  with  her,  the  joint  title  which  thereby  arose  had  all 
the  unities  which  distinguished  a joint  tenancy  independent  of 
the  statute : Armour  on  Real  Property,  p.  242. 

It  was  not  disputed  that  joint  disseisors  hold  as  joint 
tenants,  and  that  is  established  by  Ward  v.  Ward,  L.R.  6 Ch. 
789.  But  it  may  be  suggested  that  in  the  case  of  husband  and 
wife  they  hold  by  entireties,  as  to  which  see  Armour  on  Titles, 
3rd  ed.  (1903),  pp.  380-382.  But  whether  that  be  so  or  not, 
the  result  is  the  same;  upon  the  death  of  one  the  survivor  takes 
the  whole. 

It  follows  that,  when  his  wife  died,  the  plaintiff  became 
seised  by  survivorship  of  the  entirety  of  the  undivided  share  in 
question,  and  he  became  a tenant  in  common  with  the  defen- 
dant Beaque  of  the  whole  in  equal  shares,  the  latter  having  at 
the  same  moment  become  entitled  in  possession  to  the  undivided 
share  of  which  the  plaintiff’s  wife  was  seised  as  tenant  for  life. 

It  was  argued  that  the  possession  of  the  plaintiff  and  his 
wife  had  been  interrupted  by  entries  upon  the  land  at  different 
times  by  Beaque,  as  a visitor,  or  as  he  says  himself  to  “ see  how 
things  were  going  on.”  But  it  is  clear  that  he  never  made  any 
entry  on  the  land,  with  the  intention  of  occupying  it  or  any 
part  of  it,  or  of  interrupting  the  exclusive  occupation  of  the 
whole,  or  any  part  thereof,  by  the  plaintiff  and  his  wife. 

Reliance  was  also  placed  in  argument  upon  recitals  contained 
in  the  conveyance  of  the  south  half  of  the  south-west  quarter 
by  the  plaintiff  and  his  wife  already  mentioned,  dated  the  24th 
December,  1887,  but  I agree  with  the  learned  Judge  that  the 
plaintiff’s  title  is  not  affected  by  those  recitals.  The  convey- 
ance is  of  the  estate  and  interest  of  the  plaintiff  and  his  wife  in 
the  south  half  merely  of  the  south-west  quarter,  and  the 
recitals  ought,  if  they  may,  to  be  held  to  refer  to  that  part 
only,  and  the  recitals  are  all  perfectly  true  without  any  of  them 
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referring  to  the  undivided  share  now  in  question.  It  is  the 
share  of  which  Adam  was  formerly  the  owner,  and  of  which 
the  widow  was  tenant  for  life,  which  is  referred  to  throughout. 
The  real  object  and  purpose  of  the  deed  had  no  relation  to  the 
land  in  question,  and  the  same  must  be  said  of  the  recitals : 
South  Eastern  R.W.  Go.  v.  Warton  (1861),  6 H.  & N.  520; 
and  in  such  a case  there  is  no  estoppel.  Moreover,  this  action 
is  not  upon  the  deed,  but  wholly  collateral  to  it,  and,  as  said  by 
Wood,  V.-C.,  in  Carter  v.  Carter  (1857),  3 K.  & J.  617,  645, 
“ An  estoppel  is  always  in  some  action  or  proceeding  based  on 
the  deed  in  which  the  fact  in  question  is  recited,”  and  he  cites 
Carpenter  v.  Butler  (1841),  8 M.  & W.  209.  The  same 
principle  was  affirmed  by  the  Court  of  Appeal  in  Ex  p.  Morqan 
(1875-6),  2 Ch.  D.  72. 

It  is  also  to  be  observed  that  the  deed  was  made  long  after 
the  title  of  the  defendant  Beaque  to  the  share  in  question  had 
been  extinguished,  which  was  at  the  latest  on  the  23rd  October, 
1881,  by  virtue  of  secs.  4 and  15  of  R.S.O.  1877,  ch.  108. 

The  appeal  should,  therefore,  be  dismissed. 

Maclaren,  J.A.,  agreed  in  the  judgment  of  Maclennan,  J.A. 
Appeal  allowed,  Maclennan  and  Maclaren,  JJ.A.,  dissenting. 

T.  T.  R. 
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[THE  COURT  OF  APPEAL.] 
Markle  v.  Donaldson  et  al. 


Master  and  Servant — Injury  to  Servant — Workmen's  Compensation  Act — Defect  in 
Ways,  Works,  etc. — Person  Intrusted  with  Duty  of  Seeing  that  Condition 
Proper — Negligence — R.S.O.,  1897,  ch.  160,  secs.  3 ( 1 ),  6 ( 1 ). 

The  plaintiff  was  employed  by  the  defendants  as  a carpenter,  and  was  engaged 
in  shingling  a building  when  a cleat  which  he  was  using  as  a means  of 
support  gave  way  and  he  was  thrown  to  the  ground  and  injured.  There  was 
evidence  that  the  cleat  gave  way  owing  to  one  of  the  shingles  to  which  it 
was  attached  not  having  been  properly  fastened  to  the  roof,  and  that  the 
mode  adopted  of  fastening  it  and  the  other  cleats  on  the  roof  was  an  unsafe 
one.  It  did  not  appear  by  whom  the  cleats  had  been  put  on  ; they  were  on 
before  the  plaintiff  began  to  shingle  the  roof  ; and  he  was  not  one  of  the 
workmen  employed  on  the  building  when  they  were  put  on  : — 

Held,  that  the  cleat  was  part  of  “the  ways,  works,  machinery,  plant,  build- 
ings or  premises  connected  with,  intended  for  or  used  in  the  business  of  the 
employer,”  within  the  meaning  of  sub-sec.  1 of  sec.  3 of  the  Workmen’s 
Compensation  for  Injuries  Act,  R.S.O.  1897,  ch.  160  ; and  there  being 
evidence  upon  which  a jury  might  find  that  the  cleat  was  defective  in  that  it 
was  not  securely  fastened,  that  the  defective  condition  was  the  proximate 
cause  of  the  injury,  and  that  it  was  due  to  the  negligence  of  the  defendants’ 
workmen  who  put  on  the  cleats,  the  defendants  would  be  answerable  for 
that  negligence  (if  found)  as  being  negligence  of  persons  intrusted  by  them 
with  the  duty  of  seeing  that  the  condition  or  arrangement  of  the  ways,  etc., 
was  proper,  within  the  meaning  of  sub-sec.  1 of  sec.  6. 

When  the  plaintiff  began  work  he  had  a right  to  assume  that  the  work  previ- 
ously done,  including  the  means  provided  for  the  safety  of  the  workman,  had 
been  done  with  care  and  witnout  negligence. 

Judgment  of  a Divisional  Court,  7 O.L.R.  376,  affirmed. 


This  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Divisional  Court,  reported  7 O.L.R.  376,  and  was  argued 
before  Moss,  C.J.O.,  and  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A.,  on  October  3rd,  1904. 

W.  R.  Riddell,  K.C.,  for  the  defendants,  contended  that 
there  was  no  such  evidence  here  as  to  who  put  the  cleat  on 
negligently,  as  would  make  the  defendants  liable : Giles  v. 
Thames  Ironworks  Shipbuilding  Go.  (1885),  1 Times  L.R.  469  ; 
Labatt  on  Master  and  Servant,  vol.  2,  p.  1978;  Roberts  and 
Wallace  on  Employers,  3rd  ed.,  p.  254 ; that  the  statute  relied 
on  does  not  apply  to  a mere  labourer  working  with  others : 
O'Connor  v.  Neal  (1891),  153  Mass.  281,  at  p.  284;  Gibbs  v. 
Great  Western  R.W.  Co.  (1884),  12  Q.B.D.  208,  at  p.  212 
Wilson  v.  Botsford-Jenks  Co.  (1902),  1 O.W.R.  101;  that  if  two 
labourers  select  an  unsafe  method  instead  of  a safe  one,  th 
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employer  is  not  liable:  Gray  v.  Thomson  (1889),  17  Rettie 
(4th  series),  200.  He  also  cited  Thomas  v.  Bellamy  (1899), 
126  Ala.  253;  Willetts  v.  Watt  & Co.  [1892],  2 Q.B.  92  ; Howe 
v.  Mark  Finch  & Co.  (1886),  17  Q.B.D.  187  ; Garland  v.  City 
of  Toronto  (1896),  23  A.R.  238;  Beven  on  Negligence,  3rd  ed., 
p.  178  ; Labatt  on  Master  and  Servant,  pp.  878-9,  2014. 

Lynch- Staunton,  K.C.,  for  the  plaintiff,  contended  that  a 
cleat  is  scaffolding,  and  a part  of  the  plant : Williams  v. 

Birmingham  Battery  & Metal  Co.,  [1899]  2 Q.B.  338 ; Veazey 
v.  Chattle,  [1902]  1 K.B.  494;  and  that  it  is  the  duty  of  the 
employer  to  provide  safe  appliances : Brannigan  v.  Robinson > 
[1892]  1 Q.B.  344. 

Riddell,  in  reply,  referred  to  Kelly  v.  Davidson  (1900),  31 
O.R.  521,  32  O.R.  8. 

November  14.  The  judgment  of  the  Court  was  delivered 
by  Maclennan,  J.A. -This  is  an  appeal  by  the  defendants 
from  a judgment  of  a Divisional  Court  setting  aside  a 
judgment  of  non-suit  and  directing  a new  trial. 

The  action  was  brought  for  damages  sustained  by  the 
plaintiff,  while  employed  as  a carpenter  by  the  defendants  in 
shingling  a roof,  by  falling  from  the  roof  to  the  ground. 

The  question  turned  upon  sec.  3 (1)  of  the  Workmen’s 
Compensation  for  Injuries  Act,  R.S.O.  1897,  c.  160,  as  qualified 
by  sec.  6 (1)  of  the  same  Act.* 

* R.S.O.  1897,  ch.  160,  sec.  3(1)  : — Where  personal  injury  is  caused  to  a 
workman — 

1.  By  reason  of  any  defect  in  the  condition  or  arrangement  of  the  ways, 
works,  machinery,  plant,  buildings  or  premises  connected  with,  intended  for, 
or  used  in  the  business  of  the  employer 

the  workman,  or,  in  case  the  injury  results  in  death,  the  legal  personal  repre- 
sentatives of  the  workman,  and  any  persons  entitled  in  case  of  death,  shall 
have  the  same  right  of  compensation  and  remedies  against  the  employer  as 
if  the  workman  had  not  been  a workman  of,  nor  in  the  service  of  the  employer, 
nor  engaged  in  his  work. 

Sec.  6 : A workman,  or  his  legal  representatives,  or  any  persons  entitled 
in  case  of  his  death,  shall  not  be  entitled  under  this  Act  to  any  right  of  com- 
pensation or  remedy  against  the  employer  in  any  of  the  following  cases,  that 
is  to  say  : 

1.  Under  clause  1 of  sec.  3,  unless  the  defect  therein  mentioned  arose  from 
or  had  not  been  discovered  or  remedied  owing  to  the  negligence  of  the 
employer  or  of  some  person  entrusted  by  him  with  the  duty  of  seeing  that  the 
condition  or  arrangement  of  the  ways,  works,  machinery,  plant,  buildings  or 
premises  are  proper. 
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According  to  the  evidence,  if  believed,  the  plaintiff  fell  in 
consequence  of  a cleat  which  had  been  placed  on  the  roof  to 
support  the  workmen,  having  been  insufficiently  nailed  or 
secured  to  the  sheeting,  and  giving  way  under  the  weight  of 
the  plaintiff’s  body,  whereby  he  fell  and  received  his  injury. 
It  was  contended  that  under  the  circumstances  this  cleat  could 
not  be  regarded  as  part  of  the  ways,  works,  machinery,  plant, 
etc.,  within  sec.  3 (1),  and  that  it  was  not  shewn  that  the 
defect  therein  arose  from  or  had  not  been  discovered  or 
remedied,  etc.,  as  expressed  in  sec.  6 (1). 

The  learned  Judge  at  the  trial  held  that  negligence  of  the 
employers  or  any  person  entrusted  by  him  with  the  duty  of 
seeing  that  the  condition  of  the  ways,  etc.,  was  proper,  was  not 
proved. 

The  Divisional  Court  thought  there  was  evidence  which 
ought  to  have  been  submitted  to  the  jury,  and  in  that  opinion 
we  concur. 

The  cleats  used  were  for  the  sole  purpose  of  supporting  the 
workman,  and  the  shingles  and  materials  used  by  him,  while  he 
was  at  work,  and  to  be  removed  when  the  work  was  done : 
They  served  a temporary  purpose,  the  same  purpose  as  a 
scaffold.  They  were  therefore  a “work”  or  “plant,”  “connected 
with,  intended  for,  or  used  in  the  defendants’  business,”  within 
the  meaning  of  the  statute.  This  would  be  so,  even  if  they  had 
been  put  in  place  by  the  plaintiff.  There  was  evidence  how- 
ever that  the  cleat  in  question  was  in  position,  and  was  not 
properly  secured,  when  the  plaintiff  went  upon  the  work ; and 
had  been  so  placed  and  left  insecure  on  a former  day  by 
persons  in  the  employment  of  the  defendants.  When  the 
plaintiff  began  work  he  had  a right  to  assume  that  the  work 
previously  done,  including  the  means  provided  for  the  safety  of 
the  workman,  had  been  done  with  care,  and  without  negligence. 
Under  these  circumstances  we  do  not  see  how  it  can  be  con- 
tended that  the  person  or  persons  who  put  the  cleat  in  position 
was  not  a person  entrusted  by  the  defendants  with  the  duty  of 
seeing  that  the  condition  of  the  works,  etc.,  was  proper. 

We  therefore  agree  with  the  Divisional  Court  that  the 
evidence  ought  to  have  been  left  to  the  jury,  and  that  the 
action  was  wrongly  dismissed. 
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The  appeal  should  be  dismissed  with  costs. 

Osler,  J.A. : — I agree  in  the  result. 

A.  H.  F.  L. 


0.  A. 
1904 

Markle 

v. 

Donaldson. 


[IN  THE  COURT  OF  APPEAL.]  ^ A 

C.  A. 

OSTERHOUT  V.  OSTERHOUT.  1904 

Nov.  14. 

Will — Construction  — Bequest  of  Personalty — ‘ ‘ Reversion  ” — Gift  Ovei Life 

Interest — Absolute  Interest. 

The  testator  by  his  will  gave,  devised,  and  bequeathed  to  his  father  “ one-half 
of  my  ready  money,  securities  for  money  . . . and  one-half  of  all  other 

my  real  and  personal  estates  whatsoever  and  wheresoever  with  reversion  to  my 
brother  on  the  decease  of  my  father and  gave,  devised  and  bequeathed  to 
his  brother,  his  heirs  and  assigns  forever,  “the  remaining  one-half  of  all  my 
ready  money,  securities  for  money  . . . and  the  one-half  of  all  other  my 

real  and  personal  estate  whatsoever  and  wheresoever.” 

At  the  time  of  the  testator’s  death  there  was  a sum  of  money  on  deposit  at  his 
credit  in  a bank  : — 

Held,  that  the  father  was  entitled  only  to  the  use  of  one-half  of  the  money, 
and  that,  subject  to  the  life  interest  of  the  father,  the  brother  took  the  same 
absolutely. 

Decision  of  a Divisional  Court,  7 O.L.R.  402,  affirmed. 


This  was  an  appeal  by  the  defendant  from  the  judgment  of 
the  Divisional  Court  reported  7 O.L.R.,  402,  and  was  argued  on 
October  6th  and  7th,  1904,  before  Moss,  C.J.O,  and  Osler, 
Maclennan,  Garrow,  and  Maclaren,  JJ.A. 

W.  E.  Middleton  and  C.  H.  Widdifield,  for  the  appellant, 
contended  that  their  client  took  an  absolute  interest,  not  merely 
a life  estate,  in  the  property  bequeathed  to  him  ; and  that  the 
absolute  gift  of  personalty  could  not  be  given  to  several  people  : 
Byng  v.  Lord  Strafford  (1843),  5 Beav.  558;  and  that  the  word 
“ reversion  ” when  not  referring  to  land  may  mean  in  popular 
language  simply  the  part  that  is  left : Standard  Diet,  sub  voc. ; 
In  re  Walker,  Lloyd  v.  Tweedy,  [1898]  1 I.R.  5;  In  re  Percy, 
Percy  v.  Percy  (1883),  24  Ch.  D.  616  ; In  re  Jones,  Richard 
v.  Jones,  [1898]  1 Ch.  438. 

Geo.  Kerr  and  J.  Montgomery , for  the  respondent,  contended 
that  the  defendant  was  only  entitled  to  a life  interest : In  re 
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Bagshaw  Trusts  (1877),  25  W.  R.  659 ; Re  Sheldon  v.  Kemble 
(1885),  53  L.T.,  N.S.,  527  ; Theobald  on  Wills,  5th  ed.,  pp.  455, 

OSTERHOUT 

V. 

OSTERHOUT. 

564,  and  cases  there  referred  to  ; Jarman  on  Wills,  5th  ed.,  vol. 
I.,  p.  333;  that  the  period  when  the  “reversion”  was  to  accrue 
was  clearly  shewn,  which  distinguished  the  case  from  In  re  Percy 
v.  Percy ; that  there  was  nothing  here  to  shew  that  the  devisee 
was  to  have  absolute  disposal  of  the  fund  ; and  that  “ reversion  ” 
was  evidently  not  used  in  a technical  sense,  for  the  word  should 
be  “ remainder,”  but  that  giving  it  a lay  meaning  it  signified 
that  the  moneys  bequeathed  should  revert  to  the  son. 

November  14.  The  judgment  of  the  Court  was  delivered  by 
Maclennan,  J.A.: — This  was  an  appeal  from  a judgment  of  a 
Divisional  Court,  reported  7 0.  L.  R.  402,  reversing  a judgment 
of  MacMahon,  J. 

The  question  is  the  construction  of  the  will  of  Wilfred  E. 
Osterhout,  a brother  'of  the  plaintiff,  Herbert  G.,  and  a son  of 
the  defendant  Martin  Osterhout. 

By  his  will  the  testator  after  directing  a sale  of  certain  real 
estate,  gives  one-half  of  the  proceeds,  and  one-half  of  his  ready 
money,  etc.,  and  one-half  of  all  his  other  real  and  personal 
estate,  to  his  father,  Martin,  “ with  reversion  to  my  brother 
Herbert  G.  Osterhout,  on  the  decease  of  my  father.”  And  he 
gave  the  other  half  of  everything  to  his  brother  Herbert. 

The  plaintiff’s  contention  is  that  the  gift  to  his  father,  the 
defendant,  was  only  for  life,  while  it  is  claimed  on  behalf  of 
the  father  that  he  takes  the  one-half  absolutely. 

I am  of  opinion  that  the  Court  has  put  the  right  construc- 
tion upon  this  will.  It  has  often  been  remarked  that  the  con- 
struction put  upon  the  different  words  in  other  wills  affords  but 
little  help  in  such  cases.  And  in  Re  Blantern  (1891),  W.N.  54, 
the  Court  of  Appeal  said : “ The  proper  rule  for  construing  a 
will  is  to  form  an  opinion  apart  from  the  cases,  and  then  to  see 
whether  the  cases  require  a modification  of  that  opinion  ; not 
to  begin  by  considering  how  far  the  will  resembled  others  on 
which  decisions  had  been  given.” 

Now  here  the  testator  gives  the  half  to  his  father,  and  if  he 
had  stopped  there  no  question  could  arise  ; but  that  is  not  all  his 
meaning  or  intention.  He  means  his  brother  to  have  something 
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at  the  decease  of  his  father.  What  is  it  ? It  is  the  reversion. 
and  evidently  the  reversion  of  what  he  had  given  to  his  father, 
I think  the  plain  meaning  of  the  words  used  “ with  reversion 
to  my  brother,”  is  that  what  he  gives  to  his  father  should  revert 
to  his  brother  on  the  event  named — that  it  should  go  over  to  his 
brother. 

This  construction  gives  effect  to  the  words  used  by  the  tes- 
tator, whereas  the  construction  contended  for  by  the  appellant 
would  give  them  no  effect  at  all,  but  would  hold  them  to  be 
meaningless  and  useless. 

If  we  now  look  at  the  decided  cases,  there  are  none,  as  I 
think,  which  require  us  to  put  a different  construction  upon  the 
words,  or  to  hold  that  the  testator’s  intention  to  give  something 
to  his  brother  in  the  half  which  he  gave  to  his  father  at  the 
latter’s  death,  should  be  defeated. 

I refer  to  Re  Sheldon  v.  Kemble,  53  L.T.N.S.  527,  and  cases 
referred  to  by  Kay,  J.,  and  also  to  Re  Russell  (1885),  52  L.T.N.S. 
559,  as  strongly  supporting  this  view  of  the  will. 

The  latter  of  these  two  cases  was  a gift  to  M.  H.,  “ the  same 
to  become  the  property  (at  her  death)  of  her  heirs  ” and  the 
Court  of  Appeal,  Baggallay,  Bowen  and  Fry,  JJ.,  held  that  the 
gift  to  M.  H.  was  for  life  only. 

I am  of  opinion  that  the  appeal  should  be  dismissed. 

A question  was  raised  before  us  of  a lis  pendens  obtained 
and  registered  by  the  plaintiff.  We  think  no  question  relating 
to  that  matter  is  before  us,  and  our  judgment  is  altogether  with- 
out prejudice  to  the  rights  and  liabilities  of  the  parties  upon 
that  matter. 


C.  A. 
1904 

OsTERHOUT 

V. 

OSTERHOUT. 

Maclennan, 

J.A. 


A.  H.  F.  L. 


688 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1904 

Nov.  14. 


[IN  THE  COURT  OF  APPEAL.] 

Fensom  y.  Canadian  Pacific  R.  W.  Company. 


Railways — Accident — Cattle  Running  at  Large — Crown  Lands — Powers  of  Muni- 
cipalities— Railway  Act — 53  Viet.  ch.  28 , sec.  2 (L>.) — 51  Viet.  ch.  29,  secs. 
194 , 211  (D. ) — R.S.O.  1897,  ch.  223,  sec.  546. 

The  Railway  Act,  51  Viet.  ch.  29,  sec.  194  (D.)  as  amended  by  53  Viet.  ch.  28, 
sec.  2 (D. ) enacts  that,  if  in  consequence  of  the  omission  of  a railway  com- 
pany to  erect  and  maintain  a fence,  “any  animal  gets  upon  the  railway  from 
an  adjoining  place  where  under  the  circumstances  it  might  properly  be,  then 
the  company  shall  be  liable  to  the  owner  of  every  such  animal  for  all  damage 
in  respect  of  it  caused  by  any  of  the  company’s  trains  or  engines,”  and  that 
“ no  animal  allowed  by  law  to  run  at  large  shall  be  held  to  be  trespassing 
on  a place  adjoining  the  railway  merely  for  the  reason  that  the  owner  or 
occupant  of  such  place  has  not  permitted  it  to  be  there.”  The  plaintiff’s 
cattle  running  at  large  in  a municipality,  as  by  one  of  the  by-laws  they  were 
permitted  to  do,  got  upon  Crown  lands,  and  from  the  Crown  lands,  on  to  the 
railway,  and  were  killed  on  the  track  by  one  of  the  defendant’s  trains  : — 

Held,  that  notwithstanding  the  by-law  permitting  running  at  large,  the  cattle 
were  not  properly  on  the  Crown  lands  ; yet  the  defendants  could  not  defend 
themselves  by  saying  that  they  were  trespassing  there,  but  were  liable 
under  the  above  enactments. 

The  authority  of  a municipal  council  under  R.S.O.  1897,  ch.  223,  sec.  546  (2) 
extends  no  further  than  to  allow  the  running  at  large  upon  the  roads  and 
highways  of  the  municipality. 


This  was  an  appeal  by  the  defendants  from  the  judgment 
of  the  Divisional  Court  in  this  case,  reported  7 O.L.R.  254. 

The  appeal  was  argued  on  October  5th,  1904,  before  Moss, 
C.J.O.,  and  Osler,  Maclennan,  Garrow  and  Maclaren,  JJ.A. 

I.  F.  Hellmuth , K.C.,  for  the  appellants,  contended  that  the 
cattle  in  question  were  unlawfully  on  the  highway,  and  that 
the  proximate  cause  of  their  being  injured  was  their  getting  on 
the  track  at  Smith  Street ; that  any  non-fencing  after  that  could 
not  have  enured  to  their  destruction,  but  rather  the  contrary  ; 
that  the  effect  of  sec.  271  of  the  Railway  Act,  1888,  51  Viet., 
ch.  29  (D.),  could  not  be  over-ridden  by  the  Ontario  Legislature  ; 
and  the  cattle  were  unlawfully  on  the  highway  within  the 
meaning  of  that  section : Simpson  v.  Great  Western  Railway 
(1857),  17  U.C.R.  57  ; James  v.  Grand  Trunk  R.  W.  Go. 
(1900),  31  O.R.672,  1 O.L.R.  127,31  S.C.R.  420;  that  the  cattle 
did  not  come  within  sec.  194  of  the  Dominion  Railway  Act, 
1888,  51  Viet.,  ch.  29  (D.),  as  amended  by  53  Viet.,  ch.  28,  sec. 
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(D.) ; that  there  is  no  such  thing  as  lawful  running  at  large  in 
Ontario,  and  inasmuch  as  the  cattle  were  not  lawfully  on  the 
Crown  lands  from  which  they  got  upon  the  railway,  the  railway 
was  not  liable:  Patterson  v.  Fanning  (1901),  2 O.L.R.  462,  at 
p.  463;  that  the  Municipal  Act,  R.S.O.  1897,  ch.  223,  sec.  546, 
sub-sec.  2,  does  not  give  municipalities  the  power  to  permit  run- 
ning at  large  where  under  the  common  law  such  running  at 
large  would  not  be  permitted,  but  only  to  restrain  and 
regulate  it. 

J.  H.  Clary,  for  the  plaintiff,  referred  to  sec.  194,  sub-sec.  3 
of  the  Railway  Act,  1888,  as  amended  by  53  Viet.,  ch.  28,  sec.  2 
(D.),  and  contended  that  the  latter  Act  enlarged  the  statutory 
obligations  of  the  railway  and  meant  that  the  railway  must 
fence  as  against  everybody,  and  not  only  as  against  the  owner 
of  the  adjoining  land  ; that  it  was  through  the  negligence  of 
the  defendants  that  the  cattle  got  within  half  a mile  of  the 
intersection  of  the  highway  with  the  railway,  and  therefore 
the  defendants  were  estopped  from  saying  that  they  should  not 
have  been  there ; that  the  Crown  lands  in  question  were  waste 
lands:  Attorney -General  v.  Hammer  (1858),  27  L.J.  Ch.  837, 
840  ; Elliott  on  Railroads,  vol.  3,  p.  1805,  sec.  1180  ; that  R.S.O. 
1897,  vol.  3,  ch.  324,  sec.  43,  shews  that  there  are  waste  lands 
belonging  to  the  Crown  in  this  Province,  and  that  R.S.O.  1897, 
ch.  109,  sec.  94,  referred  to  the  territory  in  question  here.  He 
also  referred  to  Duncan  v.  Canadian  Pacific  R.  W.  Co.  (1891), 
21  O.R.  355  ; Nixon  v.  Grand  Trunk  R.W.  Co.  (1892),  23  O.R. 
124  ; Davidson  v.  Grand  Trunk  R.  W.  Co.  (1903),  5 O.L.R.  574  ; 
Tooke  v.  Bergeron  (1897),  27  S.C.R.  567  ; 21  Am.  & Eng.  Encyc. 
of  Law,  2nd  ed.  vol.  21,  p.  483. 

Hellmuth,  in  reply. 


C.  A. 
1904 

Fensom 

v. 

Canadian 
Pacific 
R.W.  Co. 


November  14.  Osler,  J.  A.: — The  plaintiff’s  cattle,  the 
loss  of  which  is  in  question  in  this  appeal,  not  being  in  charge 
of  any  one,  were  at  large  upon  a highway  within  half  a mile  of 
the  intersection  of  such  highway  with  the  defendant  railway  at 
rail  level  and  got  upon  the  railway  at  the  point  of  intersection. 
Had  they  been  killed  at  this  point,  or  (probably)  elsewhere  on 
the  track  before  they  had  left  the  railway,  the  owner  would  have 
had  no  right  of  action  against  the  company:  sec.  271,  Railway 
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Act,  1888,  51  Yict.  ch.  29  (D.).  They  did,  however,  leave  the 
track  in  safety,  and  after  wandering  hither  and  thither  finally 
got  upon  the  railway  again  from  certain  lands  of  the  Crown, 
between  which  and  the  lands  of  the  railway  company  it  was  the 
duty  of  the  latter  to  have  erected  and  maintained  fences  along 
each  side  of  their  track,  a duty  which  they  had  omitted  to  per- 
form, and  it  was  in  consequence  of  this  omission  that  the  cattle 
got  upon  the  railway  at  the  place  where  they  were  killed.  The 
case  turns  upon  the  proper  construction  of  sub-sec.  3 of  sec.  194 
of  the  Railway  Act,  1888,  51  Yict.  29  (D.),  as  amended  by  53 
Yict.  ch.  28,  sec.  2,  read  in  the  light  of  sec.  546  of  the  Municipal 
Act  of  Ontario  and  sec.  32  of  R.S.O.  1897,  ch.  225,  extending 
the  powers  conferred  by  the  former  section  to  municipalities 
organized  under  the  latter  Act.  Under  these  provisions  the 
council  of  the  union  municipalities  of  Nairn,  Lome  and 
Hyman,  in  the  District  of  Algoma,  within  the  territorial  limits 
of  which  municipalities  the  animals  in  question  were  killed,  had 
passed  a by-law  prohibiting  the  running  at  large  of  certain  ani- 
mals and  allowing  all  milch  cows  and  cattle  other  than  those 
mentioned  in  the  first  clause  of  the  by-law  to  run  at  large,  and 
that  so  far  as  the  law  enabled  the  council  so  to  enact,  it  should 
be  lawful  for  the  latter,  without  being  in  charge  of  any  person, 
to  loiter  or  stop  on  the  roads  and  highways  of  the  municipality. 
This  appears  to  me  to  be  such  a by-law  as,  to  the  extent  at  all 
events  of  allowing  such  cattle  to  “ run  at  large,”  might  be 
lawfully  passed  by  the  municipality  under  the  authority  of  sec. 
546  (2).  I do  not,  however,  for  a moment  suppose  that  such  a 
by-law  or  any  by-law  would  authorize  the  trespassing  of  such 
cattle  upon  the  lands  of  the  Crown  or  of  any  private  person. 
I agree  in  this  respect  with  the  views  so  forcibly  expressed  by 
our  learned  brother  Meredith  in  the  Court  below.  The  authority 
of  the  council  extends  no  further  than  to  allow  the  running  at 
large  upon  the  roads  and  highways  of  the  municipality.  With 
the  consequences  wrhich  might  follow  from  the  trespassing  of  cattle 
upon  such  lands,  after  the  passing  of  the  by-law,  and  the  rights 
of  the  land-owner  against  the  cattle,  or  as  between  the  owner 
and  himself,  we  have  nothing  to  do  in  this  case. 

Then  the  amended  sub-sec.  3 of  sec.  194  of  the  Railway  Act 
provides  for  two  distinct  cases  : (a)  “ If  the  company  omits  to 
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erect  and  complete  any  fence  or  cattle  guard,  or  if  after  it  is 
completed  the  company  neglects  to  maintain  the  same — and  if 
in  consequence  of  such  omission  or  neglect  any  animal  gets 
upon  the  track  from  an  adjoining  place  where  under  the  cir- 
cumstances it  might  properly  be,  then  the  company  shall  be 
liable  to  the  owner  of  every  such  animal  for  all  damages  in 
respect  of  it  caused  by  any  of  the  company’s  trains  or  engines  ; 
(b)  and  no  animal  allowed  by  law  to  run  at  large  shall  be  held 
to  be  trespassing  on  a place  adjoining  the  railway  merely  for 
the  reason  that  the  owner  or  occupant  of  such  place  has  not 
permitted  it  to  be  there.” 

The  first  branch  of  the  sub-section  is  no  more  than  an  enact- 
ment or  declaration  of  the  existing  law,  but  the  second  branch 
makes  a new  provision  and  is  an  extension  of  the  company’s 
liability  in  respect  of  the  particular  case  of  cattle  which  are 
bylaw  allowed  to  run  at  large,  and,  while  not  afiirming  as  between 
the  cattle  owner  and  the  landowner  the  right  of  the  cattle  of 
the  former  to  trespass  on  the  lands  of  the  latter,  nevertheless 
provides  that  as  regards  the  railway  company,  who  ought  by 
law  to  have  fenced  their  lands  from  the  adjoining  lands,  the 
cattle  which  escape  from  such  unfenced  adjoining  lands  upon 
the  railway  shall  not  be  held  to  have  been  improperly  there, 
merely  because  the  owner  of  the  land  has  not  permitted  them 
to  be  there.  But  for  this  provision  the  owner  of  the  cattle 
would  in  such  a case  have  had  no  right  of  action  against  the 
railway,  but  the  Legislature,  recognizing  no  doubt  the 
fact  that  cattle  lawfully  running  at  large  upon  a highway 
would  be  very  likely  to  stray  upon  lands  not  fenced  from  the 
highway,  have  deemed  it  right  to  enact  that  the  railway  com- 
pany shall  not  be  at  liberty  to  set  up  as  an  answer  to  the  breach 
of  their  own  general  obligation  to  fence  their  railway,  the  fact 
that  the  cattle  were  trespassing  on  the  adjoining  land  from 
which,  in  consequence  of  their  own  breach  of  duty,  though  a 
duty  owing  immediately  to  the  landowner,  the  cattle  have 
escaped  upon  the  track  and  been  killed  or  injured  by  their 
trains  or  engines.  In  short,  if  the  latter  were  properly  on  the 
lands,  a fortiori,  the  company  are  liable,  and  in  the  very  words 
of  the  Act  they  are  not  to  be  held  to  have  been  improperly  there 
merely  because  they  had  not  been  permitted  to  be  there  by  the 
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landowner  or  occupant,  which  is  the  case  before  us.  For  these 
reasons  I think  the  appeal  should  be  dismissed. 

Garrow,  J.A.: — This  is  an  appeal  by  the  defendants  from  the 
judgment  of  a Divisional  Court  in  favour  of  the  plaintiff  revers- 
ing the  judgment  at  the  trial  of  Britton,  J. 

The  case  is  reported  in  7 O.L.R.  254. 

In  my  opinion  the  judgment  of  the  Divisional  Court  should 
be  affirmed. 

I agree  with  the  construction  placed  upon  the  statute  53 
Viet.  ch.  28,  sec.  2 (D.),  by  the  Chancellor. 

That  statute  was  passed  on  May  16th,  1890,  in  substitution, 
so  far  as  we  are  at  present  concerned,  for  sub-sec.  3 of  sec.  194 
of  the  Railway  Act,  1888,  which  was  itself  but  a re-enactment 
in  somewhat  different  language  of  the  earlier  provisions  res- 
pecting the  same  subject  matter. 

See  the  history  of  the  previous  legislation  succinctly 
stated  by  Burton,  J.,  in  Conway  v.  Canadian  Pacific  R.  W.  Co. 
(1886),  12  A.R.  708,  at  pp.  710,  711.  And  as  he  there  points 
out  it  had  been  uniformly  held  under  all  the  varying  statutes 
passed  from  time  to  time  that  the  obligation  to  fence  only  existed 
in  favour  of  adjoining  proprietors,  so  that  prior  to  the  amend- 
ment in  question  it  had  always  been  sufficient  in  order  to  defeat 
a claim  such  as  this  to  shew  that  the  plaintiff  did  not  occupy 
the  position  of  an  adjoining  proprietor  in  respect  of  the  lands 
from  which  the  cattle  had  strayed  upon  the  track  : See  Douglass 
v.  Grand  Trunk  R.  W.  Co.  (1880),  5 A.R.  585 ; Daniels  v. 
Grand  Trunk  R.  W.  Co.  (1885),  11  A.R.  471  ; Baker  v.  Grand 
Trunk  R.W.  Co.  (1885),  11  A.R.  68  ; McAlpine  v.  Grand  Trunk 
R.W.  Co.  (1876),  38  U.C.R.  446  (in  which,  however,  the  plaintiff 
recovered.) 

These  decisions,  coming  down  to  1885,  were  followed  after 
the  passing  of  the  Railway  Act  (1888),  by  the  case  of  Rathwell 
v.  Canadian  Pacific  R.W.  Co.,  reported  in  9 C.L.T.  413,  in  the 
year  1889 — a judgment  of  the  County  Judge  of  Renfrew — in 
which  it  was  held  that  the  same  result  should  still  follow  not- 
withstanding the  somewhat  changed  language  of  the  latter 
statute,  and  notwithstanding  that  in  that  case  there  was,  as  in 
this  case,  a by-law  permitting  cattle  to  run  at  large. 
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It  was  to  the  state  of  the  law  as  declared  in  these  and  other 
similar  decisions,  that  the  amendment  in  the  year  1890  was 
directed,  and  it  must  be  assumed  was  intended  to  change  the 
law  as  so  declared,  otherwise  it  was  meaningless. 

The  new  section  for  the  first  time  contains  an  explicit  refer- 
ence to  the  case  of  cattle  allowed  by  law  to  run  at  large,  and  in 
effect  says  it  shall  be  no  longer  in  the  case  of  such  cattle  suffi- 
cient to  defeat  the  claim  by  merely  proving  that  they  came  upon 
the  railway  from  adjoining  lands  on  which,  strictly  speaking, 
they  had  no  lawful  right  to  be,  and,  in  effect,  declares  that  as 
against  a railway  company  omitting  the  statutory  duty  to  fence 
such  cattle  shall  be  presumed  to  have  been  properly  upon  open 
unfenced  land  to  which  they  obtained  access  from  having  been 
lawfully  allowed  to  run  at  large. 

The  contention  of  the  defendants,  and  the  view  of  the 
learned  Judo-e  in  the  Divisional  Court  who  dissented,  is  that 
cattle  so  situated  are  trespassing,  and  that  therefore  the  defen- 
dants are  not  bound  to  fence  as  against  them.  The  cattle  may 
as  against  the  owner  of  the  land  be  trespassing,  for  the  by-law 
could  not  confer,  nor  as  I read  it  does  it  purport  to  confer,  any 
rights  as  against  private  property,  but  the  question  here  is  not 
between  the  owner  of  the  cattle  and  the  owner  of  the  land, 
but  between  the  owner  of  the  cattle  and  the  railway  company 
which  has  neglected  as  against  some  one  its  statutory  duty,  to 
the  plaintiff’s  injury. 

And  as  indicating  still  further  that  the  construction  which 
has  been  placed  upon  the  third  section  is  the  correct  one,  it  may 
be  pointed  out  that  before  the  amendment  it  was  always  suffi- 
cient for  the  plaintiff  to  prove,  not  that  he  actually  owned  the 
adjoining  land,  but  that  his  cattle  were  upon  such  land  with  the 
consent  of  the  owner : Me  Alpine  v.  Grand  Trunk  R.  W.  Co. 
38  U.C.R.  446  ; Davis  v.  Canadian  Pacific  R.  W.  Co.  (1886), 
12  A.R.  724.  See  also  Duncan  v.  Canadian  Pacific  R.W.  Co. 
21  O.R.  355,  at  page  360. 

The  appeal  should,  in  my  opinion,  be  dismissed  with  costs. 
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[BRITTON,  J.] 

JBelleisle 

y. 

The  Corporation  of  the  Town  of  Hawkesbury. 

Municipal  Corporations — Repair  of  Sidewalk — Proper  Construction — Incomplete 
State — Plaintiff's  Knowledge  of — Injury  to — Misadventure. 

The  defendants  were  taking  up  an  old  and  putting  down  a new  board  sidewalk 
on  a street  and  had  completed  the  work  up  to  a point  somewhere  in  front  of 
plaintiff’s  shop  when  the  workmen  were  taken  away  to  perform  some  urgent 
work  in  another  part  of  the  town  and  were  away  about  a day  and  a half. 
Plaintiff,  who  was  aware  of  what  was  being  done  and  of  the  incomplete  state 
in  which  the  work  was  left,  in  the  daylight  drove  up  in  a cart  and  in 
alighting  slipped  off  the  unfinished  end  of  the  sidewalk  and  was  injured  : — 
Held , that  the  defendants  were  not  liable  for  the  injury. 

This  was  an  action  brought  by  one  Elzear  Belleisle  against 
the  corporation  of  the  town  of  Hawkesbury  for  damages  for 
injuries  received  in  alighting  from  a cart  on  a sidewalk  which 
was  being  repaired  or  reconstructed  by  the  defendants  in  front 
of  the  plaintiff s store  in  the  town. 

The  action  was  tried  at  L’Orignal  on  the  20th  of  September, 
1904,  before  Britton,  J.,  without  a jury. 

J.  Maxwell , for  the  plaintiff. 

D.  B.  Maclennan , K.C.,  and  H.  W.  Lawlor,  for  the  defen- 
dants. 

The  facts  appear  in  the  judgment. 

October  27.  Britton,  J. : — The  facts,  undisputed,  or  as 
found  by  me,  are  as  follows : — 

The  plaintiff  is  a barber  and  grocer  doing  business  on  the 
north  side  of  Main  street  in  Hawkesbury. 

The  municipal  corporation  was  doing  extensive  repairs  to 
that  street.  These  repairs  included  taking  up  the  old  board 
walk  on  the  north  side,  raising  the  level  of  the  street  and 
putting  down  a new  walk  on  the  higher  level.  The  work  was 
being  done  by  a contractor  but  under  the  supervision  and 
direction  of  the  town. 
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On  Saturday,  the  18th  of  July,  1903,  the  new  work  had 
been  completed  to  a point  in  front  of  plaintiff'  ’s  shop,  some  say 
to  a point  in  front  of  plaintiff’s  eastern  door,  others  say  to  a 
point  three  or  four  feet  further  easterly. 

The  workmen  were  taken  away  from  this  work  to  do  some- 
thing, said  to  be  urgent,  in  another  part  of  the  town  and  these 
men  were  away  part  of  Saturday  and  all  of  Monday,  the 
20th  of  July. 

The  walk  was  to  be  and  now  is  four  planks  wide,  laid 
lengthwise  side  by  side  and  resting  upon  sleepers  laid  with  ends 
to  the  street.  The  ends  of  only  each  alternate  plank  rested 
upon  the  same  sleeper.  This  was  done  “ to  break  joints,”  as  a 
more  firm  and  better  walk  can  in  that  way  be  made. 

The  work  left  in  an  unfinished  state  at  the  time  of  the 
accident  was  the  two  alternate  planks  at  the  easterly  end  of  the 
walk  under  construction,  with  the  two  alternate  open  spaces 
between. 

The  plaintiff  knew  on  Saturday  and  Sunday  of  this 
unfinished  work,  knew  generally  of  its  condition,  and  did  not 
in  any  way  object  to  what  was  being  done  or  left  undone. 

On  Monday,  the  20th  of  July,  goods  of  the  plaintiff  were 
carted  to  his  store,  and  he  rode  with  the  load  on  the  cart. 

I find  that  the  plaintiff’s  own  account  of  where  and  how  he 
alighted  from  the  cart  must  be  accepted  as  correct.  The  only 
difference  between  the  evidence  of  the  plaintiff  and  the  others 
on  the  cart  is  merely  as  to  whether  the  plaintiff  was  sitting  on 
the  bottom  of  the  cart  or  on  a small  box  on  the  cart,  and  that 
is  not  of  the  slightest  consequence. 

When  the  cart  stopped  at  the  southern  edge  of  the  walk,  in 
front,  or  nearly  in  front  of  the  plaintiff’s  premises,  he  jumped  or 
sprang  or  stepped  from  the  cart,  not  in  any  reckless  or  careless 
way,  but  as  an  ordinarily  prudent  man  would  do,  and  his  left 
foot  landed  upon  the  plank  of  the  walk  properly  placed,  and 
his  right  foot  upon  the  sleeper  beyond  the  easterly  end  of  the 
next  plank.  His  right  foot  slipped  off  this  sleeper  and  went  to 
the  ground,  a depth  of  7 or  8 inches.  This  caused  the  plaintiff 
to  fall  to  the  right  and  backwards  and  by  the  fall  one  bone  of 
the  right  leg  was  broken.  This  happened  about  7.30  in  the 
evening  when  it  was  quite  light  and  when  everything  there 


Britton,  J. 
1904 

Belleisle 

V. 

Corporation 
of  Town  of 
Hawkes- 

BURY. 


696 


ONTARIO  LAW  REPORTS. 


[VOL. 


Britton,  J. 
1904 

Belleisle 

v. 

Corporation 
of  Town  of 
Hawkes- 
bury. 

' 


could  be  plainly  seen  by  the  plaintiff.  The  allegation  of  the 
plaintiff  is  that  the  defendants  failed  to  properly  construct, 
maintain  and  keep  in  repair  the  portion  of  the  sidewalk  in  front 
of  the  plaintiff’s  place  of  business. 

The  defendants,  so  far  as  they  had  constructed  the  new  side- 
walk, did  so  in  a proper  manner.  It  was  good  and  free  from 
defect  so  far  as  it  had  been  completed.  Defendants  were  not 
negligently  allowing  the  work  to  get  and  remain  out  of  repair, 
but  were  complying  with  the  statute  by  improving  the 
condition  of  the  street. 

The  distance  from  the  plank,  or  top  of  sleeper,  to  the 
ground  was  not  too  great.  It  was  not,  in  my  opinion,  in  any 
way  negligent  to  leave  the  planking  the  distance  of  seven  or 
eight  inches  above  ground  at  that  place.  I do  not  think  that 
the  sidewalk,  as  left  on  the  Saturday  evening  and  as  it  was 
when  the  accident  occurred,  was  unsafe  for  persons  lawfully 
using  it.  It  could  not  fairly  and  reasonably  be  considered 
dangerous  or  a trap  to  persons  having  ordinary  eyesight  and 
going  upon  it  in  daylight. 

As  the  plaintiff  knew  all  about  its  condition,  a printed  notice 
was  not  required. 

The  plaintiff*  was  willing  to  use  the  walk  as  it  was  for 
access  to  his  own  premises.  Had  the  accident  happened  in  the 
dark  to  a foot  passenger  the  necessity  of  a light  or  barrier  might 
have  to  be  considered.  I do  not  think  it  was  the  duty  of  the 
defendants  to  put  barriers  upon  the  outer  or  southern  edge  to 
prevent  persons  walking  across  from  the  street  to  the  houses  or 
shops  on  the  north  side.  This  is  what  the  plaintiff  attempted 
to  do. 

I find  that  the  defendants  were  not  guilty  of  negligence  in 
leaving  the  walk  as  it  was  when  the  accident  happened.  The 
accident  was  a mere  misadventure.  The  plaintiff  must  have 
known  at  the  time  he  jumped  or  stepped  from  the  cart  the 
exact  condition  of  the  walk.  It  was  a perfectly  natural  thing 
for  him  to  step  placing  his  left  foot  upon  the  plank  and  his 
right  foot  upon  the  sleeper.  The  sleeper  was  solid,  and 
ordinarily  no  harm  would  have  resulted.  In  some  way, 
unknown  to  the  plaintiff,  by  mere  accident  his  right  foot 
slipped  from  the  sleeper,  causing  him  to  fall  and  to  fracture  his 
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leg.  Neither  the  hole  nor  the  sleeper  was  dangerous  or  unsafe 
to  the  plaintiff  or  public.  It  is  contended  that  the  defendants 
performed  needed  repairs  in  a negligent  manner  so  as  to  make 
them  liable.  I find  against  that  contention.  See  Macdonald  v. 
The  Corporation  of  the  Township  of  Yarmouth  (1898),  29 
O.R.  259. 

The  action  must  be  dismissed  and  with  costs,  if  the  defendants 
ask  for  costs. 

In  view  of  the  case  going  further  and  of  the  possibility  of 
the  Court  finding  that  there  is  upon  the  evidence  liability  on  the 
part  of  the  defendants,  I find  that  the  plaintiff  was  not  guilty  of 
any  contributory  negligence.  And  if  the  plaintiff  is  entitled  to 
recover  at  all,  he  should  recover  $200  damages  with  costs  on  the 
county  court  scale  without  any  set-off  of  costs  by  the  defendants. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 
Gallinger  v.  The  Toronto  Railway. 


Street  Railways — Non-suit — Accident  by  Street  Car — Crossing  Track — Negligence. 

Plaintiff  in  returning  home  at  two  o’clock  in  the  morning  on  a west  bound  car 
on  the  north  track  of  defendants’  street  railway  alighted  from  the  car  and 
proceeded  to  cross  the  north  and  south  tracks  on  the  street  in  front  of  an 
approaching  east  bound  car  on  the  south  track  then  about  100  feet  away. 
There  was  evidence  that  the  approaching  car  was  going  at  the  rate  of  8 to 
10  miles  an  hour  : that  there  was  a bright  electric  light  near  by  and  that  the 
plaintiff,  if  careful,  could  have  seen  the  car.  The  motorman  did  not  apply 
the  brakes  or  sound  the  gong  before  the  plaintiff  was  struck  : — 

Held , that  a nonsuit  was  properly  directed . 


This  was  an  appeal  from  a judgment  of  the  trial  Judge  who 
had  directed  a nonsuit  in  an  action  by  one  Percy  Gallinger 
against  the  defendant  company  for  injuries  sustained  by  being 
run  down  by  one  of  the  company’s  street  cars. 

The  action  was  tried  before  Ferguson,  J.,  and  a jury  at 
Toronto  on  the  30th  of  March,  1904. 

J . E.  Cooke , for  the  plaintiff. 

J.  W.  Bain , for  the  defendants. 

It  appeared  that  the  plaintiff  was  going  home  at  two 
o’clock  in  the  morning  on  a west-bound  car  running  on  the 
north  track  on  Queen  street,  in  the  city  of  Toronto,  and  on 
alighting  from  the  car  proceeded  to  cross  the  north  and  south 
tracks  on  said  street  in  front  of  an  approaching  east-bound  car 
on  the  south  track,  then  about  one  hundred  feet  away. 

The  evidence  also  shewed  that  the  approaching  car  was  run- 
ning at  the  rate  of  eight  to  ten  miles  an  hour : that  there 
was  a bright  electric  light  near  by  : that  the  plaintiff,  if  care- 
ful, could  have  seen  the  car : and  that  the  motorman  did  not 
apply  the  brakes  or  sound  the  gong  before  the  plaintiff  was 
struck  and  injured. 

The  trial  Judge,  following  Danger  v.  London  Street  R.W. 
Co.  (1899),  30  O.R.  493,  directed  a nonsuit  or  judgment  for  the 
defendants. 
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From  this  judgment  the  plaintiff  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  25th  May,  1904, 
before  Meredith,  C.J.C.P.,  Street  and  Anglin,  JJ. 

B.  N.  Davis , for  the  appeal,  contended  that  there  was 
evidence  that  the  motorman  was  not  on  the  look  out,  and  that 
the  car  was  running  at  an  excessive  speed,  and  that  the 
question  of  negligence  should  have  been  submitted  to  the  jury, 
and  referred  to  Moyer  v.  Grand  Trunk  R.W.  Co.  (1903),  2 
O.W.R.  83;  Marsh  v.  City  of  Hamilton  (1904),  3 O.W.R.  525. 

J.  W.  Bain , contra,  was  not  called  upon. 

Meredith,  C.J.  (at  the  close  of  the  argument) : — We  think 
it  is  impossible  to  say  that  the  learned  Judge  was  wrong  in 
holding  that  there  was  no  case  to  go  to  the  jury.  There  was 
no  reasonable  evidence,  I think,  that  the  car  was  travelling  at 
an  immoderate  rate  of  speed.  According  to  the  testimony,  it 
was  going  at  the  rate  of  eight  to  ten  miles  an  hour,  at  two 
o’clock  in  the  morning,  with  very  little  traffic  on  the  streets, 
and  it  is  impossible  to  say  that  there  was  any  evidence  in  that 
that  the  car  was  going  at  an  unreasonable  rate  of  speed,  so  that 
one  does  not  start  with  any  negligence  in  the  conduct  of  the 
car. 

Then  the  plaintiff,  in  some  way  or  other,  not  at  the 
stopping-place  but  between  Brock  avenue,  which  was  the 
stopping-place,  and  Cowan  avenue,  got  off  the  car,  and  he  then 
turned  to  cross  the  other  track,  and  in  doing  so  was  run  down. 

Now,  that  was  his  negligence.  He  admits  that  he  could 
have  seen  the  light,  and  indeed  there  is  some  evidence  that  he 
did  see  it ; the  only  ground  at  all  upon  which  Mr.  Davis’ 
argument,  as  I understand  it,  that  there  was  something  to  go  to 
the  jury,  could  prevail  would  be  that  if  after  the  man  had  got 
into  a position  of  danger  the  servants  of  the  defendants  ought 
to  have  known  that  he  was  in  danger  and  to  have  applied  the 
proper  remedy  to  prevent  the  car  running  him  down,  and  that 
if  this  had  been  done  the  accident  would  have  been  avoided.  I 
do  not  think  there  was  any  evidence  at  all  to  support  that 
view.  Putting  it  at  the  best  for  the  plaintiff,  he  was  attempt- 
ing to  cross  a hundred  feet 'away  from  where  the  car  was;  he 
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had  only  to  go,  in  order  to  cross,  eight,  ten  or  twelve  feet.  He 
was  going  at  a very  rapid  rate,  according  to  the  policeman, 
who  says  at  the  rate  of  five  miles  an  hour ; what  was  there  to 
indicate  to  the  motorman  that  there  was  any  need  of  his  doing 
anything  ? It  would  be  most  unjust  to  the  motorman  to  say 
that  he  was  responsible  for  the  injury  to  the  plaintiff*;  that 
seeing  him  at  that  distance  and  almost  across  the  track,  he 
should  have  anticipated  danger.  I do  not  think  it  should 
have  been  apprehended. 

I think  the  nonsuit  was  right  and  that  the  appeal  should 
be  dismissed. 


Street  and  Anglin,  JJ.,  concurred. 

[Leave  to  appeal  to  the  Court  of  Appeal  applied  for  on  28th  June  was 
refused  by  Garrow.  J.A. , on  17th  September,  1904.] — Ref. 


G.  A.  B. 
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[IN  CHAMBERS.] 

Randall  v.  Ottawa  Electric  Co. 


1904 
Oct.  26^ 


Appeal — Trial  by  Jury — Leave  to  Appeal  Direct  to  the  Court  of  Appeal — ^ 
Edw.  VII.,  ch.  11,  sec.  76a  (O). 

Section  76ct  of  the  Judicature  Act,  as  amended  by  4 Edw.  VII.,  ch.  11  (0.), 
which  relates  to  appeals  to  the  Court  of  Appeal,  in  cases  which  may  be 
appealed  to  the  Supreme  Court  of  Canada,  from  a judgment  order  or  deci- 
sion of  a Judge  in  Court,  at  the  triahor  otherwise,  applies  to  a judgment  at 
or  following  upon  the  trial  where  the  issues  in  fact  are  tried  by  a jury. 

This  was  an  application,  upon  notice,  by  the  defendants, 
Ahern  & Soper,  Limited,  for  leave  to  appeal  to  the  Court  of 
Appeal  direct  from  the  judgment  at  the  trial  before  Britton,  J., 
and  a jury  in  favour  of  the  plaintiffs  for  $2,500,  and  was  heard 
in  Chambers  on  October  24th,  1904,  before  Garrow,  J.A. 


H.  E.  Rose,  for  the  motion. 

H.  M.  Mowat,  K.C.,  contra. 

October  26.  Garrow,  J.A.  The  application  is  based  upon 
section  7 6 a of  the  J udicature  Act  as  amended  by  4 Edw.  VII.  ch. 
11  (O.)  which  reads  as  follows:  “In  any  case  in  which  an 
appeal  would  lie  from  the  Court  of  Appeal  to  the  Supreme 
Court  of  Canada  any  party  may  by  consent  or  by  leave  of  the 
Court  of  Appeal  or  a Judge  thereof  appeal  to  the  Court  of 
Appeal  from  a judgment,  order  or  decision  of  a Judge  in  Court 
at  the  trial  or  otherwise,  or  may  apply  for  a new  trial  of  the 
action.” 

It  is  not  and  could  not  be  seriously  contended  that  the  case 
is  not  of  sufficient  importance  and  difficulty,  in  addition  to  the 
amount  of  the  judgment,  to  justify  an  appeal. 

But  it  is  argued  that  the  section  before  quoted  does  not 
apply  to  the  case  of  a trial  with  a jury  but  only  to  trials  by  a 
Judge  without  a jury. 

Under  section  67  (1),  ( d ),  as  amended  by  the  same  statute, 
applications  for  a new  trial  in  the  High  Court  when  the  action 
has  been  tried  with  a jury  are  to  be  made  to  the  Divisional 
Court.  And  under  section  76  (1),  (6),  as  amended  by  the  same 
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Garrow,  j.a.  siatu^e,  where  the  matter  in  controversy  is  of  the  sum  or  value 
1904  of  SI, 000,  exclusive  of  costs,  an  appeal  lies  to  the  Court  of 
Randall  Appeal  from  the  judgment  of  the  Divisional  Court.  So  that  in 
Ottawa  ^he  present  instance,  the  judgment  being  for  $2,500,  an  appeal 
Electric  Co.  would  lie  to  the  Court  of  Appeal  by  either  party  from  the 
judgment  of  a Divisional  Court  granting  or  refusing  a new 
trial. 

The  plain  object,  and  a laudable  one  it  appears  to  me,  of  the 
new  section  7 Qa  was  to  avoid  as  far  as  possible  the  double  appeal 
first  to  the  Divisional  Court  and  then  to  the  Court  of  Appeal, 
in  cases  likely  from  their  nature  and  the  amount  involved  to 
proceed  to  the  Court  of  last  resort. 

And  to  this  end  liberty  is  given  by  the  section  to  the  parties 
themselves  to  consent,  and  thus,  simply,  to  confer  the  necessary 
jurisdiction  to  hear  the  appeal. 

The  judgment  at  or  following  upon  the  trial  where  the 
issues  of  fact  are  tried  by  a jury  is,  in  my  opinion,  the  “judg- 
ment, order  or  decision  ” of  the  Judge  within  the  meaning  of 
the  section. 

The  language  is  certainly  wide  enough  to  cover  both  jury 
and  non-jury  trials  without  any  straining,  and  its  construction 
should,  I think,  be  in  the  direction  of  liberality  rather  than  the 
reverse  in  order  to  avoid  as  far  as  possible  unnecessary  expense. 

The  application  is  granted,  costs  in  the  cause. 


G.  A.  B. 
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[FALCONBRIDGE,  C.J.K.B.] 


1904 


Re  Tinning  and  Weber. 


Dec.  21. 


Vendor  and  Purchaser — Title  to  Land — Conditional  Devise  over  to  Children  of 
Named  Woman — Possibility  of  Issue  Extinct — Presumption — Evidence. 

Land  was  devised  to  the  vendor  for  life  with  remainder  to  her  son  in  fee,  sub- 
ject to  a devise  over  to  the  children  of  M.,  a married  woman,  in  the  event  of 
the  vendor’s  son  dying  without  issue.  The  son  was  living  and  had  had  issue, 
and  he  and  the  existing  children  of  M.  (all  being  of  age)  had  conveyed  their 
interests  to  the  vendor.  M.  was  now  a widow  and  54  years  of  age  : — 

Held , on  an  application  under  the  Vendors  and  Purchasers  Act,  that  the  Court 
should,  without  evidence  as  to  the  physical  condition  of  M.,  act  on  the  pre- 
sumption that  there  would  be  no  further  issue  of  her  body,  and  declare  that 
the  vendor  could  make  a good  title  in  fee  simple — such  a title  as  could  be 
forced  upon  an  unwilling  purchaser. 


Petition  by  Samuel  Weber,  purchaser,  under  the  Vendors 
and  Purchasers  Act,  for  an  order  declaring  that  the  objection 
to  the  title  of  the  vendor,  Bessie  Jane  Tinning,  that  she  had  not 
obtained  a title  in  fee  simple  to  the  lands  in  question  under  the 
will  of  her  mother,  Charlotte  Hornibrooke,  and  conveyance  to 
her  of  the  interests  of  John  B.  Tinning,  Charlotte  W., 
J.  R.  H.  W.,  R.  L.  W.,  and  Mabel  W.,  had  not  been  satisfactorily 
answered  by  the  vendor,  and  that  it  was  a valid  objection  to 
the  title. 

By  the  will  of  Charlotte  Hornibrooke,  the  land  in  question 
was  devised  to  the  husband  of  the  testatrix  for  life,  and  then 
to  a daughter  (the  vendor),  for  life,  with  remainder  to  that 
daughter’s  son  John  B.  Tinning,  in  fee,  subject  to  a devise  over 
to  the  children  of  Mary  L.  W.  in  the  event  of  John  B.  Tinning 
dying  without  issue.  The  husband  of  the  testatrix  was  dead. 
John  B.  Tinning  had  had  issue,  and  he  and  the  existing  children 
of  Mary  L.  W.  had  conveyed  all  their  title  and  interest  to  the 
vendor.  Mary  L.  W.  was  a widow,  54  years  of  age,  and  her 
children  were  all  of  full  age. 

The  petition  was  heard  by  Falconbridge,  C.J.K.B.,  in  the 
Weekly  Court,  on  the  21st  December,  1904. 

J.  T.  Richardson,  for  the  petitioner. 

N.  F.  Davidson,  for  the  vendor. 
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Re  Tinning 
and  Weber. 


December  21.  Falconbridge,  C.J.  (oral) : — The  interests 
of  the  existing  children  (all  being  of  age)  of  Mary  L.  W.  have 
been  conveyed  to  the  vendor,  and  the  only  question  is  whether 
the  Court  ought  to  act  on  the  presumption  that  there  will  be 
no  further  issue  of  her  body.  There  is  no  medical  evidence  nor 
any  statement  of  her  physical  condition. 

She  was  born  on  the  7th  August,  1850,  and  there  was  an 
interval  of  several  years  between  the  birth  of  her  last  child  and 
the  death  of  her  husband. 

In  these  circumstances,  it  is  clear  on  the  authorities  that 
the  vendor  is  entitled  to  judgment.  In  Browne  v.  Warnock 
(1880),  7 L.R.  Ir.  3,  the  title  was  forced  on  an  unwilling  pur- 
chaser, and  that  decision  is  approved  of  in  Dart,  6th  ed.,  vol.  1, 
p.  391.  Mr.  Armour  (Titles,  3rd  ed.,  p.  144)  thinks  that,  as 
title  has  been  registered  upon  a presumption  of  no  further  issue 
under  the  Land  Titles  Act  (Re  G.  (1891),  21  O.  R.  109),  it 
should  also  be  forced  on  an  unwilling  purchaser.  In  Edwards 
v.  Tuck  (1856),  23  Beav.  268,  the  earlier  cases  are  collected. 
In  In  re  Widdows  Trusts  (1871),  L.R.  11  Eq.  408,  In  re 
Millners  Estate  (1872),  L.  R.  14  Eq.  245,  and  Davidson  v. 
Kimpton  (1881),  18  Ch.  D.  213,  the  presumption  was  acted  on. 
In  Re  G.,  supra,  there  was  medical  evidence,  but  Dart  says  the 
vendee  is  entitled  only  to  a moral  and  not  a mathematical 
certainty  of  title,  and  I do  not  think  such  evidence  is  necessary 
in  this  case. 


E.  B.  B. 
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[IN  CHAMBERS.] 


1904 


Re  Thom  y.  McQuitty. 


Dec.  22. 


Division  Courts — Jurisdiction — Amount  over  $ 100 — Ascertainment — Extrinsic 
Evidence — If.  Edw.  VII.  ch.  12,  sec.  1 (O.) — Application  to  Pending  Actions 
— Prohibition. 

Iu  an  action  in  a division  court  for  the  price  of  goods,  the  amount  claimed 
was  more  than  $100,  and  the  plaintiff  relied  upon  the  signature  of  the 
defendant  to  an  agreement  containing  the  terms  of  purchase,  under  which 
it  was  alleged  default  had  been  made,  as  ascertaining  the  amount: — 

Held,  that  the  other  extrinsic  evidence  beyond  the  mere  production  of  the 
document  and  the  proof  the  signature  to  it,  would  have  to  be  given  to  estab- 
lish the  claim  of  the  plaintiff,  and  therefore  the  division  court  had  no  juris- 
diction, by  reason  of  the  new  sec.  72  a added  to  the  Division  Courts  Act,  by 
4 Edw.  VII.  ch.  12,  sec  1 (0.) 

The  amending  Act  is  declaratory,  and  applies  to  an  action  begun  before  it 
was  passed. 

Motion  by  the  defendant  for  prohibition  to  the  2nd  division 
court  in  the  county  of  Lambton,  upon  the  ground  that  the  court 
had  no  jurisdiction  by  reason  of  the  amount  claimed  in  this 
action  being  more  than  $100  and  not  “ascertained”  by  the 
signature  of  the  defendant,  as  required  by  sec.  72  (1)  (d)  of  the 
Division  Courts  Act,  R.8.O.  1897,  ch.  60. 

The  action  was  to  recover  the  price  of  a machine  sold  by 
the  plaintiff  to  the  defendant.  The  plaintiff  relied  upon  a 
written  agreement  signed  by  the  defendant  containing  the 
terms  upon  which  he  purchased  and  was  to  pay  for  the 
machine,  under  which  default  had  been  made,  as  the  plaintiff 
alleged. 

By  sec.  72  (1)  (d)  of  the  Act,  the  division  courts  have 
jurisdiction  of  all  claims  for  the  recovery  of  a debt  or  money 
demand  the  amount  or  balance  of  which  does  not  exceed  $200, 
where  the  amount  or  original  amount  of  the  claim  is  ascertained 
by  the  signature  of  the  defendant. 

By  4 Edw.  VII.  ch.  12,  sec.  1 (O.),  the  Act  was  amended  by 
adding  the  following  section  thereto  : — 

72  a.  The  amount  or  original  amount  of  the  claim  shall  not 
be  deemed  to  be  ascertained  by  the  signature  of  the  defendant 
. . . within  the  meaning  of  clause  ( d ) of  sub-section  1 of 

section  72,  when  in  order  to  establish  the  claim  of  the  plaintiff 
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or  the  amount  which  he  is  entitled  to  recover,  it  is  necessary 
for  him  to  give  other  and  extrinsic  evidence  beyond  the  mere 
production  of  the  document  and  the  proof  of  the  signature  to  it. 

The  amending  Act  was  assented  to  on  the  26th  April,  1904. 
The  action  was  begun  before  that  date. 

The  motion  was  heard  by  Falconbridge,  C.J.K.B.,  in 
Chambers,  on  the  20th  December,  1904. 

J.  Hales , for  the  defendant,  contended  that  the  amount  was 
not  ascertained  within  the  meaning  of  the  original  enactment, 
and  certainly  not  within  the  meaning  of  the  added  section. 

C.  A.  Moss,  for  the  plaintiff,  contended  that  the  amount  was 
sufficiently  ascertained,  and  that  the  amending  section  did  not 
apply. 

December  22.  Falconbridge,  C.J.: — In  view  of  the  con- 
flicting decisions  as  to  the  principle  of  construction  of  the  word 
“ ascertained  ” in  the  Division  Courts  Act,  I think  I must 
regard  the  4 Edw.  VII.  ch.  12,  sec.  1,  as  being  in  its  nature  a 
declaratory  Act,  and  it  must  not,  therefore,  be  treated  as 
inapplicable  because  these  proceedings  were  launched  in  the 
division  court  before  the  Act  was  passed  : Maxwell  on  Statutes, 
3rd  ed.,  pp.  308,  309,  313. 

It  is  quite  manifest  that  here  other  and  extrinsic  evidence 
beyond  the  mere  production  of  the  document  and  the  proof  of 
the  signature  to  it,  would  have  to  be  given  to  establish  the 
claim  of  the  plaintiff. 

Therefore,  without  receding  from  anything  which  I have 
said  or  assented  to  in  other  cases,  I think  that  the  order 
for  prohibition  must  go,  but,  in  the  special  circumstances, 
without  costs. 

The  curious  may  find  the  old  warring  opinions  collected  in 
Kreutziger  v.  Brox  (1900),  32  O.  R.  418,  and  in  Bicknell  & 
Seager’s  Division  Courts  Act,  2nd  ed.,  p.  86  et  seq. 


E.  B.  B. 
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[ANGLIN,  J.] 


1904 


Gibson  v.  Le  Temps  Publication  Co. 


Dec.  22. 


Partnership — Judgment  against — Execution  against  Partners — Registered  Declara- 
tion— Husband  and  Wife — Dissolution  of  Partnership — Evidence — Separate 

Estate  of  Wife. 

Upon  an  issue  directed  to  determine  whether  a man  and  his  wife  were  mem- 
bers of  a partnership  and  as  such  liable  to  have  execution  issued  against 
them  personally  upon  a judgment  against  the  partnership  : — 

Held,  that  a registered  statutory  declaration  under  R.S.O.  1897,  ch.  152, 
signed  by  them,  by  which  they  declared  themselves  partners,  was  incontro- 
vertible. by  sec.  5,  as  against  the  plaintiff,  and  it  was  not  open  to  the  wife  to 
contend  that  she  was  incapable  of  becoming  a partner  of  her  husband. 
.Semble,  if  it  were,  that  the  contention  would  be  met  by  the  Married  Woman’s 
Property  Act,  R.S.O.  1897,  ch.  163,  sec.  3,  sub-sec.  2,  and  sec.  4. 

Held,  also  that  a registered  declaration,  signed  by  the  husband  only,  that  the 
partnership  had  been  dissolved,  was  no  evidence  in  his  favour. 

The  issue  was  found  in  favour  of  the  plaintiff ; the  execution  against  the  wife 
to  be  limited  to  her  separate  estate. 

An  issue  to  determine  whether  Flavien  Moffet  and  Sara 
MofFet  were  members  of  the  defendant  partnership.  The  facts 
are  stated  in  the  judgment. 

The  issue  was  tried  before  Anglin,  J.,  without  a jury,  at 
Ottawa,  on  the  20th  December,  1904. 

J.  Lorn  McDougall,  for  the  plaintiff. 

W.  H.  Barry , for  Sara  Moffet. 

G.  McLaarin,  for  Flavien  Moffet. 

December  22.  Anglin,  J. : — The  plaintiffs  are  judgment 
creditors  of  Le  Temps  Publication  Company,  a registered 
partnership.  The  issue  now  being  dealt  with  has  been  directed 
to  determine  whether  Flavien  Moffet  and  Sara  Moffet,  his  wife, 
were  members  of  such  partnership,  and,  as  such,  liable  to  have 
execution  issued  against  them  personally  upon  the  judgment 
held  by  the  plaintiff  against  Le  Temps  Publication  Company. 

By  declaration  dated  the  28th  July,  1898,  signed  by  Flavien 
and  Sara  Moffet,  they  declare  themselves  partners  carrying  on 
business  as  “ La  Compagnie  Publication  Le  Temps,”  under  an 
agreement  made  a few  months  earlier. 

The  allegations  made  in  this  declaration,  registered  on  the 
3rd  August,  1898,  under  the  provisions  of  R.S.O.  1897,  ch.  152, 
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are,  by  sec.  5 of  that  statute,  rendered  incontrovertible  as 
against  “ any  party  not  being  a member  of  the  partnership  by 
any  person  who  has  signed  the  same.”  Mr.  Barry  argued,  upon 
the  authority  of  numerous  American  decisions,  that  a married 
woman  is  incapable  of  becoming  a partner  of  her  husband.  If, 
in  view  of  the  statutory  provisions  to  which  I have  referred, 
this  ground  were  open  (and  I think  it  is  not),  I should  have  no 
hesitation  in  holding  that  since  the  passing  of  the  legislation 
now  contained  in  the  Married  Woman’s  Property  Act,  R.S.O. 
1897,  ch.  163,  sec.  3,  sub-sec.  2,  a married  woman  can,  in  all 
respects  and  for  all  purposes,  contract  with  her  husband,  as  if 
she  were  a feme  sole,  every  contract  made  by  her  being  deemed 
to  be  made  with  respect  to  and  to  bind  her  separate  property, 
whether  she  is  or  is  not  in  fact  possessed  of  separate  estate  at 
the  date  of  the  contract : sec.  4. 

Upon  the  evidence  of  Flavien  Moffet,  his  wife  was,  in  and 
prior  to  July,  1898,  possessed  of  separate  property.  Mrs. 
Moffet  was  capable  of  entering  into  a contract  of  partnership 
with  her  husband.  By  virtue  of  sec.  5 of  R.S.O.  1897,  ch.  152, 
her  registered  declaration  conclusively  establishes  that  she  did 
acts  by  which,  having  the  capacity  to  enter  into  such  a con- 
tract, she  became  a partner  with  her  husband  in  the  business 
in  question. 

There  is  no  evidence  that  Mrs.  Moffet  ever  withdrew  from 
such  partnership.  Flavien  Moffet  purported  to  execute  and 
caused  to  be  registered  on  the  19th  May,  1903,  a declaration 
that  the  partnership  formerly  carrying  on  business  as  “ La 
Compagnie  de  Publication  Le  Temps  ” had  been  dissolved. 
Mrs.  Moffet  did  not  sign  this  document.  As  against  Flavien 
Moffet  the  statute  makes  this  declaration  conclusive  evidence : 
in  his  favour  it  is  no  evidence  whatever.  His  flippant 
demeanour,  his  manifest  disregard  of  the  seriousness  of  his 
oath,  and  his  quibbling  evasions  in  the  witness  box,  in  my 
opinion  render  his  evidence  entirely  untrustworthy  except  in 
regard  to  matters  upon  which  he  testifies  adversely  to  his  own 
interest.  There  is  no  other  evidence  of  any  dissolution  of  the 
partnership  between  himself  and  his  wife,  except  that  afforded 
by  the  declaration  last  mentioned  and  the  oral  testimony  of 
Flavien  Moffet.  I,  therefore,  find  that  Flavien  Moffet  and 
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Sara  Moffet  were  partners  in  the  above  named  Le  Temps 
Publication  Company,  at  the  time  of  the  formation  of  the  said 
company,  and  have  ever  since  continued  to  be  and  are  still 
partners  in  the  said  Le  Temps  Publication  Company,  and,  as 
such,  are  liable  to  have  execution  issued  against  the  goods  and 
lands  of  them  and  each  of  them,  such  execution  in  the  case  of 
Sara  Moffet  being  limited  to  her  separate  estate. 

The  plaintiff  has,  if  so  advised,  leave  to  amend  the  issue  by 
striking  out  the  words  “ against  them  personally,”  and  sub- 
stituting therefor  the  words  “ against  the  goods  and  lands  of 
them  and  each  of  them,  such  execution  in  the  case  of  Sara 
Moffet  being  limited  to  her  separate  estate.” 

Flavien  Moffet  and  Sara  Moffet  must  pay  the  costs  of  the 
plaintiff*  of  this  issue  and  all  his  costs  which  I have  power  to 
dispose  of.  Le  Temps  Publication  Company,  identified  as  the 
partnership  consisting  of  Flavien  Moffet  and  Sara  Moffet,  had 
no  interest  in  this  issue  and  no  status  to  entitle  it  to  costs  of 
appearing  by  independent  counsel. 


Anglin,  J. 

1904 

Gibson 

v. 

Le  Temps 
Publication 
Co. 


E.  B.  B. 


710 


ONTARIO  LAW  REPORTS. 


1904 

Dec.  22. 


[VOL. 


[ANGLIN,  J.] 

Hill  v.  Hill. 

Gift — Moneys  on  Deposit — Form  of  Deposit  Receipt — Survivorship — Testamenta- 
tary  Gift — Settlement — Costs. 

The  plaintiff’s  father  owned  $400  on  deposit  in  a bank  to  his  credit.  He  pro- 
cured from  the  bank  a deposit  receipt  for  the  amount,  payable  to  himself  and 
the  plaintiff,  or  either,  or  the  survivor.  The  understanding  between  the 
father  and  son  was  that  the  money  should  remain  subject  to  the  father’s  con- 
trol and  disposition  while  living,  and  that  whatever  should  be  left  at  his 
death  should  then  belong  to  his  son.  He  retained  the  receipt  intact  in  his 
own  possession,  and  it  was  found  amongst  his  papers  at  his  death  : — 

Held,  upon  the  plaintiff’s  own  evidence,  that  the  purpose  of  the  father  was  to 
make  a gift  to  the  plaintiff  in  its  nature  testamentary,  which  he  could  not 
effectually  do  except  by  an  instrument  executed  as  a will.  Nor  could  the 
receipt  be  regarded  as  equivalent  to  a voluntary  settlement,  reserving  to  the 
settlor  a life  interest,  with  a power  of  revocation. 

An  action  against  the  personal  representative  of  the  father  for  a declaration  of 
the  plaintiff’s  ownership  of  the  fund  was  dismissed,  but  the  costs  of  both 
parties  were  ordered  to  be  paid  out  of  the  fund. 

Action  by  John  R.  Hill  against  the  personal  representative 
of  his  deceased  father,  William  Hill,  for  a declaration  that  a 
certain  bank  deposit  receipt  and  the  moneys  represented  by  it 
were  the  property  of  the  plaintiff,  and  formed  no  part  of  the 
estate  of  the  deceased.  The  facts  appear  in  the  judgment. 

The  action  was  tried  before  Anglin,  J.,  without  a jury,  at 
Ottawa,  on  the  20th  December,  1904. 

R.  G.  Code  and  G.  H.  Findlay,  for  the  plaintiff. 

J.  A.  Allan  and  C.  McIntosh,  for  the  defendant. 

December  22.  Anglin,  J. — William  Hill,  deceased,  owned 
$400  on  deposit  in  the  Bank  of  Ottawa  to  his  credit.  He 
procured  from  the  bank  a deposit  receipt  for  this  amount, 
“payable  to  William  Hill  Sr.  and  John  R.  Hill,  his  son,  or 
either,  or  the  survivor.”  The  understanding  between  William 
Hill  and  his  son  was,  that  the  money  should  remain  subject  to  the 
father’s  control  and  disposition  while  living,  and  that  whatever 
should  be  left  at  his  death  should  then  belong  to  the  son.  The 
father’s  request  to  the  bank  manager,  upon  which  the  deposit 
receipt  issued,  was  “ to  fix  the  money  so  that  his  son  J ohn 
would  get  it  when  he  was  done  with.”  He  told  John  himself 
that  he  wanted  him  to  get  the  money  when  he  (the  father)  was 
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gone.  He  retained  the  deposit  receipt  intact  in  his  own 
possession,  and  it  was  found  amongst  his  papers  at  the  time  of 
his  death.  These  facts  are  deposed  to  by  the  son  John,  who  is 
now  suing  his  father’s  personal  representative  for  a declaration 
that  the  deposit  receipt  and  the  moneys  represented  by  it  are  his 
property,  and  do  not  form  part  of  the  estate  of  his  deceased  father. 

If  the  deposit  receipt  stood  unexplained,  so  that  I might 
treat  its  form  as  truly  evidencing  the  substance  of  the  trans- 
action to  which  it  owes  its  existence,  the  plaintiff’s  contention 
might  be  sustained  upon  the  authority  of  such  cases  as  Payne 
v.  Marshall  (1889),  18  O.R.  488,  and  Re  Ryan  (1900),  32  O.R. 
224,  though  in  both  these  cases  the  circumstantial  evidence  that 
the  survivor  prior  to  the  decease  of  his  co-depositor  was  in  fact 
a joint  owner  was  much  stronger  than  the  deposit  receipt  taken 
by  itself  would  here  afford. 

But,  upon  the  plaintiff’s  own  evidence,  I find  myself  driven 
to  the  conclusion  that  the  purpose  of  William  Hill,  deceased, 
was  by  this  means  to  make  a gift  to  his  son,  the  plaintiff,  in  its 
nature  testamentary.  As  such  it  could  only  be  made  effectu- 
ally by  an  instrument  duly  executed  as  a will.  The  father 
retaining  exclusive  control  and  disposing  power  over  the  $400 
during  his  lifetime,  the  rights  of  the  son  were  intended  to 
arise  only  upon  and  after  his  father’s  death.  This  is,  in 
substance  and  in  fact,  a testamentary  disposition  of  the  money, 
and,  as  such,  ineffectual. 

Neither  can  I regard  the  receipt  as  equivalent  to  a volun- 
tary settlement,  reserving  to  the  settlor  a life  interest  with  a 
power  of  revocation.  See  Tompson  v.  Browne  (1835),  3 My.  & 
K.  32. 

I am,  therefore,  obliged  to  dismiss  this  action. 

But,  inasmuch  as  the  deceased  William  Hill,  by  what  I find 
to  be  his  ineffectual  attempt  to  make  a testamentary  gift, 
created  the  difficulties  which  the  present  litigation  removes,  it 
will  not  be  unfair  to  deal  with  the  costs  of  this  action  as  if 
incurred  in  an  unsuccessful  attempt  to  establish  a testamentary 
document  as  such  in  similar  circumstances.  The  costs  of  both 
parties  will,  therefore,  be  paid  out  of  the  fund  in  question, 
those  of  the  defendant  to  be  taxed  between  solicitor  and  client. 
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[DIVISIONAL  COURT.] 
Dini  v.  Fauquier  et  al. 


Executors  and  Administrators — Action  by  Administrator  before  Issue  of  Letters 
of  Administration — Stranger  to  Estate  — Order  for  Issue — Judicial  Act  — 
Time — Relation  back. 

Letters  of  administration  issued  after  action  and  before  the  trial,  where  the 
plaintiff  brings  his  action  as  administrator,  are  sufficient  to  support  the 
action,  even  where  the  plaintiff  has  no  interest  in  the  estate. 

Fellv.  Lutwidge  (1740),  Barnardiston  Ch.  319,  followed. 

Humphreys  v.  Humphreys  (1734),  3 P.  Wins.  349,  Trice  v.  Robinson  (1888),  16 
O.R.  433,  Chard  v.  Rae  v 1889) , 18  O.R.  371,  and  Doyle  v.  Diamond  Flint 
Glass  Co.  (1904),  7 O.L.R.  747,  and  ante  499,  considered. 

The  order  of  the  Judge  of  the  proper  surrogate  court,  on  the  day  this  action 
was  begun  by  the  issue  of  the  writ  of  summons,  that  letters  of  administration 
should  be  issued  to  the  plaintiff,  was  such  a declaration  of  the  plaintiff’s 
right  to  obtain  letters  as  would  make  them,  when  issued,  relate  back  to  the 
date  of  the  order. 

Judgment  of  Idinoton,  J.,  reversed. 


This  was  an  action  brought  by  the  plaintiff  as  administrator 
of  the  estate  of  Augustino  Fancelli,  deceased,  against  Fauquier 
Brothers,  to  recover  damages  under  Lord  Campbell’s  Act  for 
having  negligently  caused  the  death  of  Fancelli. 

The  defendants,  besides  denying  any  negligence,  set  up  (by 
an  amendment  asked  for  ar,  the  trial)  that  the  plaintiff  was  not, 
at  the  time  of  the  commencement  of  the  action,  the  adminis- 
trator of  the  estate  of  the  deceased. 

The  damages  were  claimed  in  the  statement  of  claim  for 
Egidio  and  Creusa  FanceUi,  the  father  and  mother  of  the 
deceased,  both  of  whom  were  alleged  to  be  living  near  Pisa,  in 
Italy. 

The  action  was  tried  before  Idington,  J.,  and  a jury  at  the 
Sault  Ste.  Marie  Assizes  on  the  2nd  and  3rd  June,  1904. 

It  appeared  at  the  trial  that  the  plaintiff  applied  to  the 
surrogate  court  of  the  district  of  Algoma,  some  time  before  the 
issue  of  the  writ  of  summons,  for  a grant  to  him  of  letters  of 
administration,  alleging  himself  to  be  authorized  for  the  purpose 
by  the  father  of  the  deceased,  and  that  on  the  23rd  January, 
1903,  an  order  was  made  by  the  Judge  of  that  court  for  the 
issue  to  the  plaintiff  of  letters  of  administration,  but  that  the 
letters  of  administration  were  not  actually  issued  by  the 
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registrar  until  the  26th  January,  1903.  The  writ  of  summons  c- 

by  which  this  action  was  begun  was  issued  on  the  23rd  January,  1904 

1903.  Dini 


The  trial  Judge  left  questions  to  the  jury,  which  were  Fauquier. 
answered  in  the  plaintiff’s  favour,  finding  that  the  defendants 
had  been  guilty  of  negligence  which  caused  the  accident ; that 
deceased  had  not  been  guilty  of  contributory  negligence ; and 
assessing  the  damages  at  $500. 

The  trial  Judge  reserved  to  himself  the  disposition  of  the 
question  whether  the  plaintiff  was  entitled  to  maintain  the 
action  before  the  actual  grant  to  him  of  letters  of  administration. 

W.  M.  Boultbee , for  the  plaintiff. 

W.  H.  Hearst , for  the  defendants. 

June  16.  Idington,  J : — I think,  upon  the  answers  given 
by  the  jury  to  the  questions  submitted,  that  the  plaintiff  would, 
if  he  had  obtained  the  letters  of  administration  before  the  writ 
issued  herein,  have  been  entitled  to  judgment  for  the  amount  of 
the  damages  assessed.  The  fiat  of  the  surrogate  court  Judge 
directing  letters  of  administration  to  issue  to  the  plaintiff  was 
signed  on  the  same  day.  It  was  contended  that  this  giving  of 
the  fiat  was  a judicial  act,  and  that  the  issue  of  the  writ  was 
not,  and  that  hence  the  former  related  back  to  the  beginning  of 
the  day,  and  the  latter  did  not.  There  was  no  evidence  of  what 
time  of  the  day  the  writ  was  issued.  The  fiat  was  shewn  by 
the  evidence  to  have  been  signed  before  or  about  noon  or 
possibly  in  the  afternoon  of  the  day  it  bears  date. 

I cannot  (though  I think  it  was  open  to  the  parties  to  have 
shewn  by  evidence  of  the  practice,  or  by  the  actual  fact,  the 
hour  when  the  writ  issued)  say  that  there  is,  in  the  absence  of 
evidence,  any  presumption  of  law  that  the  writ  issued  in  fact 
later  than  the  first  minute  of  time  of  the  day  it  bears  date. 

Under  such  a state  of  facts,  there  is  not,  of  necessity,  even 
under  the  cases  referred  to  in  argument,  a presumption  of 
priority  in  favour  of  the  fiat. 

If,  however,  the  case  were  to  turn  on  that,  I should  like  to 
give  it  some  further  consideration. 

But  I have  come  to  the  conclusion  that  the  date  of  the  letters 
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of  administration,  and  not  the  date  of  the  fiat,  must  govern. 
The  case  of  Mohamidu  Mohideen  Hadjiar  v.  Pitchey,  [1894] 
A.C.  437,  seems  decisive  on  the  point.  There  an  order  had  been 
made  that  upon  the  oath  of  office  being  taken  by  the  executor, 
who  had  applied  for  probate  and  furnished  all  the  proof  neces- 
sary therefor,  the  probate  should  issue ; yet,  upon  suit  against 
this  executor  as  such,  it  was  held  in  appeal  that  the  action 
would  not  lie  until  the  probate  had  issued.  There  were  cited  in 
the  argument  of  that  case  the  cases  of  McDonnell  v.  Prendergast 
(1830),  3 Hagg.  212,  214,  and  Jackson  v.  Whitehead  (1821),  3 
Phillim.  577,  to  support  the  proposition  that,  even  after  oath 
taken  by  an  executor,  he  could  renounce,  and  in  the  judgment 
given,  this  proposition  was  referred  to  as  follows  (p.  443) : “ It 
has  been  held  that  an  executor,  even  after  taking  the  oath  of 
office,  may  renounce  before  probate  is  actually  granted.” 

It  is  stated  in  Howells  Probate  Practice,  2nd  ed.,  p.  278,  that 
a caveat  may  be  entered  at  any  time  before  the  grant  passes 
the  seal. 

It  is  held  elsewhere,  that  an  appearance  to  a warning  to  a 
caveat  may  be  entered,  even  after  the  time  limited  therefor  has 
expired,  at  any  time  before  the  grant  has  passed  the  seal. 

I think,  therefore,  I must  look  to  and  be  governed  by  the 
date  of  the  sealing  and  not  of  the  fiat.  This  was  two  days 
after  the  writ  had  issued. 

And  the  result  is,  that,  following  the  case  of  Doyle  v. 
Diamond  Flint  Glass  Co.  (1904),  7 O.L.R.  747,  which  I recently 
decided,  this  action  must  be  dismissed.  Here,  as  there,  the 
plaintiff  does  not  appear  to  have  ever  had  any  personal  right  or 
interest  in  the  subject  matter  of  the  litigation. 

I think,  if  need  be  to  give  effect  to  this,  that  the  defendants 
are  entitled  to  the  amendment  asked  for,  and  direct  that  the 
same  be  made  accordingly. 

I think,  however,  having  regard  to  the  fact  that  this  issue 
was  not  raised  till  the  trial,  and  that,  if  the  question  had  been 
raised  when  the  defendants  had  the  trial  postponed,  the  condi- 
tions of  granting  that  favour  might  have  been  different,  the 
dismissal  should  be  without  costs,  and  also  without  prejudice  to 
the  plaintiff  bringing  such  further  action  as  he  may  be  advised. 
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The  plaintiff  appealed,  and  his  appeal  was  heard  by  a 
Divisional  Court  composed  of  Falconbridge,  C.J.K.B.,  Street 
and  Britton,  JJ.,  on  the  5th  October,  1904. 

W.  M.  Boultbee,  for  the  plaintiff,  cited  Asbestos  and  Asbestic 
Co.  v.  Durand  (1900),  30  S.C.R.  285,  291 ; Book  v.  Book  (1887), 
15  O.R.  119  ; Irwin  v.  Bank  of  Montreal  (1876),  38  U.C.R. 
375;  Goddard  v.  Goddard  (1821),  3 Phillim.  637;  Howell’s 
Probate  Practice,  2nd  ed.,  p.  176;  Warwick  v.  Greville  (1809), 
1 Phillim.  123  ; Williams  on  Executors,  9th  ed.,  p.  1794  ; Elden 
v.  Keddell  (1807),  8 East  187  ; Davis  v.  Williams  (1811),  13 
East  232  ; Clarke  v.  Bradlaugh  (1881),  8 Q.B.D.  63. 

D.  C.  Boss,  for  the  defendants,  referred  to  Williams  on 
Executors,  9th  ed.,  p.  342  ; Sewardv.  The  “ Vera  Cruz'1  (1884), 
10  App.  Cas.  59,  67 ; Pym  v.  Great  Northern  R , W.  Co.  (1863), 
4 B.  &.  S.  396  ; Howell’s  Probate  Practice,  2nd  ed.,  p.  569,  rule 
11 ; Barrett  v.  Merchants  Bank  (1879),  26  Gr.  409,  415,  417  ; 
Dominion  Cartridge  Co.  v.  Cairns  (1898),  28  S.C.R.  361  ; 
Griffith  v.  Hamilton  Light  and  Power  Co.  (1903),  6 O.L.R.  296. 

November  1.  The  judgment  of  the  Court  was  delivered  by 
Street,  J. : — The  defendants  at  the  argument  before  us  sought 
to  sustain  the  judgment  in  their  favour  upon  the  facts  of  the 
case,  and  to  shew  that  there  was  not  sufficient  evidence  upon 
which  to  base  the  findings  of  the  jury,  but  we  are  all  of  opinion, 
and  so  determined  at  the  conclusion  of  the  argument,  that  the 
findings  were  fully  justified  by  the  evidence ; and  we  reserved 
only  the  legal  question  as  to  the  right  of  the  plaintiff  to  main- 
tain the  action  under  the  following  circumstances  : — 

Some  time  before  the  23rd  January,  1903,  the  present 
plaintiff  applied  to  the  proper  surrogate  court  for  the  grant  to 
him  of  letters  of  administration,  in  the  ordinary  form,  to  the 
estate  of  the  deceased,  and  having  completed  his  papers  an 
order  was  made  by  the  Judge  on  the  23rd  January,  1903,  for 
letters  of  administration  to  issue  to  him.  On  the  same  day  he 
began  the  present  action,  and  letters  of  administration  were 
actually  issued  to  him  on  the  26th  January,  1903.  My  brother 
Idington,  before  whom  the  action  was  tried,  dismissed  it,  upon 
the  ground  that  the  plaintiff  at  the  time  the  writ  was  issued 
was  not  the  administrator  of  the  deceased,  and  that  the  subse- 
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quent  grant  of  letters  of  administration,  three  days  after  action, 
was  not  sufficient,  and  did  not  relate  back  so  as  to  enable  him 
to  maintain  it,  because  he  was  not  personally  interested  in  the 
subject  matter  of  the  action,  and  was  not  one  of  the  next  of 
kin  of  the  deceased,  entitled  to  take  out  letters  of  administra- 
tion. He  followed  in  this  respect  a judgment  of  his  own  in 
Doyle  v.  Diamond  Flint  Glass  Co.,  7 O.L.R.  747,  in  which  he 
had  adopted  dicta  to  the  same  effect  in  Chard  v.  Rae  (1889),  18 
O.R.  371.  Doyle  v.  Diamond  Flint  Glass  Co.  was  reversed, 
ante  p.  499,  but  upon  grounds  not  affecting  the  present  question. 

I have  gone  through  all  the  cases  cited  upon  the  argument 
and  many  more,  and  have  been  unable  to  find  any  actual  deci- 
sion supporting  the  distinction  relied  on  by  the  defendants  in 
the  present  case  between  the  effect  of  letters  of  administration 
granted  to  a person  interested  in  the  estate,  and  those  granted 
to  a person  not  interested.  Before  the  J udicature  Act  a distinc- 
tion was  well  established  to  the  effect  that  in  an  action  brought 
by  an  administrator  it  was  necessary  that  letters  of  administra- 
tion must  have  been  granted  before  action,  but  that  in  an  action 
by  an  executor  it  was  sufficient  if  probate  were  taken  out  at  any 
time  before  the  trial.  The  reasons  given  for  the  distinction 
were,  that  the  executor’s  title  was  under  the  will,  and  probate 
was  only  necessary  for  the  purpose  of  proving  his  title,  while 
an  administrator  had  no  title  except  under  the  letters  of 
administration  ; and  further,  that  an  administrator  in  an  action 
at  law  was  obliged  to  make  oyer  of  the  letters  of  administration. 

The  distinction  did  not  however  exist  in  equity.  In  the 
early  case  of  Fell  v.  Lutwidge  (1740),  Barnardiston  Ch.  319, 
upon  an  objection  being  taken  that  a widow,  party  to  the  suit 
and  claiming  as  administratrix  of  her  late  husband,  had  not 
taken  out  letters  of  administration  until  after  suit,  Lord  Hard- 
wicke  said,  “ It  wTas  very  true  that  this  would  have  been  an 
exception  in  an  action  at  law,  but  that  it  was  not  so  to  a bill 
brought  in  this  Court.”  In  the  report  of  the  same  case  in  2 Atk. 
120,  the  reason  why  the  rule  is  observed  at  law  is  stated  to  be 
because  there  the  defendant  may  crave  oyer  of  the  letters  of 
administration. 

In  Humphreys  v.  Humphreys  (1734),  3 P.  Wms.  349,  where 
an  only  daughter  had  taken  out  letters  of  administration,  after 
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suit  brought,  to  the  estate  of  her  father,  Lord  Chancellor  Talbot, 
“ not  without  some  warmth  in  respect  of  the  delay,”  observed 
“ that  the  mere  right  to  have  an  account  of  the  personal  estate 
was  in  the  plaintiff  Hellen  the  daughter,  as  she  was  the  next 
of  kin  to  her  father  Colonel  Lancashire  ; and  it  was  sufficient 
that  she  had  now  taken  out  letters  of  administration,  which, 
when  granted,  related  to  the  time  of  the  death  of  the 
intestate,  like  the  case  where  an  executor,  before  his  proving 
the  will,  brings  a bill,  yet  his  subsequent  proving  the  will  makes 
such  bill  a good  one,  though  the  probate  be  after  the  filing 
thereof.”  This  case,  it  will  be  observed,  was  decided  six  years 
before  Fell  v.  Lutwidge. 

These  cases,  with  many  others,  are  referred  to  in  the  judg- 
ment of  Blake,  V.-C.,  in  Edinburgh  Life  Assurance  Co.  v. 
Allen  (1873),  19  Gr.  593. 

In  Trice  v.  Robinson  (1888),  16  O.R.  433,  it  was  held  by 
Boyd,  C.,  that  since  the  Judicature  Act  the  former  rule  in  equity 
is  to  prevail,  as  opposed  to  the  rule  at  law,  that  letters  of 
administration  when  obtained  relate  back  to  the  death,  and  that 
it  is  sufficient  if  a plaintiff,  suing  as  administrator,  qualifies 
before  trial. 

In  all  the  cases  to  which  reference  has  been  made,  down  to 
and  including  Trice  v.  Robinson,  it  appears  to  have  been  the 
case  that  the  persons  appointed  administrators  after  suit  or 
action  were  persons  interested  in  the  estate,  and  in  many  of 
the  cases  that  circumstance  is  mentioned,  but  I do  not  read  any 
of  them  as  turning  upon  that  point,  or  as  suggesting  that  a 
different  rule  would  have  prevailed  had  the  administrator  not 
been  interested.  It  is  treated  as  a matter  of  course  that  the 
letters  of  administration  have  been  granted  to  the  person 
entitled  to  them,  and  that  person  in  ordinary  cases  is  one  of  the 
next  of  kin. 

In  Chard  v.  Rae,  18  O.R.  371,  the  question  seems  to  have 
been  first  raised  as  to  whether  administration  granted  after 
action  was  sufficient  to  entitle  a plaintiff  to  maintain  an  action 
brought  by  him  as  administrator  at  a time  when  the  person 
entitled  in  priority  to  him  as  administrator  had  not  renounced. 
I read  the  judgment  of  Boyd,  C.,  in  that  case  as  rather  suggest- 
ing the  point  now  under  discussion,  and  as  deciding  the  case 
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upon  the  ground  that  there  could,  at  all  events,  be  no  relation 
back  of  the  letters  of  administration  to  the  date  of  the 
commencement  of  the  action,  where  the  effect  would  be  to 
prevent  the  bar  of  the  Statute  of  Limitations. 

The  next  case  seems  to  be  Boyle  v.  Diamond  Flint  Glass  Co., 
7 O.L.R.  747,  in  which  Idington,  J.,  seems  to  have  treated  the 
distinction  as  an  established  one,  and  he  has  adopted  the  same 
view  in  his  judgment  in  the  present  case. 

In  my  opinion  the  unqualified  language  of  Lord  Hardwicke 
in  Fell  v.  Lutwidge  expresses  the  rule  which  should  be  followed, 
viz.,  that  letters  of  administration  taken  out  after  action  and 
before  the  trial,  where  the  plaintiff  brings  his  action  as  adminis- 
trator, are  sufficient  to  support  the  action.  It  is  contrary  to 
authority  to  divide  administrators  into  two  classes,  those  who 
have  rightly  obtained  administration  and  those  who  have  not, 
because  the  grant  of  letters  of  administration  by  the  proper 
Court  is  conclusive  while  unrevoked  upon  the  question  of  the 
right  to  them,  and  no  other  Court  can  permit  it  to  be  gainsaid : 
Attorney -General  v.  Partington  (1864),  3 H.  & C.  193,  at  p. 
204  ; Re  Ivory  (1878),  10  Ch.  D.  372  ; Eades  v.  Maxwell  (1859), 
17  U.C.R.  173,  180;  Book  v.  Book,  15  O.R.  119. 

A plaintiff,  therefore,  suing  as  administrator  and  producing 
letters  of  administration  at  the  trial,  is  justified  in  refusing  to 
submit  to  any  inquiry  as  to  his  right  to  appear  in  the  character, 
and  must,  in  my  opinion,  be  treated  as  being  the  person  who 
was  entitled  to  obtain  them  at  the  time  the  action  was  begun. 

In  the  present  case  there  is,  however,  the  further  circum- 
stance that  the  Judge  of  the  proper  surrogate  court  had,  on  the 
day  the  writ  was  issued,  ordered  that  letters  of  administration 
should  be  issued  to  the  plaintiff. 

This  was  a judicial  act,  and  is  to  be  treated  as  taking 
precedence  in  point  of  time  over  the  issue  of  the  writ,  which  was 
not  a judicial  act:  Converse  v.  Michie  (1865),  16  C.P.  167; 
Clarke  v.  Bradlaugh  (1889),  8 Q.B.D.  63. 

It  was  contended  by  the  plaintiff,  upon  the  authority  of 
Elden  v.  Keddell,  8 East  187,  Edwards  v.  Reginam  (1854),  9 
Ex.  628,  631,  and  Ramsbottom  v.  Buclchurst  (1814),  2 M.  & S. 
565,  567,  that  the  grant  of  letters  of  administration  should  be 
held  to  date  from  the  order  of  the  Judge,  and  that  the  order, 
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being  a judicial  act,  must  be  taken  to  have  been  made  before 
the  writ  issued.  I think  a difficulty  exists  to  our  so  holding, 
because  of  the  fact  that,  by  surrogate  court  Rule  No.  25,  a caveat 
entered  after  the  order  and  before  the  actual  issue  of  the  letters 
of  administration,  would  prevent  their  being  issued.  I think, 
however,  that  the  existence  of  an  order  for  their  issue  before 
the  commencement  of  the  action  was,  at  all  events,  such  a 
declaration  of  his  right  to  obtain  them  as  would  make  them, 
when  issued,  relate  back  to  the  date  of  the  order. 

I am  of  opinion,  for  these  reasons,  that  the  judgment 
dismissing  the  action  should  be  set  aside,  with  costs  of  the 
present  motion,  and  that  judgment  should  be  entered  for  the 
plaintiff  with  the  costs  of  the  action. 
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Dec.  29. 


Re  Harkness. 


Life  Insurance — Benefit  of  Wife  and  Children — Insurance  Act,  sec.  160 — Declara- 
tion by  Will — Identification  of  Policy — Residuary  Estate — “ Including .” 

A testator,  being  the  holder  of  a policy  of  life  insurance,  payable  to  his  order 
or  heirs,”  made  his  will  by  which  he  devised  real  estate,  and  proceeded  : “ I 
give  the  residue  of  my  property,  including  life  insurance,  to  my  wrife  . . . 
and  to  my  youngest  children  . . . : ” — 

Held,  that  the  will  sufficiently  identified  the  policy  within  the  meaning  of 
sec.  160  of  the  Insurance  Act,  R.  S.O.  1897,  ch.  203,  and  operated  as  a valid 
declaration  under  the  statute  in  favour  of  wife  and  children  to  the  exclusion 
of  creditors. 

Re  Cheesborough  (1897),  30  O.R.  639,  applied. 

Held,  also,  that  the  word  ‘ ‘ including  ” in  the  will  did  not  mean  that  the  life 
insurance  was  a part  of  the  residuary  estate,  but  that  it  was  given  in  addi- 
tion to  the  residuary  estate. 

Motion  by  the  executor  of  the  will  of  Adam  Harkness,, 
deceased,  for  a summary  order  under  Rule  938  determining  a 
question  as  to  the  disposition  of  the  proceeds  of  a policy  of 
insurance  upon  the  life  of  the  testator.  The  facts  are  stated  in 
the  j udgment. 

The  motion  was  heard  by  Teetzel,  J.,  in  Chambers,  on  the 
20th  December,  1904. 

A.  R.  Clute,  for  the  executor. 

A.  H.  Marsh,  K.C.,  for  the  widow. 

F.  W.  Harcourt,  for  the  infants. 

A.  C.  McMaster,  for  creditors. 

December  29.  Teetzel,  J.: — The  testator  was  the  holder 
of  a policy  of  insurance  issued  by  the  Ancient  Order  of  United 
Workmen,  payable  to  “ his  order  or  heirs.” 

After  devising  certain  real  estate,  the  will  contains  the 
following  clause : (2)  “ I give  the  residue  of  my  property, 
including  life  insurance,  to  my  wife  Harriet  Elizabeth  and  to 
my  two  youngest  children  Adam  Weir  and  Andrew  Edmund, 
share  and  share  alike,  it  being  understood  that  my  wife  accepts 
this  in  lieu  of  dower,”  etc. 

Excluding  the  insurance  money,  the  estate  is  not  nearly 
sufficient  to  pay  the  testator’s  debts,  and  the  question  is. 
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whether  the  insurance  money  is  available  for  creditors  or  goes  Teetzei,  J. 

to  the  widow  and  two  children.  The  answer  to  this  question  1904 
depends  entirely  upon  whether  the  will  sufficiently  identifies  re 
the  policy,  within  the  meaning  of  the  Ontario  Insurance  Act.*  Harkness. 

Upon  this  point  the  case  is,  in  my  opinion,  governed  by 
Re  Cheesborough  (1897),  30  O.R.  639.  In  that  case  the  will 
contained  a gift  in  favour  of  the  testator’s  children  described  in 
the  following  words  : “ All  my  property,  real  and  personal,  and 
including  life  insurance  policies  and  certificates,”  etc.  At  p. 

643,  Ferguson,  J.,  says : “ The  question  . . is  whether  or 

not  a specific  identification  of  the  policies  by  the  number,  by 
name,  by  date,  or  amount  insured,  is  necessary  in  a case  where 
the  testator  has  given  all  his  policies  of  insurance  for  the 
benefit  of  his  children.  In  respect  to  this  immediate  question 
I was  not  referred  to  any  authority,  nor  have  I found  any.  I 
am,  however,  of  the  opinion  that,  though  not  identified  by 
number,  the  policies  are  otherwise  identified  when  all  the 
policies  are  given.  The  policies  that  are  meant  seem  to  me  to 
be  made  entirely  certain  in  this  way,  and  no  room  for  doubt, 
error,  or  mistake,  is  left  remaining.  The  giving  of  the  policies 
in  conjunction  with  the  real  and  personal  property  is  the  same 
as  in  Re  Lynn  (1891),  20  O.R.  475;  and  I think  the  identifica- 
tion in  the  manner  mentioned  alone  sufficient  to  satisfy  the 
requirements  of  the  statute.  I think  the  children  of  the 
testator  are  entitled  to  the  benefit  of  these  three  policies,  and 
that  the  moneys  arising  on  them  are  not  available  to  the 
creditors  of  the  testator.” 

I think  the  language  of  this  will,  “ the  residue  of  my 
property  including  life  insurance,”  although  not  using  the  word 
“ policy  ” or  “ certificate,”  makes  it  as  certain  and  clear  as  in 
the  Cheesborough  case  what  policies  or  certificates  of  insurance 
are  meant,  namely,  any  and  every  policy  securing  insurance  on 
the  testator’s  life  in  respect  to  which  he  had  a disposing  or  an 
appointing  power. 

It  was  argued  by  Mr.  McMaster  that  the  effect  of  the 
language  used,  particularly  the  word  “ including,”  was  to  make 

*See  R.S.O.  1897,  ch.  203,  sec.  160.  The  words  of  the  enactment  are, 

“identifying  the  policy  by  its  number  or  otherwise.” 
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the  life  insurance  a part  of  the  residuary  estate,  and  therefore 
liable  for  debts  to  the  exclusion  of  the  beneficiaries  named.  I 
think,  however,  in  this  connection  the  word  “ including  ” does 
not  mean  to  declare  that  the  life  insurance  is  a part  of  the 
residuary  estate,  but  that  it  is  given  in  addition  to  residuary 
estate. 

Jarman  on  Wills,  5th  ed.,  p.  1090,  defining  the  meaning  of 
the  words  “namely”  and  “including”  says,  “‘Namely’  imports 
interpretation,  i.e.,  indicates  what  is  included  in  the  previous 
term;  but  ‘including’  imports  addition,  i.e.,  indicates  something 
not  included;”  and  the  same  definition  is  given  in  Stroud’s 
Judicial  Dictionary  under  title  “namely.” 

See  also  Re  Duncombe  (1902),  3 O.L.R.  510. 

Not  being  able  to  distinguish  this  case  from  the  Chees- 
borough  case,  I must  declare  that  the  widow  and  children  are 
entitled  to  the  insurance  money  to  the  exclusion  of  the 
creditors.  The  costs  of  the  creditors  out  of  the  general  estate ; 
the  costs  of  other  parties  out  of  the  insurance  fund. 


E.  B.  B. 
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Kent  et  al.  v.  Munroe  et  al. 


Dec.  12. 


Set-off —Bank — Winding-up — Promissory  Note  Maturing  after  Order — Set-off  of 
Deposit  to  Credit  of  Indorser — Note  made  by  Municipal  Officers  for  Municipal 
Purposes  —Personal  Liability — Set-off  of  Deposit  to  Credit  of  Municipality. 

The  funds  of  a township  corporation  were  deposited  in  a chartered  bank  to  the 
credit  of  an  account  kept  in  the  name  of  “A.  M. , treasurer  of  R.”  The 
township  council  purported,  by  by-law,  to  authorize  the  treasurer  and  reeve 
to  borrow  from  the  bank  money  to  be  used  for  drainage  purposes.  Accord- 
ingly the  treasurer  made  a promissory  note,  which  he  signed  in  his  own 
name,  with  the  words  “ treasurer  of  the  township  of  R.”  after  it,  in  favour 
of  the  reeve,  and  the  reeve  indorsed  it,  signing  his  own  name,  with  the  words 
“reeve  of  R.”  after  it.  This  note  was  discounted  by  the  bank,  the 
proceeds  placed  to  the  credit  of  the  account  referred  to,  and  paid  out  for  the 
drainage  purposes  specified.  The  bank  being  in  liquidation  under  the 
Dominion  Winding-up  Act,  the  liquidators  sued  the  reeve  and  treasurer  in 
their  personal  capacities  upon  the  note,  which  matured  after  the  winding-up 
order  : — 

Held , that  the  defendants  were  personally  liable  upon  the  note,  and  were  not 
entitled  to  set  off,  against  the  plaintiffs’  claim  upon  it  the  balance  in  the 
bank  to  the  credit  of  the  account  kept  in  the  name  of  the  treasurer  at  the 
date  of  the  winding-up  order  ; but  the  defendant  the  reeve  was  entitled  to 
set  off  the  amount  standing  to  the  credit  of  his  private  account  in  the  bank 
at  the  date  of  the  winding-up  order,  and  the  defendants  were  allowed  to 
amend  their  pleadings  so  as  to  claim  that  set-off. 

Vanier  v.  Kent  (1902),  Q.  R.  11  K.B.  373,  not  followed. 


The  plaintiffs  were  the  liquidators  of  the  insolvent  Banque 
Yille  Marie.  The  defendants  were  the  treasurer  and  the  reeve 
of  the  township  of  Roxborough.  This  action,  authorized  by  an 
order  of  the  Superior  Court  for  the  district  of  Montreal,  in  the 
Province  of  Quebec,  was  brought  upon  a promissory  note, 
dated  the  21st  April,  1899,  at  four  months,  for  the  sum  of 
$333.05,  made  by  “ Alexander  Munroe,  treasurer  township  of 
Roxborough,”  payable  to  the  order  of  “ D.  H.  McDiarmid,  reeve 
of  Roxborough,”  and  indorsed  “ D.  H.  McDiarmid,  reeve  of 
Roxborough.”  The  facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Anglin,  J.,  without  a jury,  at 
Cornwall,  on  the  22nd  November,  1904. 

J.  Leitch , K.C.,  and  J.  A.  C.  Cameron , for  the  plaintiffs. 

D.  B.  Maclennan,  K.C.,  and  C.  H.  Cline,  for  the  defendants. 

December  12.  Anglin,  J. : — The  municipality  of  Rox- 
borough did  its  banking  business  with  the  Avonmore  branch  of 
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La  Banque  Yille  Marie,  the  municipal  funds  being  deposited  to 
the  credit  of  an  account  intituled  “ Alex.  Munroe,  treasurer  of 
Roxborough,  Moose  Creek.” 

By  by-law  No.  10,  passed  on  the  20th  April,  1899,  the 
municipal  council  of  Roxborough  purported  to  authorize  the 
treasurer  and  reeve  “ to  borrow  from  the  Yille  Marie  Bank 
such  money  as  may  be  required  for  present  use  in  connection 
with  the  drainage  works  to  be  completed  on  the  Fraser  creek.” 
Money  being  immediately  required  for  preliminary  survey 
work,  the  note  in  question  was  discounted  with  the  Avonmore 
branch  on  the  24th  April,  and  its  proceeds,  $325,  placed  to  the 
credit  of  the  account  above  mentioned.  In  this  account  the 
municipality  had  at  the  time  a balance  of  about  $1,000.  The 
explanation  given  of  the  borrowing  of  money  in  such  circum- 
stances is  that  this  $1,000  was  held  in  part  to  cover  a road 
appropriation,  and  would  be  required  for  that  purpose  and  for 
current  expenditure  during  the  interval  which  must  elapse 
before  the  annual  taxes  would  in  the  ordinary  course  come  in, 
and  if  a portion  of  that  money  were  used  for  the  drainage 
work,  money  would  have  to  be  borrowed  later  for  the  road 
work  or  for  current  expenses.  The  $325  appears  to  have  been 
paid  out  on  the  27th  April  for  survey  work  on  the  Fraser  creek 
drainage  scheme.  The  notice  of  presentation  of  the  petition  to 
wind  up  the  bank  was  given  on  the  9th  August,  and  the 
winding-up  order  was  made  on  the  10th  August,  1899.  The 
balance  then  standing  to  the  credit  of  the  Alexander  Munroe 
account  was  $823.23.  The  note  in  question  matured  on  the 
24th  August,  1899,  and  was  duly  protested  for  non-payment. 
Three  dividends  of  5 per  cent,  each  have  been  declared  by  the 
liquidators  with  the  approval  of  the  Court,  on  the  20th  June, 
1900,  4th  March,  1901,  and  24th  April,  1902,  respectively. 
Upon  the  account  of  the  township  in  the  name  of  Munroe,  the 
three  dividends  amounted  to  $123.48,  which  is  still  in  the 
hands  of  the  liquidator.  The  defendant  Munroe  does  not 
appear  to  have  had  any  personal  account  with  the  bank.  The 
defendant  McDiarmid,  however,  had  such  an  account.  It  is  in 
evidence  that  the  liquidator  holds  a sum  of  $82.25,  represent- 
ing the  three  dividends  upon  an  account  standing  in  his  name, 
the  balance  to  the  credit  of  which  at  the  date  of  the  suspension, 
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by  an  admission  of  counsel  obtained  at  my  instance  since  the 
trial,  appears  to  have  been  the  sum  of  $548.34.  To  these 
moneys  it  is  admitted  that  McDiarmid  is  beneficially  entitled. 

The  evidence  of  Mr.  Smith,  who  was  manager  of  the  Avon- 
more  branch  of  the  bank  in  1899,  is  in  effect  that  the  loan  on 
the  note  in  question  was  regarded  by  him  as  a loan  to  the 
municipal  corporation ; that  the  defendants  affixed  their  signa- 
tures to  the  note  in  their  official  capacities  and  solely  to 
evidence  the  liability  of  the  municipal  corporation ; that  there 
was  no  idea  or  intention  of  either  Munroe  or  McDiarmid 
incurring  any  personal  liability ; and  that  the  proceeds  of  the 
note  were  passed  to  the  credit  of  what  was  deemed  the  town- 
ship account.  Messrs.  Munroe  and  McDiarmid  gave  evidence 
to  the  same  effect,  and  there  is  no  evidence  to  the  contrary. 
There  can  be  no  doubt  that  such  was  the  true  position  of  this 
matter,  and,  had  there  been  no  suspension  of  the  bank,  had 
matters  gone  on  as  usual,  in  the  ordinary  course  of  events  this 
note  at  maturity  would  have  been  charged  up  by  the  bank  to 
the  account  of  the  municipality  standing  in  Munroe’s  name,  and 
of  this  the  municipality  would  not  have  been  in  a position  to 
complain:  Bridgewater  Cheese  Factory  Co.  v.  Murphy  (1896), 
23  A.  R.  66,  26  S.  C.  R.  443;  Armstrong  v.  Township  of  West 
Garafraxa  (1879),  44  U.  C.  R.  515 ; Molsons  Bank  v.  Town  of 
Brockville  (1880),  31  C.P.  174.  But,  the  bank  having  gone 
into  liquidation,  it  is  now  sought  to  treat  the  liability  upon  this 
note  as  a personal  debt  of  the  reeve  and  treasurer  (though  the 
municipality,  through  its  counsel  at  the  trial  of  this  action, 
expressed  its  willingness  to  recognize  the  obligation  as  its  own), 
principally  for  the  purpose  of  defeating  a right  asserted  on 
behalf  of  the  defendants  to  set  off  pro  tanto,  against  the  claim 
of  the  liquidators  upon  the  note,  the  balance  standing  to  the 
credit  of  the  municipality  in  the  name  of  Munroe.  Upon  the 
record  no  right  of  set-off  is  claimed  in  respect  of  the  balance 
which  stood  to  the  credit  of  the  defendant  McDiarmid. 

For  the  plaintiffs  Mr.  Leitch  contended  : — 

1st.  That,  the  only  purpose  for  which  the  municipality  can 
borrow  on  promissory  note  of  its  reeve  and  treasurer  being  to 
meet  current  expenditure  pending  collection  of  taxes,  as 
authorized  by  sec.  435  of  the  Municipal  Act,  this  loan  cannot 
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Anglin,  j.  ke  of  the  municipality,  and,  therefore,  must  be  that  of 

1904  the  defendants  personally. 

Kent  2nd.  As  signatories  to  the  note  — the  additions  of  their 

Munroe.  respective  offices  being  merely  descriptive — the  defendants  are 
personally  liable  upon  it. 

3rd.  That  the  liability  upon  the  note  being  personal  to  the 
defendants,  there  can  be  no  set-off  of  the  moneys  of  the 
municipality  held  on  deposit  by  the  bank  in  the  Munroe 
account. 

4th.  That  the  fact  of  the  note  having  matured  after  the 
bank  had  gone  into  liquidation  is  an  answer  to  any  claim  of 
set-off. 

The  borrowing  of  money  in  the  manner  and  for  the  purpose 
for  which  it  was  borrowed,  is  apparently  not  authorized  by  the 
Municipal  Act.  But,  if  sued  upon  the  consideration,  the 
municipality  would  probably  have  great  difficulty  in  maintain- 
ing a defence ; yet  their  liability  for  money  ient,  if  found, 
would  not  suffice  to  relieve  the  defendants  from  personal 
liability  on  the  note.  Is  there  such  personal  liability  ? 

There  being  no  ambiguity  in  the  form  of  the  note,  nothing 
to  indicate  that  the  municipality  was  intended  to  be  a party  to 
it,  I am  unable  to  bring  this  case  within  such  authorities  as 
Fairchild  v.  Ferguson  (1892),  21  S.  C.  R.  484,  Lindus  v. 
Melrose  (1857),  2 H.  & N.  293,  and  Alexander  v.  Sizer  (1869), 
L.R.  4 Ex.  102.  The  stringent  rule  excluding  parol  testimony 
of  intention  upon  questions  of  construction  applies  and  pre- 
cludes my  giving  effect  to  the  very  clear  evidence  of  the  real 
purpose  with  which  this  note  was  drawn,  by  holding  it  to  be 
what  the  parties  thought  it  rather  than  what  in  fact  it  is. 

Neither  is  the  way  open  to  order  any  rectification  of  the 
instrument  to  make  it  conform  to  what  was  clearly  the  intent 
of  all  parties.  Mutual  mistake  is  fully  made  out.  The  parties 
used  a form  the  legal  effect  of  which  they  misunderstood.  The 
obstacle  to  reformation  presented  by  the  fact  that  this  was  a 
mistake  of  law,  formidable  though  it  be,  might  perhaps,  in  view 
of  the  “ unquestionable  and  flagrant  ” character  of  the  mistake, 
be  overcome:  Snell  v.  Insurance  Co.  (1878),  98  U.  S.  Rep.  85 
Story’s  Equity  Jurisprudence,  2nd  Eng.  ed.,  pp.  83-85.  But  a 
difficulty,  which  is,  I fear,  insurmountable,  arises  from  the  fact 
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that  a rectification  of  this  note  so  as  to  constitute  it  an  obliga- 
tion of  the  municipality,  would  in  fact  make  of  it  a new 
contract,  and  that  of  a body  not  a party  to  the.  instrument 
being  dealt  with  and  not  liable  upon  it.  Nor  is  any  such  relief 
sought. 

I am,  therefore,  constrained  to  find  that  the  defendants  are 
personally  liable  upon  the  note.  Notwithstanding  the  circum- 
stances of  this  case,  in  which,  to  use  the  language  of  the 
learned  Chancellor  in  In  re  Central  Bank , Yorke’s  Case  (1888), 
15  O.R.  625,  at  p.  630,  “there  is  inherently  a persuasive  equity 
to  set  off  one  against  the  other,”  because  the  liability  on  the 
note  and  the  credit  upon  the  deposit  may  be  regarded  as 
“ substantially  but  the  different  sides  of  the  same  transaction,” 

I agree  that  the  indebtedness  of  the  bank  for  moneys  of  the 
municipality,  which  it  held  to  the  credit  of  the  Munroe  account, 
cannot  be  set  off  against  the  personal  liability  of  these  defen- 
dants upon  the  note  in  suit. 

No  such  difficulty  exists,  however,  in  regard  to  the  balance 
of  $548.34  which  stood  to  the  credit  of  the  defendant 
McDiarmid.  Though  no  set-off  in  respect  of  this  deposit  is 
claimed  in  the  statement  of  defence,  in  order,  if  possible,  to 
work  out  a measure  of  substantial  justice  to  the  defendants,  I 
shall,  without  any  hesitation,  propria  sponte,  allow  any  amend- 
ment of  pleading  proper  to  raise  this  defence.  It,  therefore, 
becomes  necessary  to  deal  with  Mr.  Leitch’s  contention  that, 
because  the  note  in  suit  matured  after  the  bank  had  gone  into 
liquidation,  no  set-off  can  be  claimed  against  it  in  respect  of  a 
balance  standing  to  the  credit  of  the  deposit  account  of  a party 
sued  by  the  liquidator  upon  such  note.  In  support  of  this 
position  Mr.  Leitch  relies  upon  Vanier  v.  Kent  (1902),  Q.R. 

II  K.  B.  373,  in  which,  in  identical  circumstances,  a Quebec 
depositor  was  held  to  have  no  right  of  set-off.  I have  no 
doubt  that  such  is  not  the  law  in  Ontario. 

Set-off,  as  a matter  of  procedure,  is  governed  by  the  lex 
fori : MacFarlane  v.  Norris  (1862),  2 B.  & S.  783;  Mason  v. 
Macdonald  (1880),  45  U.  C.  R.  113,  at  p.  120.  Section  57  of 
the  Dominion  Winding-up  Act,  R.  S.  C.  1886,  ch.  129,  is  as 
follows  : “ The  law  of  set-off,  as  administered  by  the  courts, 
whether  of  law  or  equity,  shall  apply  to  all  claims  upon  the 
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. ment  of  the  winding-up,  in  the  same  manner  and  to  the  same 
extent  as  if  the  business  of  the  company  was  not  being  wound 
up  under  this  Act.” 

This  promissory  note  was,  at  the  time  of  the  commencement 
of  the  winding-up,  a claim  accruing  due  to  the  bank,  debitnm 
in  presenti  solvendum  in  futuro,  at  all  events  as  to  the 
liability  of  the  maker.  In  a proceeding  upon  that  claim — if 
the  business  of  the  bank  were  not  being  wound  up — the  right 
of  the  depositor  when  sued  on  the  note  to  claim  set-off  would 
be  indisputable  under  English  law:  Anderson’s  Case  (1866), 
L.R.  3 Eq.  337.  The  statute  in  terms  preserves  that  right  in 
cases  to  which  it  applies.  “ The  right  of  set-off  depends  on  the 
existence  of  a debt  due  to  the  defendant,  and  the  fact  of  his 
debtor  being  a bankrupt  does  not  prevent  the  set-off  arising, 
though  it  prevents  his  obtaining  in  the  bankruptcy  more  than 
his  share  of  the  assets;  the  whole  debt  is  still  in  existence:” 
per  Lord  Esher  in  Sovereign  Life  Assurance  Co.  v.  Dodd , 
[1892]  2 Q.B.  573,  at  p.  577.  In  this  case  the  defendant  was 
a policy  holder  in  the  insurance  company  whose  policy  had  not 
matured  at  the  time  when  insolvency  proceedings  were  com- 
menced. He  continued  to  pay  his  premiums,  however,  and 
before  the  action  was  brought  to  recover  the  amount  of  loans 
which  the  company  had  made  upon  the  policy,  the  policy  had 
matured.  The  right  to  set-off  in  the  action  the  amount  of  the 
policy  against  the  company’s  claim  was  affirmed.  If  the 
immaturity,  at  the  time  of  insolvency,  of  the  claim  upon  which 
the  defendant  asserts  his  right  of  set-off  does  not  preclude  such 
a claim,  d fortiori  the  like  immaturity  of  the  liability  upon 
which  he  is  sued  should  not  prevent  his  setting  up  this  defence 
when  action  is  brought  against  him.  The  Lords  Justices  point 
out  that  in  regard  to  set-off  the  rights  of  parties  are  to  be 
determined  upon  the  respective  positions  of  their  mutual  debts 
at  the  time  action  is  brought.  See,  too,  Ontario  Bank  v. 
Bouthier  (1900),  32  0.  R.  67;  Berry  v.  Brett  (1860),  6 
Bosworth  (N.Y.)  627. 

But  it  may  be  argued  that  the  liability  of  the  indorser, 
because  conditional  upon  non-payment  by  the  maker  at 
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maturity  and  the  giving  of  due  notice  of  dishonour,  was  not, 
at  the  time  of  the  commencement  of  the  winding-up,  a debt 
due  or  accruing  due  to  the  bank  within  the  meaning  of  sec.  57 
of  the  Winding-up  Act,  and  that,  therefore,  the  indorser  when 
sued  has  no  right  of  set-off.  In  Vanier  v.  Kent , Q.R.  11  K.B. 
at  p.  385,  Mr.  Justice  Wurtele  says  of  this  section : “ What  this 
clause  means,  and  what  appears  to  have  been  intended,  is  that 
any  right  which  any  party  having  dealings  with  the  bank  may 
have  had  to  claim  compensation  (set-off)  is  not  taken  away  by 
the  effect  of  the  winding-up  under  the  Act ; but  the  right  to  be 
enforced  must  be  one  which  would  have  existed  if  the  bank 
had  not  been  placed  under  the  operation  of  the  Act.  The 
section  maintains  an  existing  right,  but  it  does  not  create  a 
new  one.”  Such  being  its  object  and  purview,  neither  should 
this  section  be  held  to  deprive  a defendant  of  any  right  of  set- 
off, which  under  the  lex  fori  he  would  have  had  against  the 
bank,  if  solvent  and  itself  the  plaintiff  in  this  action.  Though 
perhaps  the  inchoate  liability  of  an  indorser  before  maturity  is 
not  within  the  language  of  sec.  57,  I decline  to  construe  that 
section  as  so  exhaustive  and  so  prohibitive  of  all  claims  of 
set-off,  which  it  does  not  in  terms  declare  to  exist,  as  to  prevent 
this  Court  giving  effect  to  a claim  of  set-off  so  eminently  just 
and  equitable  as  that  which  I propose  to  allow  the  defendant 
McDiarmid  to  set  up  in  regard  to  the  balance  to  the  credit  of 
his  deposit  account.  His  liability  existed  potentially  at  the 
time  of  the  commencement  of  the  winding-up ; it  does  not 
arise  out  of  any  subsequent  transaction,  and  the  many  authori- 
ties denying  the  right  of  set-off  in  such  cases  may  on  that 
ground  be  distinguished. 

Upon  the  defendants  exercising  the  privilege  accorded  to 
them  of  amending  their  defence,  judgment  may  be  entered 
allowing  them  the  set-off  which  I have  permitted  them  to 
plead,  declaring  the  claim  of  the  plaintiffs  satisfied  thereby,  and 
the  right  of  the  defendant  McDiarmid  to  rank  upon  the  estate 
of  the  bank  in  the  hands  of  the  liquidators  in  respect  of  the 
balance  of  his  claim  upon  his  deposit  account,  and  dismissing 
this  action. 

In  view  of  the  fact  that  the  set-off  to  which  I have  given 
effect  was  not  pleaded,  and  that  to  allow  it  an  amendment  is 

47  — VOL.  VIII.  O.L.R. 


Anglin,  J. 

1904 

Kent 

v. 

Munroe. 


730 


ONTARIO  LAW  REPORTS. 


[VOL. 


Anglin,  J. 
1904 


Kent 

v. 

Munroe. 


made  without  any  request  of  the  defendants  at  this  late  stage 
of  the  case,  there  will  be  no  order  as  to  the  costs  of  this  action. 

Should  the  defendants  not  amend  as  indicated  within  one 
month,  there  must  be  judgment  for  the  plaintiffs  with  costs. 

T.  T.  R. 


[IN  THE  COURT  OF  APPEAL.] 


1904 

March  15. 
Dec.  16. 


Kirk  y.  City  of  Toronto  et  al. 


Municipal  Corporations — Dangerous  Machine  in  Highway — Use  by  Independent 
Contractors — Precautions — Injury  to  Passer-by — Liability  of  Corporation  and 
Contractors. 


In  a public  and  busy  street  of  a city  a horse  which  was  being  driven  became 
frightened  by  a steam  roller  engaged  in  repairing  an  intersecting  street, 
and,  swerving  suddenly  upon  the  plaintiff,  who  was  passing  on  a bicycle, 
injured  him.  The  roller  was  the  property  of  the  city  corporation,  and  was 
being  used  by  paving  contractors  under  a provision  in  the  contract.  The 
work  was  being  done  for  the  corporation,  and  it  necessitated  the  use  of  the 
roller.  It  was  shewn  that  the  roller  was  a machine  likely  to  frighten  horses 
of  ordinary  courage  and  steadiness  ; that  of  this  the  city  corporation’s 
servants  were  aware ; and  that  proper  precautions  were  not  taken  on  the 
occasion  in  question  to  warn  persons  of  the  approach  of  the  roller  to  the 
street  on  which  the  horse  was  passing  : — 

Held,  that  the  place  where  the  work  was  to  be  done  and  the  means  by  and  the 
manner  in  which  it  was  to  be  performed  made  it  incumbent  on  the  city  cor- 
poration, if  they  had  been  doing  the  work  otherwise  than  through  a 
contractor,  to  see  that  proper  precautions  were  taken  to  guard  against 
danger  to  the  public  from  the  use  of  the  roller  ; and  the  corporation  could 
not  rid  themselves  of  this  obligation  by  intrusting  the  work  to  a contractor. 
Penny  v.  Wimbledon  Urban  District  Council,  [1898]  2 Q.B.  212,  [1899]  2 Q.B. 
72,  followed. 

Held,  also,  that  the  contractors  were  bound  equally  with  the  corporation  to 
take  notice  that  the  roller  was  likely  to  cause  danger  to  the  public,  and  their 
failure  to  take  proper  precautions  occasioned  the  accident. 

Judgment  of  Meredith,  C.J.C.P.,  affirmed. 

Action  by  John  Kirk  against  the  corporation  of  the  city  of 
Toronto  and  the  Dominion  Paving  and  Contracting  Company  to 
recover  damages  for  injuries  sustained  by  the  plaintiff  owing  to 
the  alleged  negligence  of  the  defendants.  The  plaintiff  was  going 
south  in  Yonge  street,  in  the  city  of  Toronto,  upon  a bicycle,  when 
a horse  being  driven  along  the  street  swerved,  owing  to  being 
frightened  by  a steam-roller  at  work  upon  St.  Alban’s  street, 
which  intersects  Yonge  street,  and  struck  the  plaintiff,  who  fell 
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and  was  injured.  The  roller  was  the  property  of  the  defendant 
corporation,  and  was  being  used  by  the  defendant  company, 
under  contract  with  the  corporation,  in  the  repair  of  the 
highway. 

The  action  was  tried  by  Meredith,  C.J.C.P.,  without  a jury, 
at  Toronto,  on  the  14th  and  15th  March,  1904. 

A.  J.  Russell  Snow,  for  the  plaintiff. 

J.  S.  Fullerton , K.C.,  for  the  defendant  city  corporation. 

D.  C.  Ross,  for  the  defendant  company. 

March  15.  Meredith,  C.J.  (at  the  conclusion  of  the  trial)  : — 
I do  not  think  any  purpose  is  to  be  served  by  reserving  judg- 
ment as  between  the  plaintiff  and  the  defendants  in  this  case. 
I have  come  to  a clear  conclusion  on  the  facts,  and  I think  the 
law  is  sufficiently  plain  to  support  the  finding  I am  going  to 
make  upon  the  question  of  liability. 

I find  that  the  injury  to  the  plaintiff  was  directly  caused  by 
the  operation  of  the  steam-roller  upon  St.  Alban’s  street,  the 
horse  which  was  being  driven  by  one  McBride,  without  negligence 
on  his  part,  having  taken  fright  at  the  steam-roller,  and  having 
swerved  considerably  towards  the  centre  of  the  road  so  as  to 
come  in  contact  with  the  plaintiff,  who  was  proceeding  lawfully, 
and  without  any  want  of  care,  upon  his  bicycle,  throwing  him 
down  and  causing  him  serious  injury. 

No  doubt  this  is  a machine  that  modern  requirements  have 
made  necessary  for  the  making  of  pavements,  and  no  doubt  the 
travelling  public  must  to  a certain  extent  make  sure  that  the 
conditions  of  travel  conform  to  the  advances  that  are  from 
time  to  time  made  in  matters  of  vehicular  traffic,  or  the  doing 
of  such  work  as  this  steam-roller  was  doing ; but  I think  the 
true  principle  is  that  this  steam-roller  being  a machine  which 
was  calculated  to  frighten  horses — as  I think  from  the  evidence 
it  was — it  was  the  duty  of  those  operating  it  to  indicate  that  it 
was  of  that  character.  It  was  their  duty  to  so  operate  it  as  to 
reduce  to  as  low  a degree  as  possible  the  danger  to  which  the 
travelling  public  would  be  put  by  means  of  it.  The  defendants 
knew  that  the  machine  was,  as  I have  said,  calculated  to 
frighten  horses.  They  had  a man  whom  they  sent  to  Yonge 
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street,  an  intersecting  street,  when  the  steam-roller  was 
approaching  it.  for  the  purpose  of  warning  people  who  were 
driving  upon  that  street,  in  order  that,  as  the  witness  says — 
and  as  one’s  common  sense  would  point  out — people  might  be 
prevented  from’ coming  into  danger  with  horses  which  would  be 
liable  to  be  frightened  by  the  steam-roller — in  order,  too, 
probably,  that  assistance  might  be  given  in  case  trouble  did 
arise.  With  probably  the  view  of  saving  a little  money,  a man 
was  not  detailed  for  the  work  and  kept  there  all  the  time  ; but 
the  man  Cutbush,  who  had  the  duty  of  keeping  the  wheels  of 
the  machine  clean — taking  off  the  material  that  adhered  to  it 
in  the  progress  of  the  work — was,  in  addition  to  doing  that,  to 
go  out  to  Yonge  street  and  warn  people.  That  is  the  clearest 
evidence  that  the  defendants  knew  the  danger  to  which  they 
were  subjecting  the  travelling  public,  and  that  they  knew  the 
means  by  which  it  could  be  minimized.  They  did  not  provide 
that  means,  and  therefore  McBride,  who  was  the  immediate 
cause  of  the  injury,  got  into  danger.  I think,  therefore,  that 
whoever  was  responsible  for  the  operation  of  the  steam-roller 
is  answerable  to  this  plaintiff  for  the  injury  which  he  sustained. 

I assess  the  damages  at  $1,200.  It  is  very  difficult  in 
these  cases  to  say  what  they  should  be ; but  the  actual 
money  loss  is,  I think,  at  least  $400.  In  addition  to  that, 
there  was  a great  deal  of  pain  and  suffering  naturally  conse- 
quent upon  the  injuries  which  he  received ; and  he  is  left 
permanently  injured — a man  in  the  prime  of  life.  It  is  a very 
serious  matter  that  a man  in  his  position  should  be  left  in  that 
condition  with  advancing  years. 

I think  both  the  defendants  are  answerable. 

The  defendants  the  construction  company  were  doing  the 
work  on  St.  Alban’s  street  under  a contract  with  the  city.  By 
the  terms  of  that  contract  they  were  entitled  to  have  the  use,  if 
they  required  it,  of  the  steam-roller  and  a man  to  operate  it. 
They  did  make  a requisition,  and  received  the  steam-roller  ; and 
it  was  in  consequence  of  the  negligence  in  operating  it  that  the 
accident  happened,  as  I have  found. 

The  cases  which  Mr.  Fullerton  has  cited  have  nothing  to  do 
with  the  obligation  of  the  city  to  see  that  no  nuisance  is  per- 
mitted to  be  upon  the  public  highway.  It  is  upon  the  principle 
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of  the  duty  of  the  city  to  see  that  a nuisance  upon  the  highway 
is  abated,  as  has  been  settled  by  numerous  cases  in  this 
Province,  that  it  has  been  made  answerable.  It  is  answerable 
for  the  act  of  a wrong-doer  in  putting  an  incumbrance  upon 
the  highway  which  makes  it  dangerous  to  the  travelling  public. 
The  law  is  settled  that  the  municipality  whose  duty  it  is  to 
keep  the  highway  in  repair  is  liable  for  the  consequences  arising 
from  the  nuisance  thereby  created,  if  it  has  had  notice  of  the 
existence  of  the  nuisance,  and  is  charged  with  negligence  in  not 
having  it  removed. 

In  this  case  the  city  officials  were  upon  the  spot ; they  knew 
that  this  machine  was  being  operated  in  a dangerous  manner ; 
they  had  an  inspector  on  the  work  ; the  engineer  was  their 
servant,  at  all  events  to  the  extent,  not  dealing  now  critically 
with  the  question  of  servant,  that  he  was  managing  the 
machine  at  the  time  the  accident  happened.  I think,  therefore, 
that  the  defendants  the  city  are  answerable  for  permitting  this 
dangerous  method  of  doing  the  work,  as  I find  it  to  have  been, 
to  go  on  under  their  very  eyes ; and  upon  that  ground,  I think, 
it  is  sufficient  to  rest  their  liability  to  the  plaintiff. 

The  construction  company  are  also  liable.  They  were  the 
persons  who  were  doing  the  work.  They  had  control  over  the 
movements  of  the  machine.  They  had  no  control  over  the 
actual  operating  of  it ; but  they  had  the  right  to  say  when  and 
where  it  was  to  be  sent — what  particular  part  of  the  work  it 
was  to  do,  and  when  it  was  to  be  done  ; and  they  are  answer- 
able,  therefore,  for  the  negligence.  In  addition  to  that, 
according  to  the  evidence  of  the  inspector,  they  were  warned 
that  there  was  no  necessity  for  going  on  the  crossing — that  it 
was  solid;  but  notwithstanding  that  warning,  they  did  go  there. 
I do  not,  however,  rest  my  judgment  upon  that  ground.  I put 
it  upon  the  broader  ground  of  negligence  in  operating  this 
machine,  without  taking  care  that  warning  was  given  to  the 
travelling  public.  Mr.  Ross  has  argued  that  even  this  would 
not  have  been  effectual,  appealing  to  the  statement  of  Cutbush 
that  a great  many  people  pay  no  attention  to  warning,  when 
given,  more  than  to  laugh.  That  does  not  affect  the  question  of 
the  duty  of  the  defendants  the  construction  company.  If  some 
one  had  been  warned  in  that  way,  and  paid  no  attention,  and 
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then  been  injured,  it  probably  would  have  deprived  him  of  the 
right  to  reco  per ; but  that  the  protection  would  not  have  been 
effective  in  every  case  is  no  excuse  for  not  giving  it  at  all ; 
which  would  be  the  effect  of  the  argument  of  Mr.  Ross. 

I therefore  direct  that  judgment  be  entered  for  the  plaintiff 
against  both  defendants  for  $1,200  with  the  costs  of  the  action. 

I think  there  must  be  remedy  over  against  the  construction 
company  for  the  amount  of  the  plaintiff’s  recovery  and  costs 
and  the  costs  of  the  defendants  the  corporation  of  the  city  of 
Toronto.  I think  there  was  clearly  negligence  on  the 
part  of  the  construction  company.  I need  not  repeat 
what  I said  in  delivering  judgment  as  between  the 
plaintiff  and  the  defendants.  I think  the  consequence  of 
that  negligence  was  one  of  the  things  against  which,  by 
the  terms  of  the  contract,  the  construction  company  agreed 
to  indemnify  the  city.  Judgment  will,  therefore,  be  that 
the  corporation  of  the  city  of  Toronto  recover  against  the 
defendants  the  construction  company  the  amount  which  they 
have  to  pay  to  the  plaintiff  for  damages  and  costs,  together  with 
their  costs  of  the  defence  and  the  costs  of  the  third  party  pro- 
ceedings as  between  them  and  the  construction  company,  what- 
ever they  are. 


Both  defendants  appealed,  and  their  appeals  were  heard  by 
Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and  Maclaren, 
JJ.A.,  on  the  1st  and  2nd  December,  1904. 

J.  S.  Fullerton , K.C.,  and  W.  C.  Chisholm , for  the  appellants 
the  city  corporation.  These  appellants  were  not  negligent. 
There  is  not  sufficient  evidence  to  shew  that  a warning  by  a 
man  at  the  crossing  would  have  prevented  the  accident  or 
injury  therefrom.  These  appellants  were,  by  a contractor, 
engaged  in  the  lawful  work  of  reconstructing  a roadway,  and 
were  not  guilty  of  actionable  negligence  while  so  doing : Roe  v. 
Village  of  Lucknow  (1893),  21  A.R.  1,  11;  Keachie  v.  City  of 
Toronto  (1895),  22  A.R.  371 ; Atkin  v.  City  of  Hamilton  (1897), 
24  A.R.  389  ; Howe  v.  Hamilton  and  North-Western  R.  W.  Co. 
(1878),  3 A.R.  336.  The  damages  are  too  remote.  They  are 
not  the  probable  result  of  a slight  alarm  to  a quiet  horse.  The 
case  is  one  of  accident  and  not  negligence.  The  negligence,  if 
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any,  was  the  negligence  of  the  servants  of  the  contractors,  and 
not  of  the  city  corporation,  and  the  latter  are  not  responsible : 
Rourke  v.  White  Moss  Colliery  Co.  (1876-7),  1 C.P.D.  556,  2 
C.P.D.  205,  208,  209;  Purnell  v.  Great  Western  R.W.  Co. 
(1876),  1 Q.B.D.  636;  Murray  v.  Currie  (1870),  L.  R.  6 C.P. 
24 ; Donovan  v.  Laing,  Wharton , and  Down  Construction 
Syndicate , [1893]  1 Q.B.  629.  Waldock  v.  Winfield , [1901]  2 
K.B.  596,  is  not  like  this  case. 

D.  C.  Ross,  and  W.  H.  Irving,  for  the  appellants  the 
Dominion  Paving  and  Contracting  Company.  The  roller  was 
lawfully  on  the  highway  and  a proper  and  necessary  machine 
to  use  in  the  care  and  keeping  in  repair  of  the  city  streets. 
Unless  progress  is  to  be  stayed,  drivers  of  vehicles  must  adapt 
themselves  to  changed  conditions  caused  by  improvements  in 
machinery  and  modes  of  locomotion.  Unless  it  can  be  shewn 
that  the  roller  in  question  was  a dangerous  nuisance  on  the 
highway,  the  plaintiff  ought  not  to  recover.  Upon  the  admitted 
evidence  it  has  been  in  use  in  Toronto  for  nine  years  and 
upwards,  and  horses  have  become  accustomed  to  seeing  it  on  the 
public  streets.  The  plaintiff  to  recover  must  prove  that  it  was 
so  calculated  to  frighten  horses  of  ordinary  steadiness  as  to  be 
a public  nuisance  on  the  highway : per  Osier,  J.A.,  in  Roe  v. 
Village  of  Lucknow,  21  A.R.  at  p.  9.  No  greater  precaution 
should  be  required  than  in  the  case  of  ordinary  street  repairing 
or  paving.  Wooden  barriers  at  street  crossings  and  a man  in 
advance  of  the  roller  were  all  that  could  reasonably  be  required. 
The  accident  was  one  of  those  inevitable  risks  which  a traveller 
must  assume:  Zumstein  v.  Shrumm  (1895),  22  A.R.  263; 
Manzoni  v.  Douglas  (1880),  6 Q.B.D.  145.  There  was  no 
negligence.  The  alleged  neglect  was  not  negligence.  The 
precaution  suggested  would  have  been  useless  : Brown  v. 
Leclerc  (1893),  22  S.C.R.  53,  60.  If  the  driver  of  the  horse 
had  been  warned,  he  could  have  done  nothing  more  than  keep  a 
tight  rein,  which  he  was  already  doing.  In  any  event  the 
damage  was  too  remote.  The  roller  was  in  charge  of  workmen 
employed  and  paid  by  the  city  corporation,  and  the  company 
had  no  control,  and  should  not  be  held  liable  for  negligence : 
Swainson  v.  North-Eastern  R.W.  Co.  (1878),  38  L.T.N.S.  201  ; 
Waldock  v.  Winfield,  [1901]  2 K.B.  596  ; Donovan  v.  Laing, 
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Wharton,  and  Down  Construction  Syndicate,  [1893],  1 Q.B. 
629,  632  ; Self  v.  London,  Brighton,  and  South  Coast  B.W.  Co. 
(1880),  42  L.T.N.S.  173. 

A.  J.  Russell  Snow  and  C.  B.  Nasmith,  for  the  plaintiff.  It 
was  the  duty  of  the  defendants  to  safeguard  the  public  using 
Yonge  street,  knowing  that  horses  would  shy  at  the  approach 
of  the  roller.  The  roller  was  in  charge  of  workmen  employed 
and  paid  by  the  city  corporation,  and  the  use  of  it  was  under 
the  joint  superintendence  of  the  defendant  company  and  the 
city  corporation’s  inspectors.  The  defendants  are  joint  tort- 
feasors, and  both  liable  for  the  injuries  sustained.  The  defen- 
dants’ negligence  was  the  immediate  cause  of  the  plaintiff’s 
injuries:  Lynch  v.  Nurdin  (1841),  1 Q.B.  29  ; Illidge  v.  Good- 
win (1831),  5 C.  & P.  190  ; Clark  v.  Chambers  (1878),  3 Q.B.D. 
327 ; Vanderburgh  v.  Truax  (1847),  4 Denio  464  ; Greenland  v. 
Chaplin  (1850),  5 Ex.  243;  Hilly.  New  River  Co.  (1868),  9B.&S. 
303  ; Consolidated  Plate  Glass  Co.  v.  Caston  (1899),  29  S.C.R. 
624,  627  ; Brown  v.  Eastern  and  Midlands  R.W.  Co.  (1889),  22 
Q.B.D.  391  ; Mullen  v.  Villaqe  of  Glen  Falls  (1896),  11  N.Y. 
App.  Div.  275  ; Clemens  v.  Town  of  Berlin  (1904),  7 O.L.R.  33  ; 
ONeil  v.  Windham  (1897),  24  A.R.  341  ; Huffman  v.  Town- 
ship of  Bayham  (1899),  26  A.R.  514;  Lawson  v.  Alliston  (1890), 
19  O.R.  655  ; Rosenberger  v.  Grand  Trunk  R.  W.  Co.  (1883),  8 
A.R.  482;  Harris  v.  Mobbs  (1878),  3 Ex.  D.  268;  Watkins  v. 
Reddin  (1861),  2 F.  & F.  629.  There  was  abundance  of 
evidence  of  negligence  to  sustain  the  finding  of  the  trial  Judge. 

Fullerton,  in  reply,  referred  to  Cooley  on  Torts,  p.  617  ; 
Macomber  v.  Nichols  (1876),  34  Mich,  212,  220;  Howard  v. 
City  of  St  Thomas  (1890),  19  O.R.  719. 

December  16.  Moss,  C.  J.  O.  : — The  chief  question  is 
whether  the  corporation  of  the  city  should  have  been  held 
liable  to  the  plaintiff  for  the  accident  which  caused  the  injuries 
of  which  he  complains. 

The  accident  arose  from  a horse,  which  was  being  driven  by 
one  McBride  along  Yonge  street  near  the  intersection  of  St. 
Alban’s  street,  becoming  frightened  by  a steam-roller  engaged  in 
the  work  of  repairing  St.  Alban’s  street,  and  swerving  suddenly 
upon  the  plaintiff,  who  was  passing  on  a bicycle. 


VIII.] 


ONTARIO  LAW  REPORTS. 


737 


The  work  of  repair  was  being  done  by  the  paving  company 
under  a contract  with  the  city.  The  roller  was  the  property  of 
the  city,  and  was  being  used  by  the  paving  company  under  a 
provision  in  the  contract  whereby  they  were  to  be  allowed  the 
use  of  the  roller  upon  requisition  to  the  city  engineer. 

It  was  contended  on  behalf  of  the  city  that  the  terms  under 
which  the  paving  company  were  accorded  the  use  of  the  roller 
amounted  to  a hiring  by  the  paving  company,  so  as  to  place  its 
working  and  control  entirely  in  their  hands,  and  that  the  city 
was  relieved  from  responsibility  for  any  negligence  while  the 
roller  was  engaged  in  the  paving  company’s  work.  Whether 
the  hiring  and  user  were  of  such  a character  as  is  sought  to  be 
ascribed  to  them  by  the  city  need  not  be  determined,  though  the 
recent  case  of  Waldoch  v.  Winfield,  [1901]  2 K.B.  596,  seems 
opposed  to  the  argument  on  behalf  of  the  city,  for  upon  another 
principle  the  liability  of  the  city  seems  clear. 

The  testimony  establishes  that  the  roller  is  a machine 
calculated  to  frighten  horses  of  ordinary  courage  and  steadiness, 
and  of  this  the  city’s  servants  and  employees  were  aware. 

The  work  for  the  purposes  of  which  the  use  of  the  roller 
was  committed  to  the  paving  company  was  being  done  on  a 
public  street  near  to  Yonge  street,  along  which  there  is  constant 
traffic  with  horses  and  vehicles,  passing  the  corner  of  St.  Alban’s 
street.  It  was  shewn  that  at  other  times  and  on  other  occasions 
horses  had  been  frightened  by  and  had  shied  at  the  roller  when 
in  motion,  and  it  must  have  been  obvious  to  every  one  who  had 
to  do  with  it  that  it  could  not  be  used  where  it  was  being  used 
on  the  day  of  the  accident  with  safety  to  the  traffic  on  Yonge 
street  unless  some  precautions  were  taken.  That  this  was  felt 
by  those  in  charge  is  shewn  by  the  fact  that  the  witness 
Cutbush  testifies  that  it  was  part  of  his  duty  to  precede  the 
roller  on  its  trips  towards  Yonge  street  and  to  make  some 
signal,  as  by  holding  up  his  hand,  to  warn  drivers  and  horsemen 
on  Yonge  street  of  its  approach.  The  evidence  fully  supports 
the  findings  of  the  learned  Chief  Justice  that  proper  precautions 
were  not  taken  on  the  occasion  in  question.  But  it  is  argued 
for  the  city  that  the  work  was  being  done  by  the  paving 
company  as  independent  contractors,  and  that  it  was  owing  to 
their  negligence  that  the  accident  happened.  But  the  work 
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that  was  being  done  was  being  done  for  the  city,  and  the 
contract  contemplated  and  necessitated  the  use  of  the  roller  in 
the  performance  of  the  work. 

The  place  where  the  work  was  to  be  done  and  the  means  by 
and  the  manner  in  which  it  was  to  be  performed  made  it  incum- 
bent on  the  city,  if  it  had  been  doing  the  work  otherwise  than 
through  a contractor,  to  see  that  proper  precautions  were  taken 
to  guard  against  danger  to  the  public  from  the  use  of  the  roller. 
That  being  so,  it  is  clear  that  the  city  could  not  denude  itself  of 
this  obligation  by  intrusting  the  work  to  a contractor.  In 
Penny  v.  Wimbledon  Urban  District  Council , [1898]  2 Q.B. 
212,  the  rule  was  stated  by  Bruce,  J.,  as  follows:  “When  a 
person  employs  a contractor  to  do  work  in  a place  where  the 
public  are  in  the  habit  of  passing,  which  work  will,  unless  pre- 
cautions are  taken,  cause  danger  to  the  public,  an  obligation  is 
thrown  upon  the  person  who  orders  the  work  to  be  done  to  see 
that  the  necessary  precautions  are  taken,  and  that  if  the  pre- 
cautions are  not  taken,  he  cannot  escape  liability  by  seeking  to 
throw  the  blame  on  the  contractor.” 

The  rule  thus  stated  was  expressly  affirmed  by  the  Court  of 
Appeal  when  the  case  was  in  review  before  it : [1899]  2 Q.B.  72. 

And  in  The  Snark,  [1900]  P.  105,  the  Court  of  Appeal 
‘ again  repeated  and  enforced  the  same  view.  In  that  case  A.  L. 
Smith,  L.J.,  after  quoting  the  passage  given  above,  said  (p.  110): 
“ I subscribe  to  every  word  of  this  passage  as  being  the  law, 
and,  in  my  judgment,  the  present  case  falls  within  the  decision 
of  Penny  v.  Wimbledon  Urban  District  Council  and  the 
reasons  of  that  decision.” 

Here  the  city  placed  the  performance  of  the  work  in  the 
hands  of  contractors  and  furnished  them  with  this  dangerous 
machine  as  part  of  the  means  by  which  it  was  to  be  performed. 
The  operation  of  the  machine  was  likely  to  be  attended  with 
danger  to  the  public.  The  obligation  still  rested  on  the  city  to 
see  that  proper  precautions  were  taken. 

If  there  is  any  difference  between  the  cases  referred  to  and 
the  case  at  bar,  it  is  not  in  favour  of  the  city,  for  under  our  law 
there  is,  if  anything,  a higher  obligation  on  the  part  of  a muni- 
cipal body  to  protect  the  public  in  the  use  of  highways  than 
under  the  law  in  England. 
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On  behalf  of  the  paving  company  it  was  urged  that  they 
were  not  liable  because  the  use  of  the  roller  was  not  unlawful ; 
that  they  were  authorized  to  do  the  work  and  to  employ  the 
roller  as  one  of  the  means  by  which  it  was  to  be  performed. 
But  m using  the  roller  they  were  bound  equally  with  the  city 
to  take  notice  that  it  was  likely  to  cause  danger  to  the  public. 
And  their  failure  to  take  proper  precautions  to  prevent  the 
danger  occasioned  the  accident  which  caused  the  plaintiff’s 
injuries. 

The  appeal  must  be  dismissed  with  costs. 
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Osler,  J.A. : — I am  clearly  of  opinion  that  the  judgment 
should  be  affirmed.  It  is  found,  upon  sufficient  evidence,  that 
the  machine  was  one  which,  from  its  appearance  and  manner  of 
working,  was  calculated  to  frighten  ordinary  horses,  and  that 
this  had  frequently  happened.  There  was  evidence  that 
reasonable  precautions  had  not  been  taken  to  prevent  accidents 
of  that  kind.  It  was  also  shewn  that  the  horse  which  ran  into 
and  upset  the  plaintiff’s  bicycle  was  frightened  by  the  appearance 
of  the  machine,  and  that  the  accident  to  the  plaintiff  was 
caused  thereby.  The  case,  in  short,  is  one  in  which  the  evidence 
was  given  which  the  Court  pointed  out  was  wanting  in  that  of 
Roe  v.  Village  of  Lucknow,  21  A.R.  1. 

The  case  is,  therefore,  made  out  as  against  the  construction 
company. 

As  regards  the  city,  the  work  was  done  by  the  construction 
company  upon  the  public  streets  under  the  authority  conferred 
upon  the  latter  by  their  contract  with  the  city.  They  stipu- 
lated with  the  contractors  that  they  should  hire  the  roller  from 
them  and  pay  them  for  its  use,  and  it  was  managed  by  the  city’s 
own  servants,  though  the  latter  were,  no  doubt,  subject  to  the 
directions  of  the  contractors  as  to  the  particular  part  of  the 
road  it  should  from  time  to  time  be  used  on.  This  brings  the 
city  entirely  within  the  authority  of  such  cases  as  Hardaker  v. 
Idle  District  Council,  [1896J1Q.B.  335,  and  Penny  v.  Wimble- 
don Urban  District  Council,  [1899]  2 Q.B.  72.  In  the  latter 
case  Romer,  L.J.,  thus  states  the  law  : “Where  a person  through 
a contractor  does  work  which  from  its  nature  is  likely  to  cause 
danger  to  others,  there  is  a duty  on  his  part  to  take  all  reason- 
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contractor  if  the  latter  does  not  take  those  precautions.” 

The  appeal  must,  therefore,  be  dismissed  with  costs. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

T.  T.  R. 

C.  A. 
1903 

[IN  THE  COURT  OF  APPEAL.] 
Hoeffler  v.  Irwin. 

July  31. 

1904 

Contract — Timber  Limit — Statute  of  Frauds — Part  Performance. 

Sept.  19. 

An  agreement  for  the  sale  of  a share  in  a timber  limit  held  by  license  under 
the  Crown  Timber  Act,  R.S.O.  1897,  ch.  23,  is  an  agreement  for  the  sale  of 
an  interest  in  land  within  the  4th  section  of  the  Statute  of  Frauds. 

The  plaintiff  having  an  interest  in  a contract  for  driving  saw  logs  orally  agreed 
with  defendant,  part  owner  of  a timber  limit,  to  give  him  an  interest  in  the 
contract  in  consideration  of  which  the  plaintiff  was  to  have  a share  in 
defendant’s  interest  in  the  limit.  The  plaintiff  carried  out  his  agreement 
as  to  sharing  the  profits  of  the  contract,  but  defendant  refused  to  account  to 
plaintiff  for  the  proceeds  of  the  timber  limit  which  had  been  sold  : — 

Held , that  there  had  been  no  such  act  of  part  performance  as  would  take  the 
case  out  of  the  statute. 

Semble,  Had  the  licensees  of  the  timber  limit  been  partners,  of  which  there  was 
no  evidence,  it  would  not  follow  that  the  transfer  by  one  of  them  of  his  own 
part  of  his  own  interest  would  not  be  within  the  statute. 

Action  dismissed  with  liberty  to  bring  a fresh  action,  if  advised,  to  recover  the 
purchase  money. 

Judgment  of  Teetzel,  J.,  reversed. 

This  was  an  appeal  from  judgment  at  the  trial  in  an  action 
tried  at  Sault  Ste.  Marie  on  the  29th  of  June,  1903,  before 
Teetzel,  J.,  and  a jury,  who  found  that  the  agreement  alleged 
by  the  plaintiff  had  been  entered  into  with  the  defendant.  The 
Judge  thereupon  reserved  judgment  and  subsequently  delivered 
the  following : 

J.  H.  Clary,  for  the  plaintiff. 

W.  H.  Hearst,  for  the  defendant. 

July  31,  1903.  Teetzel,  J. : — The  plaintiff  alleges  that  he 
is  a partner  of  the  defendant,  and* sues  for  one-half  of  a one- 
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third  interest  in  the  profits  realized  by  the  defendant  in  the 
purchase  and  sale  of  certain  timber  limits  in  the  township  of 
Merritt. 

The  plaintiff  was  a partner  of  William  Irwin,  a brother  of 
the  defendant,  in  several  contracts  for  driving  a large  quantity 
of  saw  logs,  and  the  defendant  owned  an  undivided  one-third 
interest  in  said  timber  limits. 

The  plaintiff  alleges  that  a verbal  agreement  was  entered 
into  with  the  defendant  that  if  the  plaintiff  would  take  the 
defendant  into  partnership  with  him  in  the  driving  contracts, 
giving  him  a one-quarter  interest  therein,  the  defendant  would 
take  the  plaintiff  into  an  equal  partnership  with  him  in  the 
said  timber  limit  interest ; and  in  pursuance  thereof,  the 
plaintiff  took  the  defendant  into  partnership  with  him  in  said 
driving  contracts,  and  the  defendant  received  as  his  share  of 
the  profits  therefrom  $2,330.27. 

The  defendant  denies  that  he  agreed  to  give  the  plaintiff  an 
interest  in  the  said  timber  limits,  and  also  pleads  the  Statute  of 
Frauds  as  a further  defence. 

Before  action  the  defendant  realized  a profit  on  the  sale  of 
the  said  limits,  and  if  the  plaintiff  is  entitled  to  a share  therein 
he  should  receive  $2,392.85. 

The  question  whether  the  said  verbal  agreement  was  made 
was  submitted  to  the  jury. 

At  the  close  of  the  plaintiff’s  case,  Mr.  Hearst  for  defendant 
moved  for  nonsuit  on  the  ground  that  the  Statute  of  Frauds 
was  an  absolute  defence,  which  motion  was  refused,  with  leave 
to  renew  the  same  at  the  close  of  the  case. 

The  jury  found  in  favour  of  the  plaintiff’s  contention, 
whereupon  Mr.  Hearst  renewed  his  motion,  and  argued  that  the 
agreement  was  one  respecting  an  interest  in  lands,  and  was 
therefore  within  the  statute,  citing  Handy  v.  Carruthers 
(1894),  25  O.  R.  279 ; McNeill  v.  Haines  (1889),  17  O.  R.  479, 
which  establish  the  proposition  that  as  a general  rule  a contract 
for  the  sale  of  standing  timber,  which  is  not  to  be  severed 
immediately,  is  a sale  of  an  interest  in  land. 

Counsel  for  the  plaintiff  cited  Archibald  v.  McNerhanie 
(1899),  29  S.C.R.  564,  which  decides  that  a partnership  may  be 
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formed  by  a parol  agreement,  notwithstanding  it  is  to  deal  in 
land,  the  Statute  of  Frauds  not  applying  to  such  a case. 

Without  deciding  whether  the  agreement  in  this  case  is 
governed  by  either  of  the  above  authorities,  I am  of  the  opinion 
that  the  jury  having  found  the  agreement  as  contended  by  the 
plaintiff,  there  was  on  the  part  of  the  plaintiff  such  a part 
performance  as  would  entitle  him  to  compel  the  defendant  to 
carry  out  the  agreement  on  his  part;  and  the  timber  limit 
having  been  sold,  and  the  plaintiff’s  share  of  profits  on  the 
basis  of  the  agreement  found  by  the  jury  being  admitted  to  be 
$2,392.85,  I direct  judgment  to  be  entered  for  the  plaintiff  for 
that  amount  with  costs. 


From  this  judgment  the  defendant  appealed  to  the  Court  of 
Appeal,  and  the  appeal  was  argued  on  the  26th  of  April, 
1904,  before  Moss,  C.J.O.,  Osler,  Maclennan,  Garrow,  and 
Maclaren,  JJ.A. 


W.  M.  Douglas,  K.  C.,  for  the  appeal,  contended  that  the 
evidence  did  not  prove  the  contract ; that  there  was  no  part 
performance  and  really  no  contract  between  the  parties ; that 
the  contract  was  never  completed,  and  could  not  have  been 
enforced,  and  that  there  was  no  partnership,  and  referred  to 
Handy  v.  Carruthers , 25  O.R.  279;  Lavery  v.  Pursell  (1888), 
39  Ch.  D.  508;  Macdonell  v.  McKay  (1868),  15  Gr.  391,  18 
Gr.  98;  Summers  v.  Cook  (1880),  28  Gr.  179;  Booth  v. 
McIntyre  (1880),  31  C.P.  183,  at  p.  188;  Stuart  v.  Mott  (1893), 
23  S.C.R.  384;  Archibald  v.  McNerhanie , 29  S.  C.  R.  564; 
Maddison  v.  Alderson  (1883),  8 App.  Cas.  467. 

Aylesworth,  K.C.,  and  J.  H.  Clary,  contra,  contended  that 
the  main  question  was  the  credibility  of  the  witnesses  before 
the  jury,  and  that  the  jury  believed  in  the  plaintiff’s  case  and 
witnesses;  that  the  plaintiff’s  claim  could  be  supported  on 
parol  testimony;  that  the  trial  Judge  was  right  in  finding  a 
part  performance  of  the  contract,  and  referred  to  Stuart  v. 
Mott,  23  S.C.R.  153,  also  384  at  p.  388  ; and  on  the  question  of 
partnership  to  Archibald  v.  McNerhanie,  29  S.C.R.  564. 

Douglas,  in  reply.  The  cases  decided  by  the  Supreme 
Court  are  quite  distinguishable.  I refer  also  to  Black  v. 
Black  (1854),  15  Georgia  445. 
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September  19.  The  judgment  of  the  Court  was  delivered 
by  Osler,  J.  A.: — This  was  an  action  in  which  the  plaintiff 
sought  for  an  account  and  payment  of  one-sixth  of  the  profits 
arising  from  the  sale  of  a certain  timber  limit  of  the  township 
of  Merritt,  in  pursuance  of  an  alleged  agreement  between  the 
parties  by  which  the  plaintiff  acquired  from  the  defendant  a 
one-sixth  interest  in  the  said  limit  in  consideration  of  his 
transferring  to  the  defendant  one-half  of  his  own  interest  in 
certain  contracts  for  driving  logs  and  lumber  on  the  Spanish 
River  in  the  spring  of  1902. 

The  defendant  denied  the  alleged  agreement,  and  further 
pleaded  as  a defence  the  fourth  section  of  the  Statute  of 
Frauds. 

At  the  trial  it  was  proved  that  the  defendant  and  one  Wm. 
Irwin  and  one  Thomas  H.  Sheppard  were  the  joint-owners  of  a 
timber  limit  covering  the  township  of  Merritt,  under  a license 
in  the  usual  form,  dated  the  13th  September,  1901. 

The  plaintiffs  case  was  that  he  being  equally  interested 
with  Wm.  Irwin  in  two  contracts,  dated  the  29th  March,  1902, 
for  driving  logs  and  lumber  on  the  Spanish  River  in  the  spring 
of  that  year,  the  defendant  proposed  that  he  should  give  him 
an  interest  in  these  contracts,  in  exchange  for  which  the 
defendant  would  give  him  an  interest  in  the  Merritt  limit. 

The  agreement  was  a verbal  one,  and  its  terms  were  proved 
by  the  testimony  of  the  plaintiff  alone,  though  there  was 
evidence  of  other  persons  of  admissions  or  statements  by  the 
defendant  that  the  plaintiff  had  an  interest  in  Merritt,  or  that 
he  would  do  what  was  right  with  him  in  respect  of  it. 

The  plaintiff  said  that  the  agreement  was  made  on  the  20th 
or  22nd  April,  1902.  He  said  that  there  was  then  a conversa- 
tion between  them,  in  which  the  defendant  asked  him  if  he 
would  give  him  an  interest  in  the  drive ; that  defendant  said 
he  had  a third  interest  in  Merritt,  and  that  by  plaintiff  paying 
defendant  one-half  of  what  it  cost  him  he  would  give  plaintiff 
a one-sixth  interest  in  the  limit  for  a fourth  interest,  i.e.,  one- 
half  the  plaintiff’s  alleged  interest  in  the  drive ; that  the 
plaintiff  agreed  to  this,  and  nothing  more  was  said  on  the 
subject.  The  plaintiff  does  not  appear  to  have  inquired  what 
the  defendant  had  paid  for  his  interest  in  the  limit,  nor  did  he 


C.  A. 
1904 

Hoeffler 

V. 

Irwin. 
Osier,  J.A. 


744 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1904 

Hoeffler 

V. 

Irwin. 
Osier,  J.A. 


ever  pay  or  offer  to  pay  one-half  or  any  part  of  it,  or  communi- 
cate to  the  other  co-owners  of  the  limit  that  he  had  acquired  an 
interest  in  it. 

The  limit  was  sold  by  the  license  holders  about  the  12th 
December,  1902,  up  to  which  time  nothing  further  had  passed 
between  the  parties  on  the  subject  except  that,  as  the  plaintiff 
said,  the  defendant  had  suggested  to  him  some  time  in  the 
previous  month  of  August  that  his  co-owners  ought  to  transfer 
to  the  plaintiff  part  of  their  interest  in  the  limit  so  as  to  make 
his  holding  equal  to  a fourth  interest  corresponding  to  the 
defendant’s  interest  in  the  drive.  The  plaintiff  proposed  this 
to  Wm.  Irwin,  apparently  without  mentioning  the  alleged 
existing  agreement  with  the  defendant,  but  he  refused  to  part 
with  any  of  his  interest. 

After  the  sale  the  plaintiff  met  the  defendant  at  Webbwood, 
asked  him  if  the  limit  had  been  sold,  and  upon  being  told  that 
it  had,  said  that  “ he  supposed  the  defendant  was  going  to  do 
what  was  right  with  him  in  Merritt.”  That  the  defendant 
laughed  at  him  saying,  “ you  don’t  expect  anything  out  of 
Merritt.”  Plaintiff  insisted  upon  his  claim,  but  the  defendant 
refused  to  recognize  it. 

In  the  meantime  the  drive  contracts  had  been  carried  out ; 
the  defendant  worked  for  a few  days  at  the  front  end  of  the 
drive,  though  it  was  not  a term  of  the  agreement,  as  stated  by 
the  plaintiff,  that  he  should  take  any  part  in  its  actual  manage- 
ment, which  was  by  the  arrangement  between  the  plaintiff*  and 
others  originally  interested  with  him  to  have  been  attended  to 
by  the  plaintiff  alone,  who  was  to  receive  SI 00  per  month  for 
his  services.  The  moneys  earned  under  the  drive  contracts 
were  equally  divided  between  the  plaintiff,  Wm.  Irwin,  T.  H- 
Sheppard,  and  the  defendant  on  the  15th  November,  1902,  each 
receiving  about  $2,330.27.  The  defendant  denied  that  he  had 
ever  made  the  agreement  set  up  by  the  plaintiff,  or  had  ever 
given  him,  or  admitted  that  he  had  given  him,  any  interest  in 
the  limit. 

For  the  defence  it  was  proved  that  the  persons  originally 
interested  in  the  drive  contracts  were  Wm.  Irwin,  the  plaintiff, 
and  Thomas  H.  Sheppard,  and  not  Wm.  Irwin  and  the  plaintiff 
alone,  as  the  plaintiff  had  sworn;  that  before  the  contracts  were 
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finally  executed,  and  at  latest  about  the  1st  of  April,  1902,  the 
defendant  was,  at  the  suggestion  of  the  plaintiff*  and  with  the 
consent  of  Wm.  Irwin  and  T.  H.  Sheppard,  admitted  to  an  equal 
interest  therein  with  the  other  three  in  order  that  he  might 
help  at  the  front  of  the  drive  and  for  other  reasons. 

It  is  unnecessary  to  enter  further  into  the  details  of  the 
evidence. 

The  case  was  left  to  the  jury  generally  without  written 
questions.  They  found  for  the  plaintiff*  “ that  there  was  a 
verbal  agreement.” 

The  learned  Judge,  holding  that  there  had  been  a part 
performance  of  the  agreement  sufficient  to  take  it  out  of  the 
statute,  afterwards  directed  judgment  for  the  plaintiff*  for 
$2,392.85,  being  one-half  of  the  sum  received  by  the  defendant 
as  his  share  of  the  proceeds  of  the  limit,  after  deducting  what 
he  had  paid  for  his  interest  therein. 

On  the  appeal  to  this  Court  the  defendant  contended  : 1st. 
That  the  subject  of  the  agreement  was  an  interest  in  land 
within  the  meaning  of  the  statute,  and  that  the  agreement  not 
being  evidenced  by  writing,  the  plaintiff*  could  not  recover. 
2nd.  That  there  had  been  no  such  part  performance  as  to  take 
the  case  out  of  the  statute.  3rd.  That  even  if  these  objections 
failed,  the  verdict  was  so  manifestly  against  evidence  and  the 
weight  of  evidence  that  there  ought  to  be  a new  trial. 

It  is  unnecessary  to  examine  or  attempt  to  reconcile  the 
numerous  and  not  altogether  consistent  decisions  bearing  upon 
the  question  under  what  circumstances  an  ordinary  contract 
for  the  sale  of  growing  timber  or  trees,  or  other  things  usually 
treated  as  part  of  the  realty,  to  be  cut  or  pulled  down  and 
taken  away,  will  be  regarded  as  a contract  for  the  sale  of  an 
interest  in  land,  or  for  the  sale  of  goods  and  chattels.  See 
Marshall  v.  Green  (1875),  1 C.  P.  D.  35,  which  was  considered 
in  The  St.  Catharines  Milling  and  Lumber  Co.  v.  The  Queen 
(1890),  2 Exch.  (Can.)  202,  229,  and  Bulmer  v.  The  Queen 
(1893),  3 Exch.  (Can.)  184,  at  pp.  217,  218,  affirmed  (1893), 
23  S.C.R.  488,  at  p.  495.  See  also  Lavery  v.  Pursell,  39  Ch.  D. 
508,  and  Summers  v.  Cook , 28  Gr.  179. 

The  subject  of  the  contract  in  the  present  case,  namely,  an 
interest  in  a timber  limit,  differs  widely  from  all  of  those  dealt 
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with  in  the  cases  referred  to,  and  appears  to  me  to  be  clearly  a 
contract  for  an  interest  in  land  within  the  statute,  conferring 
as  it  does  upon  the  purchaser  something  more  than  a mere 
interest  in  and  right  to  cut  and  remove  the  trees  and  timber 
growing  upon  the  limit. 

Under  the  Crown  Timber  Act,  R.  S.  O.  1897,  ch.  32,  a 
timber  license  is  to  describe  the  land,  i.e.,  the  limits,  upon 
which  the  timber  may  be  cut,  and  (1)  shall  confer  for  the  time 
being  upon  the  nominee  the  right  to  take  and  keep  exclusive 
possession  of  the  land  so  described ; (2)  shall  vest  in  the  holders 
thereof  all  rights  of  property  whatsoever  in  all  trees,  timber 
and  lumber  cut  within  the  limits  of  the  license  during  the  term 
thereof ; and  (3)  shall  entitle  the  holders  thereof  to  institute 
any  action  against  any  wrongful  possessor  or  trespasser,  and  to 
prosecute  all  trespassers  and  other  offenders  to  punishment,  and 
to  recover  damages  if  any. 

In  Macdonell  v.  McKay , 15  Gr.  391,  it  was  held  by 
Spragge,  V.-C.,  that  an  agreement  to  transfer  an  interest  in  a 
timber  limit  was  an  agreement  relating  to  an  interest  in  land 
within  the  Statute  of  Frauds,  and  in  the  same  case  in  appeal, 
(1871)  18  Gr.  98,  Draper,  C.J.,  was  of  the  same  opinion,  hold- 
ing that  the  provisions  of  the  Crown  Timber  Act  were 
conclusive  upon  the  question.  The  judgment  below  was 
reversed  upon  another  ground,  but  no  member  of  the  Court  as 
then  constituted  intimated  any  dissent  from  this  view. 

To  the  same  effect  are  the  cases  above  referred  to  of  The  St. 
Catharines  Milling  and  Lumber  Co.  v.  The  Queen , and  Bulmer 
v.  The  Queen.  And  see  Breckenridge  v.  Woolner  (1856),  3 
Allen  N.B.  303;  Sinnott  v.  Noble  (1884),  11  S.C.R.  571,  at  pp. 
581,  584.  The  recent  case  of  Glenwood  Lumber  Co.  v. 
Phillips  [1904J,  A.  C.  405,  is  a decision  of  the  Judicial  Com- 
mittee upon  the  same  point  under  a provision  of  a Newfound- 
land Act  similar  to  our  own. 

I have  not  overlooked  the  case  of  Bennet  v.  O'Meara 
(1868),  which  is  also  a decision  of  Spragge,  V.-C.,  reported  in 
15  Gr.  396,  immediately  after  Macdonell  v.  McKay.  The 
question  there,  however,  was  one  of  representation  of  parties 
only,  and  the  two  cases  are  not  inconsistent,  as  may  be  seen 
from  the  reasoning  in  the  judgment  in  the  latter. 
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I am  unable,  with  all  deference  to  my  learned  brother,  to 
see  that  there  has  been  any  such  act  of  part  performance  as  to 
take  the  case  out  of  the  statute.  The  only  thing  relied  upon 
in  this  respect,  though  it  is  not  specially  referred  to  in  the 
judgment,  seems  to  have  been  the  division  of  the  proceeds  of 
the  drive  contracts,  but  this  at  the  most  can  only  be  regarded 
as  the  payment  of  the  purchase  money,  which,  as  it  now 
appears  to  be  settled,  is  not  sufficient : Maddison  v.  Alderson, 
8 App.  Cas.  467,  at  p.  479;  Fry  on  Specific  Performance,  4th 
ed.,  secs.  613,  614. 

The  plaintiff  also  contended  that  the  timber  limit  was  held 
as  partnership  property,  or  that  the  defendant’s  interest 
therein  was  to  be  held  as  such  as  between  the  defendant  and 
himself,  and  that  the  statute  was  not  applicable  on  the  prin- 
ciples laid  down  in  Dale  v.  Hamilton  (1846),  5 Ha.  369 ; 
Archibald  v.  McNerhanie , 29  S.C.R.  564.  Of  this,  however,  I 
see  no  evidence.  The  licensees  were,  so  far  as  appears, 
co-owners  and  nothing  more ; nor,  taking  it  to  be  that  there 
was  such  an  agreement  as  the  plaintiff  sets  up,  was  the  situa- 
tion as  between  himself  and  the  defendant  different  in  respect 
of  the  intent  dealt  with  by  that  agreement.  Even  if  the  limit 
was  in  fact  held  by  the  three  licensees  as  partners,  it  would  not 
follow  that  the  transfer  by  one  of  them  of  his  own  part  of  his 
own  interest  would  not  be  within  the  statute : Black  v.  Black, 
15  Georgia  445. 

The  case  of  Stuart  v.  Mott , 23  S.  C.  R.  384,  does  not  assist 
the  plaintiff,  as  the  only  agreement  proved  was  for  the  transfer 
of  an  interest  in  the  limit,  not,  as  in  that  case,  an  agreement  for 
the  division  of  the  proceeds  of  the  property  when  sold. 

In  the  result  we  are  of  opinion  that  the  action  as  framed 
ought  to  be  dismissed.  Had  the  evidence  of  the  alleged 
agreement  been  clear  and  satisfactory,  we  should  probably  have 
thought  it  right  to  allow  the  plaintiff  to  amend  and  to  recover 
the  consideration  paid  on  the  footing  of  the  contract.  The 
verdict  of  the  jury  is,  however,  so  manifestly  against  evidence 
and  the  weight  of  evidence  that  had  we  come  to  a different 
conclusion  on  the  other  points  I have  dealt  with,  we  must  have 
granted  a new  trial,  and  as  this,  under  these  circumstances, 
would  only  have  been  done  on  payment  of  costs,  we  think  the 


C.  A. 
1904 

Hoeffler 

V. 

Irwin. 
Osier,  J.A. 


748 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1904 


Hoeffler 

V. 

Irwin. 
Osier,  J.A. 


proper  course  is  to  allow  the  appeal  and  dismiss  the  action, 
with  liberty  to  the  plaintiff,  if  he  should  be  so  advised,  to  bring 
a new  action  to  establish  the  verbal  agreement  and  to  recover 
the  purchase  money.  Such  an  action,  we  venture  to  say, 
would  be  more  satisfactorily  tried,  as  the  present  would  have 
been,  without  a jury. 

The  appeal  is,  therefore,  allowed,  and  the  action  dismissed 
with  costs. 

G.  A.  B. 


D.  C. 
1904 

Sept.  23, 


[DIVISIONAL  COURT.] 

Stroud  v.  Sun  Oil  Company. 

Partition — No  Common  Title— Easement— Bight  of  Appeal — Con.  Rules 

767 , 956. 


An  appeal  from  the  judgment  of  Britton,  J.,  dated  June 
21st,  1904,  reported  7 0.  L.  R.  704,  was  argued  before  a 
Divisional  Court  consisting  of  Meredith,  C.J.C.P.,  Idington, 
and  Magee,  JJ.,  on  September  23rd,  1904. 

J.  Dickson,  for  the  plaintiff. 

W.  M.  McClemont,  for  the  defendants,  was  not  called  on. 

Appeal  dismissed  with  costs  in  the  cause  to  the  defendants 
in  any  event,  in  the  action  to  be  brought,  and  the  time  for 
instituting  the  proposed  action  referred  to  in  the  order  appealed 
from  extended. 

a.  h.  f.  l. 


END  OF  VOLUME  VIII. 
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Cases  reported  in  the  Ontario  Law  Reports  decided  on 
appeal  to  the  Judicial  Committee  of  the  Privy  Council,  reported 
since  the  publication  of  Volume  7,  Ontario  Law  Reports. 

Bank  of  Montreal  v.  Kirkpatrick,  2 O.L.R.  113 — In 
effect  over-ruled  in  so  far  as  it  decides  that  the  cars  of  the  street 
railway  are  fixtures.  Toronto  Railway  Company  v.  The 
City  of  Toronto,  [1904]  A.C.  809. 

City  of  Toronto  y.  The  Canadian  Pacific  Railway 
Company,  4 O.L.R.  134,  5 O.L.R.  717 — Appeal  dismissed,  with 
variation  as  to  interest,  [1905]  A.C.  33. 

City  of  Toronto  y.  The  Bell  Telephone'  Company  of 
Canada,  3 O.L.R.  470,  6 O.L.R.  335 — Appeal  dismissed,  [1905] 
A.C.  52. 
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Corporations,  4. 


ASSIGNEE  EOR  CREDITORS. 

Purchase  by — Status  of] — 
See  Bankruptcy  and  Insol- 
vency. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

Winding  up — Discretion.] — 
See  Company,  1. 


AUDITOR. 

Municipal  Accounts — Audit 
of — Action  for  Fees.] — See  Muni- 
cipal Corporations,  6. 


BANKRUPTCY  AND 
INSOLVENCY. 

Assignment  for  Creditors — 
Mortgage  by  Insolvent — Prefer- 
ence— Purchase  by  Assignee — 
Action  to  Set  aside  Mortgage — 
Status  of  Assignee — Statutory 
Presumption — Rebuttal — Non- 
suit— New  Trial.] — On  the  15th 
October,  1896,  an  insolvent  made 
a second  mortgage  on  his  farm 
to  the  defendants,  solicitors,  as 
security  for  a bill  of  costs,  and 
six  days  later  made  a statutory 
assignment  to  the  plaintiff  for 
the  benefit  of  creditors.  The 
assets  were  realized  and  a divi- 
dend paid  to  the  creditors  in 
June,  1897.  The  farm  was  sold, 
subject  to  the  first  mortgage,  on 
the  13th  March,  1897,  to  a 
nominal  purchaser,  who  con- 
veyed it  to  the  plaintiff  himself 
in  August,  1897.  After  provid- 
ing for  the  first  mortgage  out  of 
the  purchase  money,  there  was  a 
balance  of  $600,  which  the  plain- 
tiff distributed  among  the 
creditors.  The  defendants  filed 
their  claim  as  creditors  (but 
without  disclosing  their  mort- 
gage) in  December,  1896,  and 
received  their  share  of  the  divi- 
dend in  June,  1897.  The  de- 
fendants’ mortgage  was  not 
registered  until  the  10th  Febru- 
ary, 1897,  and  the  plaintiff  had 
no  notice  or  knowledge  of  it 
until  October,  1897.  The  plain- 
tiff took  possession  of  the  farm 
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with  knowledge  of  the  cred- 
itors of  the  purchase  by  him, 
and  so  remained  until  he  received 
notice  of  the  exercise  of  the 
power  of  sale  contained  in  the 
defendants’  mortgage,  on  the 
10th  May,  1903,  when  this  action 
was  begun  by  the  plaintiff  as 
assignee  to  invalidate  the  instru- 
ment or  to  stay  proceedings 
thereon. 

The  action  was  tried  without 
a jury,  and  the  trial  Judge  dis- 
missed it  without  hearing  the 
defendants’  evidence : — 

Held , that  the  plaintiff  was 
still  assignee  and  had  a status 
to  maintain  the  action ; his  pur- 
chase of  the  farm  could  not 
stand  for  his  own  benefit,  and  he 
was  to  be  regarded  as  in  posses- 
sion as  trustee  for  the  caeditors 
and  liable  to  account,  which  he 
submitted  to  do. 

Held,  also,  in  view  of  the  con- 
flicting authorities,  that  the  de- 
fendants should  be  allowed  upon 
a new  trial  to  give  evidence  to 
shew  the  validity  of  their  mort- 
gage, notwithstanding  the  pre- 
sumption that  it  was  an  unjust 
preference  within  the  meaning 
of  54  Viet.  ch.  20,  sec.  2,  sub-sec. 
2 ( b ) (0.),  and  notwithstanding 
the  decision  in  Macdonald  v. 
Worthington  (1882),  7 A.R.  531, 
as  to  the  effect  of  accepting  a 
nonsuit  in  an  action  tried  with- 
out a jury. 

Judgment  of  Britton,  J.,  re- 
versed ; Idington,  J.,  dissenting. 
Craig  v.  McKay  et  al.,  651. 


BANKS  AND  BANKING. 

Cheques  — Life  Insurance — 
Fraud  of  Agent — Payment  by 
Bank — Right  of  Company  to 
Recover  Amounts  Paid — “ Fic- 
titious Person  ” — 53  Vic.  ch.  33, 
sec.  7,  sub-sec.  3 (D).] — N.  was 
the  assistant  superintendent  of 
a life  insurance  company,  as  well 
as  its  local  agent  at  one  of  its 
branches,  having  sole  control  of 
the  business  there.  A number 
of  applications  were  sent  in  by 
him  to  the  head  office,  which 
with  the  exception  of  five  were 
fictitious.  As  to  these  five  the 
insurance  subsequently  lapsed, 
of  which  the  company  were  kept 
in  ignorance  — afterwards  N. 
representing  that  the  insured 
were  dead  and  the  claims  pay- 
able under  the  policies,  sent  in 
to  the  head  office  claim  papers, 
filling  in  the  names  of  the 
claimants  and  forging  the  signa- 
tures thereto,  when  cheques  for 
the  respective  amounts,  made  by 
the  company  in  favor  of  the 
alleged  claimants  and  payable  at 
a branch  of  the  defendants’  bank 
were  sent  to  N.,  whose  duty  it 
was  on  the  receipt  to  see  the 
payees  and  procure  discharges 
from  them.  The  endorsements 
of  the  payees’  names  were  forged 
by  N.,  the  genuineness  of  the 
signatures  on  most  of  the 
cheques  being  certified  to  by  his 
attestation.  The  cheques  were 
presented  to  and  paid  by  the 
bank  in  good  faith,  to  whom  or 
how  did  not  appear,  the  amounts 
thereof  being  charged  to  the 
company’s  account : — 

Held,  in  this  disagreeing  with 
the  judgment  of  Meredith,  C.J. 
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C.P.,  at  the  trial,  that  there  was 
no  evidence  that  the  bank  was 
aware  that  N.  had  any  connec- 
tion with  the  transactions  out  of 
which  the  cheques  arose,  and 
that  they  were  not  entitled  to 
rely  on  his  identification  of  the 
payees  or  his  attestation  of  their 
signatures 

Held , however,  that  under  the 
circumstances  the  cheques  must 
be  regarded  as  payable  to  fic- 
titious or  non-existent  persons, 
and  therefore  under  sub-sec.  3, 
sec.  7 of  The  Bills  of  Exchange 
Act,  1890,  53  Vic.  ch.  33  (D.) 
payable  to  bearer,  and  that  the 
bank  had  the  right  to  pay  and 
charge  the  company  with  the 
amount. 

The  Governor  and  Company 
of  the  Bank  of  England  v. 
Vagliano  Brothers , [1891]  A.C. 
107,  followed. 

London  Life  Insurance  Co. 
v.  Molsons  Bank,  238. 

Winding  - up — Promissory 
Note  Maturing  After  Order — 
Set-Off.] — See  Set-Off. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

Joint  and  Several  Note  — 
Release  of  Co-maker — Reserva- 
tion of  Rights  — Subsequent 
Deed  — Implication.]  — One  of 
the  five  makers  of  a joint  and 
several  promissory  note  was 
absolutely  released  by  the  holder, 
by  an  instrument  under  seal, 
from  liability  upon  the  note. 
There  was  no  reservation  of 
rights  against  the  other  makers, 
but  the  plaintiff  sought  to  re- 


cover against  one  of  them,  upon 
the  ground  that  it  was  intended 
that  there  should  be  a reserva- 
tion, and  that  this  was  recog- 
nized by  a subsequent  instrument 
under  seal,  to  which  the  maker 
who  had  been  released  was  not 
a party,  but  the  defendant  was, 
whereby  it  was  stipulated  that 
the  individual  liabilities  and 
indebtedness  of  the  defendant 
to  the  plaintiff  should  not  be 
abandoned : — 

Held,  that  the  defendant  was 
discharged  by  the  release  of  his 
co-maker,  and  that  the  effect 
was  not  changed  by  the  subse- 
quent instrument. 

Judgment  of  Street,  J., 
affirmed.  Bogart  v.  Robertson 
et  al.,  261. 


BILLS  OF  LADING. 

Condition  Requiring  Insur- 
ance— Breach  of] — See  Rail- 
ways. 


BOND. 

Mortgage — Interest  Coupons 
— Specialty  Debt.] — See  Inter- 
est. 

BRITISH  NORTH  AMERICA 
ACT. 

See  Constitutional  Law. 


BY-LAW. 

Alteration  of  Boundaries  of 
Local  Municipalities — Discre- 
tion of  Council  — Motion  to 
Quash  — Notice.]  — See  Muni- 
cipal Corporations,  10. 
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Closing  Street  — A mending 
ultra  vires  By-law.'] — See  Mun- 
icipal Corporations,  9. 

Local  Improvement  — Per- 
sonal Service  of  Notice.] — See 
Municipal  Corporations,  4. 

Second  Reading  Without 
Formal  Motion  — Irregularity 
— Motion  to  Quash.] — See  Muni- 
cipal Corporations,  5. 


CASES. 

Aplin  v.  Stone , [1904]  1 Ch. 
543,  referred  to.] — See  Will,  5. 

Armstrong  v.  Canada  Atlan- 
tic R.W.  Co.,  2 O.  L.  R.  219,  4 
O.L.R.  560,  applied  and  fol- 
lowed.]— See  Way,  1. 

Re  Cheeseborough  30  O.R.  639, 
applied.]  — See  Life  Insur- 
ance, 2. 

City  of  Kingston  v.  King- 
ston, etc .,  Electric  R.  W.  Co., 
28  O.R.  399,  25  A.R.  462,  dis- 
tinguished.]— See  Street  Rail- 
way, 2. 

Clergue  v.  McKay,  6 O.L.R. 
51,  referred  to.] — See  Vendor 
and  Purchaser,  1. 

Cochrane  v.  McNish,  13  R.P.C. 
100,  distinguished.] — See  Trade 
Mark,  1. 

Daw  v.  Acker  ill,  25  A.R.  37, 
distinguished.] — See  Church,  1. 

Doyle  v.  Diamond  Flint  Glass 
Co.,  7 O.L.R.  747,  considered.] 
— See  Executors  and  Adminis- 
trators, 3. 


Fell  v.  Lutwidge,  Barnardis- 
ton  Ch.  319,  followed.]  — See 
Executors  and  Administra- 
tors, 3. 

Gibson  v.  Midland  Railway 
Co.,  2 O.R.  658,  distinguished.] 
— See  Railways,  4. 

Governor  & Company  of  the 
Bank  of  England  v.  Vagliano 
Brothers,  [1891]  A.C.  107, 
followed,]  — See  Banks  and 
Banking. 

Greet  v.  Citizens  Insurance 
Company,  27  Gr.  121,  5 A.R. 
596,  referred  to.] — See  Fire 
Insurance. 

Hill  v.  Broadbent,  25  A.R. 
159,  considered.] — See  Registry 
Laws. 

Humphreys  v.  Humphreys, 
3 P.  Wms.,  349,  considered.] — See 
Executors  and  Administra- 
tors, 3. 

Macdonald  v.  Worthington, 
7 A.R.  531,  referred  to.] — See 
Bankruptcy. 

Maple  Leaf  Dairy  Co.,  Re. 
2 O.L.R.  590,  approved.] — See 
Company,  1. 

McLauchlin  v.  The  Grand 
Trunk  Railway,  12  O.R.  418, 
distinguished.]  — See  Rail- 
ways, 4. 

McNish  v.  Munro,  25  C.  P. 
290,  considered.] — See  Registry 
Laws. 

Murphy  v.  Grand  Trunk  R- 
W.  Co.,  Divisional  Court,  May- 
27,  1889,  applied  and  followed.] 
— See  Executors  and  Adminis- 
trators, 2. 
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North  Perth  Re,  Hessin  v. 
Lloyd,  21  O.R.  538,  distin- 
guished.]— See  Parliament,  2. 

Penny  v.  Wimbledon  Urban 
District  Council,  [1898]  2 Q.B. 
212,  [1899]  2 Q.B.  72,  followed. 
— See  Municipal  Corpora- 
tions, 12. 

Provident  Chemical  Works  v. 
Canada  Chemical  Co.,  4 O.L.R. 
545,  followed.]  — See  Trade 
Mark. 

Regina  v.  Jones  8 C.L.T.  333, 
not  followed.]  — See  Convic- 
tion. 

Rex  v.  Bennett,  4 O.L.R.  205, 
distinguished.] — See  Justice  of 
the  Peace. 

Robertson  v.  Grand  Trunk 
R.  W.  Co.,  24  S.C.R.  611,  dis- 
tinguished.]— See  Railways,  1. 

Smiles  v.  Belford  1 A.R.  436, 
followed.] — See  Copyright. 

Trice  v.  Robinson,  16  O.R. 
433,  applied  and  followed.] — See 
Executors  and  Administra- 
tors, 2. 

Vanier  v.  Kent , Q.R.  11  K.B. 
373,  not  followed.]  — See  Set- 
off. 

Vogel  v.  Grand  Trunk  R.  W. 
Co.,  11  S.C.R. , followed.] — See 
Railways,  1. 

Wakefield  Rattan  Co.  v. 
Hamilton  Whip  Co.,  24  O.R. 
107,  approved.]  — See  Com- 
pany, 1. 


William  Lamb  Manufactur- 
ing Co.,  Re,  32  O.R.  243,  con- 
sidered.]— See  Company,  1. 

Williams,  Re,  5 O.L.R.  345, 
referred  to.] — See  Will,  4. 

Winfield  v.  Fowlie,  14  O.R. 
102,  considered.] — See  Registry 
Laws. 


CHARTER. 

Cancellation  of — Order  in 
Council.] — See  Company,  2. 


CHATTEL  MORTGAGE. 

Mortgage  on  Land  as  Ad- 
ditional Security.] — See  Mort- 
gage, 1. 


CHURCH. 

1.  Church  of  England — Dio- 
cese of  Toronto — Churchwardens 
— Agreement  to  Repay  Rector  s 
Expenditure.]  — An  agreement 
by  the  churchwardens  of  a con- 
gregation of  the  Church  of 
England  in  the  Diocese  of 
Toronto  raising  funds  by  volun- 
tary contributions  to  repay  to 
the  rector  thereof,  in  consider- 
ation of  his  resigning  his  charge 
as  desired  by  the  congregation, 
the  amount  theretofore  expended 
by  him  in  repairs  and  improve- 
ments to  the  rectory,  such 
amount  to  be  settled  by  arbi- 
tration, is  an  agreement  bene- 
ficial to  the  congregation  and 
binding  upon  the  churchwardens 
in  the  corporate  capacity  con- 
ferred upon  them  in  f hat  diocese 
by  47  Viet.  ch.  89  (O.) 
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An  order  was  made  for  the 
enforcement  of  an  award  made 
in  pursuance  of  the  agreement 
although  the  churchwardens  had 
in  their  corporate  capacity  no 
property  or  funds  out  of  which 
the  award  could  be  satisfied. 

Daw  v.  Ackerill  (1898),  25 
A.R.  37,  distinguished. 

In  re  Kirby  and  All  Saints 
Church,  385. 

2.  Membership  — Expulsion 
of  Member — Domestic  Tribunal 
— Injunction — Civil  Courts.] — 
The  plaintiff  sought  an  injunc- 
tion restraining  the  trustees  of 
a church  proceeding  with  a reso- 
lution, passed  by  them,  expelling 
him  as  a member  of  the  church 
on  account  of  certain  actions  of 
his.  The  plaintiffs  civil  rights 
were  not  affected  by  the  expul- 
sion:— 

Held,  that  the  civil  courts 
would  not,  after  an  adjudication 
by  the  domestic  tribunal,  inves- 
tigate the  legality  or  regularity 
of  the  proceedings. 

Injunction  refused.  Pinke  v. 
Bornhold  et  al.,  575. 


CHURCHWARDENS. 

See  Church,  1. 


COMPANY. 

1.  Winding-up  — Discretion 
— Assignment  for  the  Benefit  of 
Creditors.]  — When  an  assign- 
ment for  the  benefit  of  its 
creditors  has  been  made  by  a 
joint  stock  company  a creditor 
of  the  company  is  not  entitled 


as  of  course  to  a winding-up 
order.  A discretion  to  grant  or 
refuse  the  order  exists  notwith- 
standing the  making  of  the 
assignment. 

Wakefield  Rattan  Co.  v.  Ham- 
ilton Whip  Co.  (1893),  24  OR. 
170,  and  Re  Maple  Leaf  Dairy 
Co.  (1901),  2 O.L.R.  590,  ap- 
proved. 

Re  William  Lamb  Manufac- 
turing Co.  (1900),  32  O.R.  243, 
considered. 

Where  an  assignment  for  the 
benefit  of  its  creditors  had  been 
made  by  a company,  and  its 
assets  had  been  sold  with  the 
approval  of  the  great  majority 
of  its  creditors  and  shareholders, 
an  application  to  wind  up  the 
company  made  by  a creditor 
and  shareholder  who  had  taken 
part  in  all  the  proceedings,  and 
had  himself  tried  to  purchase 
the  assets,  was  refused. 

Judgment  of  Teetzel,  J., 
affirmed.  In  re  Strathy  Wire 
Fence  Co.,  186. 

2.  Cancellation  of  Letters 
Patent — Action  by  Attorney  - 
General  — Order  in  Council 
Pendente  Lite  — Injunction — 
Crown  — Extra-judicial  Opin- 
ion.]— An  action  having  been 
brought  by  the  Attorney- Gen- 
eral against  an  incorporated 
company  for  a declaration  that 
they  were  carrying  on  an  illegal 
business  and  for  forfeiture  of 
their  charter,  the  Attorney-Gen- 
eral, while  the  action  was  pend- 
ing, summoned  the  defendants 
before  him  to  shew  cause  why 
their  charter  should  not  be  re- 
voked by  order  in  council : — 
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Held , that,  whether  the  right 
of  cancellation  of  letters  patent 
of  incorporation  be  now  only 
statutory  (see  R.S.O.  1897,  ch. 
191,  sec.  99),  and  merely  a 
power,  not  a duty,  or  whether 
the  prerogative  right  still  sub- 
sists, the  bringing  of  an  action 
does  not  clothe  the  Court  with 
jurisdiction  to  restrain  the  exer- 
cise of  the  power. 

The  Court  has  no  jurisdiction, 
at  the  suit  of  a subject,  to  re- 
strain the  Crown  or  its  officers 
acting  as  its  agents  or  servants 
or  discharging  discretionary 
functions  committed  to  them 
by  the  Sovereign. 

It  is  not  proper  for  a Judge 
to  express  an  extra-judicial 
opinion  as  to  the  mode  in  which 
the  discretion  of  the  Attorney- 
General  should  be  exercised. 

Attorney -General  for  Ontario 
v.  Toronto  Junction  Recreation 
Club , 440. 

3.  Winding-up — Inability  to 
Pay  Debts  as  they  Become  Due 
— Dominion  Winding-up  Act 
—R.S.C.  1886,  ch.  129,  sec.  5 (a) 
6.] — In  a petition  for  the  wind- 
ing up  of  the  above  company, 
under  the  Dominion  Winding-up 
Act,  R.S.C.  1886,  ch.  129,  the 
petitioner  alleged  that  the  com- 
pany was  unable  to  pay  its 
debts  as  they  became  due,  within 
the  meaning  of  section  5 (a)  of 
the  above  Act,  but  gave  no  evi- 
dence of  the  demand  in  writing, 
and  neglect  by  the  company  to 
pay  within  60  days  thereafter, 
as  required  by  section  6 : — 

Held,  that  the  petition  must 
be  dismissed,  unless  amended  and 


fresh  evidence  given,  since  sec- 
tion 6 specifies  the  only  way  of 
proving  a case  under  clause  (a) 
of  section  5.  In  re  Ewart 
Carriage  Works,  Limited,  527. 

4.  Winding-up  — Two  Peti- 
tions— Conduct  of  Proceedings.] 
— Where  there  were  two  peti- 
tioners for  a winding-up  order 
against  the  one  company  al- 
though orders  were  made  under 
both  petitions,  the  conduct  of 
the  proceedings  was  given  to  the 
latter  petitioner,  a creditor  for 
money  paid,  in  preference  to  the 
earlier  one  who  was  shewn  to  be 
an  employee  of  and  in  close 
touch  with  the  company.  Re 
Estates  Limited  and  The  Wind- 
ing-up Act,  564. 

5.  Winding-up  — Purchase 
by  Inspector — Fiduciary  Capa- 
city — Liquidator  — Referee — 
Sale  — Jurisdiction  — R.  S.  C. 
1886,  ch.  129,  secs.  31,  33-62- 
63  Viet.  ch.  4.2,  sec.  1,  (D.)  ] — 
An  inspector  appointed  in  a 
liquidation  under  the  Winding- 
up  Act,  R.S.C.  1886,  ch.  129, 
cannot  be  allowed  to  purchase 
property  of  the  insolvent. 

It  rests  with  the  liquidator  in 
such  a winding-up  to  dispose  of 
the  estate  with  the  sanction  of 
the  Court ; but  the  Court  cannot 
dispose  of  the  estate  without  the 
sanction  of  the  liquidator.  In 
re  Canada  Woollen  Mills  Com- 
pany, Limited,  581. 

6.  Extra-Provincial  Corpora- 
tion — Sale  of  Goods  without 
License — Resident  Agent  — 63 
Viet.  ch.  24,  secs.  6,  14  (0.)] — 
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The  plaintiffs,  a foreign  corpora- 
tion not  licensed  to  do  business 
in  Ontario,  authorized  F.,  a resi- 
dent of  the  Province,  to  sell  their 
engines  at  certain  specified  prices, 
upon  commission.  F.  never  went 
out  to  solicit  orders,  but  took 
only  those  which  came  to  him 
at  his  place  of  business.  He  sold 
an  engine  for  the  plaintiffs  to 
the  defendant,  and  this  action 
was  brought  to  recover  the 
price  : — 

Held , that  F.  was  a resident 
agent  or  representative  of  an 
extra  provincial  corporation, 
within  the  meaning  of  sec.  6 of 
63  Yict.  ch.  24  (O.),  and  the 
plaintiffs,  being  unlicensed,  were, 
by  sec.  14,  incapable  of  main- 
taining the  action. 

Judgment  of  the  county  court 
of  Lambton  reversed.  Bessemer 
Gas  Engine  Co.  v.  Mills , 647. 


CONSTABLE. 

j R.S.O.  1897,  ch.  88 — Acting 
Bond  Fide  in  Supposed  Per- 
formance of  Duty — Absence  of 
Malice — Excess  of  Force — Lia- 
bility.']— The  defendant,  a police 
constable  of  a city,  on  being 
directed  by  the  clerk  of  the 
market,  having  the  superinten- 
dence of  the  market  grounds 
and  buildings,  and  of  the  per- 
sons, horses  and  vehicles  fre- 
quenting it,  acting  in  the  sup- 
posed performance  of,  and  with 
a bond  fide  intention  of  dis- 
charging his  duty  and  without 
any  malice,  compelled  the  plain- 
tiff, a driver  of  a watering  cart, 
to  move  with  his  cart  from  the 
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position  he  had  taken  in  the 
market  place,  in  consequence  of 
which  a scuffle  ensued,  whereby 
the  injuries  complained  of  were 
caused  : — 

Held,  that  the  defendant  was 
not  liable  even  for  excess  of 
force,  in  that  he  came  within  the 
protection  afforded  by  R.S.O. 
1897,  ch.  88,  which  applies  to 
officers  although  acting  illegally, 
where  they  do  so  in  the  sup- 
posed performance  of,  and  with 
a bond  fide  intention  of  dis- 
charging their  duty.  Moriarity 
v.  Harris,  251. 


CONSTITUTIONAL  LAW. 

1.  Statutes — Dominion  Legis- 
lation— Preamble — “ Work  for 
the  General  Advantage  of  Can- 
ada ” — Public  Property  — Ex- 
propriation of  Private  Land.] 
— An  appeal  from  the  judgment 
of  Britton,  J.,  reported  sub  nom. 
Re  The  Ontario  Power  Com- 
pany at  Niagara  Falls  and 
Hewson,  6 O.  L.  R.  11,  was 
affirmed,  with  costs.  Hewson  v. 
* Ontario  Power  Co,  of  Niagara 
Falls,  88. 

2.  Powers  of  Provincial  Leg- 
islature— R.S.O.  1897,  ch.  251^ 
— Fraudulent  Entry  of  Horses 
at  Exhibitions.] — The  Act  to 
Prevent  the  Fraudulent  Entry 
of  Horses  at  Exhibitions,  R.S.O. 
1897,  ch.  254,  is  within  the 
powers  of  the  Ontario  Legis- 
lature. 

A conviction  of  the  defendant 
for  an  offence  against  that  Act, 
with  an  adjudication  of  a fine 
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and  imprisonment  in  default  of 
payment  was  affirmed.  Rex  v. 
Horning,  215. 


CONTRACT. 

Timber  Limit  — Statute  of 
Frauds  — Part  Performance .] 
— An  agreement  for  the  sale  of 
a share  in  a timber  limit  held  by 
license  under  the  Crown  Timber 
Act,  R.S.O.  1897,  ch.  23,  is  an 
agreement  for  the  sale  of  an 
interest  in  land  within  the  4th 
section  of  the  Statute  of  Frauds. 

The  plaintiff  having  an  inter- 
est in  a contract  for  driving  saw 
logs  orally  agreed  with  defend- 
ant, part  owner  of  a timber 
limit,  to  give  him  an  interest  in 
the  contract  in  consideration  of 
which  the  plaintiff  was  to  have 
a share  in  defendant’s  interest  in 
the  limit.  The  plaintiff  carried 
out  his  agreement  as  to  sharing 
the  profits  of  the  contract,  but 
defendant  refused  to  account  to 
plaintiff  for  the  proceeds  of  the 
timber  limit  which  had  been 
sold : — 

Held , that  there  had  been  no 
such  act  of  part  performance  as 
would  take  the  case  out  of  the 
statute. 

Semble,  Had  the  licensees  of 
the  timber  limit  been  partners, 
of  which  there  was  no  evidence, 
it  would  not  follow  that  the 
transfer  by  one  of  them  of  his 
own  part,  of  his  own  interest, 
would  not  be  within  the  statute. 

Action  dismissed  with  liberty 
to  bring  a fresh  action,  if  ad- 
vised, to  recover  the  purchase 
money. 


Judgment  of  Teetzel,  J.,  re- 
versed. Hoeffler  v.  Irwin,  740. 


CONTRACTOR. 

Liability  of  Municipal  Cor- 
poration — Independent  Con- 
tractor.']— See  Municipal  Cor- 
porations, 12. 


CONTRIBUTORY  NEGLIGENCE. 

Action  for  Breach  of  Statu- 
tory Duty.] — See  Railways,  4. 

CONTROVERTED  ELECTIONS. 

See  Parliament,  1. 

See  Parliamentary  Elec- 
tions. 


CONVICTION. 

Selling  Liquor  without  a 
License — Second  Offence — Form 
of  Conviction  — Warrant  of 
Commitment  - — Arrest  under 
Warrant  not  Backed  by  Justice 
of  the  County  in  which  Arrest 
Made — Criminal  Code,  sec.  8H 
— Habeas  Corpus — Certiorari.] 
— On  a conviction  for  a second 
offence,  for  selling  liquor  with- 
out a license,  on  which  imprison- 
ment was  directed,  a warrant  of 
commitment  was  issued,  directed 
to  the  peace  officers  of  the  county 
in  which  the  conviction  was 
made,  upon  which  the  defendant 
was  arrested  in  another  county 
and  conveyed  to  gaol,  without 
the  warrant  being  backed  by  a 
justice  of  that  county.  A writ 
of  habeas  corpus  having  been 
issued  on  the  defendant’s  behalf, 
the  gaoler  returned  the  warrant 
as  the  cause  of  the  detention,  and 
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the  conviction  and  amended  con- 
viction were  returned  under  a 
writ  of  certiorari  issued  in 
aid : — 

Held , that  the  amended  con- 
viction being  before  the  Court, 
and  sufficient  grounds  appearing 
therefrom  for  the  detention, 
enquiry  would  not  be  made  as 
to  the  regularity  of  the  caption 
of  the  defendant,  nor  would  any 
enquiry  be  made  if  there  had 
been  nothing  before  the  Court 
but  a regular  warrant  of  com- 
mitment to  the  gaol  of  the 
proper  county. 

Regina  v.  Jones  (1888),  8 C. 
L.T.  333,  not  followed. 

The  distinction  between  civil 
and  criminal  proceedings  pointed 
out. 

Where,  in  a conviction  for 
such  second  offence,  the  prior 
conviction  was  referred  to  as  if 
being  then  adjudicated  upon 
instead  of  its  being  stated  as  a 
fact  found  on  enquiry,  after  the 
finding  on  the  charge  then  be- 
fore the  magistrates,  but  which 
fact,  the  evidence  disclosed,  had 
been  so  found,  the  Court  refused 
to  interfere,  intimating  that,  if 
necessary,  the  conviction  could 
be  amended. 

Judgment  of  Anglin,  J.,  af- 
firmed. Rex  v.  Whitesides , 622. 

Quashing — Cosfe.] — See  Jus- 
tice of  the  Peace. 


COPYRIGHT. 

Foreign  Reprints — Notice  to 
English  Commissioners  of  Cus- 
toms— Entry  at  Stationers  Hall 
— Copyright  in  Encyclopaedia — 


Primd  facie  Evidence  of  Copy- 
right— Imperial  Acts  in  Force 
in  Canada — Imperial  Acts  5 & 
6 Viet.,  ch.  1+5,  secs.  17 , 18,  19, 
39  & 1+0  Viet.,  ch.  36,  sec.  15%.] 
— Section  152  of  the  Imperial 
Customs  Act,  1876,  39-40  Viet., 
ch.  36,  requiring  notice  to  be 
given  to  the  Commissioners  of 
Customs  of  copyright,  and  of  the 
date  of  its  expiration,  is  not  in 
force  in  this  country,  notwith- 
standing the  statement  to  the 
contrary  in  the  note  to  Table  IV. 
of  the  appendix  to  vol.  3 of  the 
R.S.O.  1897.  That  statement  is 
no  part  of  the  enactment  of 
the  Legislature,  but  is  intended 
merely  as  a reference,  so  that 
the  Imperial  Copyright  Act  of 
1842,  5 and  6 Viet.,  ch.  45,  is 
left  to  its  full  operation. 

Garrow  and  Maclaren,  J.J. 
A.,  dissenting. 

Smiles  v.  Belford  (1877),  1 
A.R.  436,  followed. 

A certified  copy  of  the  entry 
at  Stationers’  Hall  of  an  encyclo- 
paedia is  primd  facie  evidence  of 
proprietorship  under  secs.  1 8 and 
19  of  the  Act  of  1842,  and  it  is 
not  necessary  for  such  primd 
facie  case  to  prove  the  facts 
whereby  such  sections  are  made 
conditions  precedent  to  the  vest- 
ing of  the  copyright  in  one  who 
is  not  the  author. 

An  agreement  in  writing, 
whereby  the  plaintiffs,  for  value, 
gave  certain  other  persons  the 
right  to  print  and  sell  a work  at 
not  less  than  certain  fixed  prices 
for  the  remainder  of  the  term  of 
the  copyright,  except  the  last 
four  years  thereof,  and  under 
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which  the  plates  used  in  print- 
ing were  delivered  over,  which, 
with  all  unsold  copies,  were  to 
be  redelivered  on  the  expiry  of 
the  agreement,  and  in  which  it 
was  agreed  not  to  announce  the 
publication  of  another  edition 
before  such  last  mentioned 
period,  expressly  reserving  the 
copyright  to  the  plaintiffs,  wa« 
held  to  be  a license,  and  not  an 
assignment,  and  so  not  to  require 
registration  under  sec.  19  of  the 
Imperial  Act,  2 and  6 Yict.  ch. 
45. 

Judgment  of  Street,  J.,  af- 
firmed, with  variation.  Black 
v.  Imperial  Book  Co.  et  al,  9. 


COSTS. 

1.  High  Court — Trespass — 
Flooding  Land — Title  to  Land 
— Verdict  for  $ 100  — Parry 
Sound  District — R.S.O.  1897 
ch.  109,  sec.  9,  sub-sec.  2 (d).] — 
Where  an  action  for  damages 
for  flooding  and  other  trespasses 
to  the  plaintiff’s  lands  situated 
in  the  Parry  Sound  District  was 
brought  in  the  High  Court,  and 
the  title  thereto  was  brought  in 
question,  and,  though  no  evid- 
ence was  given  as  to  its  value,  it 
could  not  reasonably  be  con- 
tended that  it  did  not  exceed 
$200,  and  clause  (d)  of  sub-sec.  2 
of  sec.  9 of  R.S.O.  ch.  109  giving 
jurisdiction  to  inferior  Courts, 
where  the  land  is  under  such 
value,  not  applying  to  such  Dis- 
trict, and  the  Judge  at  the  trial 
having  found  for  the  plaintiff 
and  directed  judgment  to  be 
entered  for  him  for  $100  dam- 
ages with  the  costs  of  the  Court 


having  jurisdiction  to  such 
amount  without  any  set-off,  the 
plaintiff  was  held  entitled  to  tax 
his  costs  on  the  High  Court 
scale.  Neely  v.  Parry  Sound 
River  Improvement  Co.,  128. 

2.  Appeal  to  Privy  Council 
— Costs  Incurred  in  Canada — 
Taxation  — Rule  1256  — Non- 
retroactive^^— Rule  1256,  pro- 
viding that  when  the  costs  in- 
curred in  Canada  of  an  appeal 
to  the  Privy  Council  have  been 
awarded,  and  have  not  been 
taxed  by  the  Registrar  of  the 
Privy  Council,  they  may  be 
taxed  by  the  senior  taxing 
officer,  and  the  taxation  shall  be 
according  to  the  scale  of  the 
Privy  Council,  is  not  to  be  con- 
strued as  applying  to  a case  in 
which  the  judgment  entitling  a 
party  to  costs  was  entered  before 
the  Rule  was  made.  The  quan 
turn  of  costs,  as  well  as  the 
right  to  them,  is  ascertained  at 
the  time  of  judgment,  and  the 
quantum  cannot,  without  the 
clearest  words,  be  altered  by  a 
subsequent  change  in  the  tariff, 
or  by  the  creation  of  a tariff 
which  had  no  existence  until 
after  the  judgment.  Earle  v. 
Burland,  174. 

See  Parliamentary  Elec- 
tions. 


COUNTY  COURT  APPEAL. 

Proceedings  not  Certified.'] — 
See  Sheriff. 


COUPONS. 

See  Interest. 
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COURT  OF  APPEAL. 

1.  Practice — Motion  to  Ex- 
tend Time  for  Allowance  of 
Security  — Jurisdiction  of 
Single  Judge.'] — A Judge  of 
the  Court  of  Appeal  has  no 
jurisdiction  to  extend  the  time 
for  the  allowance  of  the  security 
on  a pending  appeal  to  the 
Supreme  Court  in  a case  where 
no  such  appeal  can  be  brought 
without  leave.  But  the  Full 
Court  of  Appeal  or  the  Supreme 
Court  can  grant  leave  or  allow 
the  appeal  under  sec.  42  of  the 
Supreme  Court  Act,  RS.C.  1886, 
ch.  135,  notwithstanding  the 
expiration  of  the  time  limited 
by  sec.  40  of  that  Act,  as 
amended,  by  50-51  Yict.  ch.  16, 
sec.  57  (D.)  and  Schedule  A. 
Tabb  v.  The  Grand  Trunk  Rail- 
way Company,  281. 

2.  Trial  by  Jury — Leave  to 
Appeal  direct  to  the  Court  of 
Appeal — f Edw.  VII.,  ch.  11, 
sec.  76a  (0).] — Section  76a  of 
the  Judicature  Act,  R.S.0. 1897, 
ch.  51,  as  amended  by  4 Edw. 
VII.,  ch.  11  (0.),  which  relates 
to  appeals  to  the  Court  of 
Appeal,  in  cases  which  may  be 
appealed  to  the  Supreme  Court 
of  Canada,  from  a judgment 
order  or  decision  of  a Judge  in 
Court,  at  the  trial  or  otherwise, 
applies  to  a judgment  at  or 
following  upon  the  trial  where 
the  issues  in  fact  are  tried  by  a 
jury.  Randall  v.  Ottawa  Elec- 
tric Co.,  701. 


COURT  OF  REVISION. 

Swearing  Members  of] — See 
Municipal  Corporations,  4. 


COVENANT. 

See  Guarantee. 


CRIMINAL  CONDUCT. 

Foreign  Divorce — Subsequent 
Action  for  Criminal  Conversa- 
tion— Hearsay  Evidence.] — See 
Husband  and  Wife. 


CRIMINAL  LAW. 

1.  Speedy  Trial — Election — 
Absence  of  Accused.] — A prisoner 
charged  with  theft  waived  pre- 
liminary examination  and  was 
committed  for  trial.  Upon  then 
beingarraignedbefore  the  Junior 
Judge  of  the  County  Court  he 
consented  to  be  tried  by  “ the 
said  Judge  without  a jury”: — 

Held,  that  sec.  767  of  the 
Criminal  Code,  as  amended  by 
63-64  Viet.  ch.  46  (D),  con- 
templates an  election  to  be  tried 
in  a certain  way  and  not  neces- 
sarily by  the  J udge  before  whom 
the  election  is  made;  that  the 
election  in  question  having  been 
given  in  a limited  form  was 
void,  and  that  the  Senior  Judge 
could  not  proceed  with  the  trial 
of  the  accused. 

Held,  also,  that  a person 
accused,  by  waiving  preliminary 
investigation  and  thus  accepting 
committal  without  depositions 
taken,  foregoes  his  right  to  a 
speedy  trial  and  cannot  make 
an  election  effectual  to  confer 
jurisdiction. 

Held,  further,  that  unless  in 
the  case  of  misconduct  render- 
ing it  impracticable  to  continue 
the  proceedings  in  his  presence, 
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or  at  his  request  and  with  the 
permission  of  the  Court,  the  trial 
of  a person  accused  of  felony 
cannot  proceed  in  his  absence. 
In  re  Rex  v.  McDougall,  30. 

2.  Receiving  Stolen  Property 
— Indictment  for — Prior  Con- 
victions for  Stealing — Right  to 
Inspect  Informations  and 
Depositions.'] — By  sec.  11  of 
R.S.O.  1897,  ch.  324,  “A  person 
affected  by  any  record  in  any 
Court  in  this  Province,  whether 
it  concerns  the  King  or  other 
person,  shall  be  entitled,  upon 
payment  of  the  proper  fee,  to 
search  and  examine  the  same, 
and  to  have  an  exemplification 
and  a certified  copy  thereof  made 
and  delivered  to  him  by  the 
proper  officer.” 

The  applicant  was  committed 
for  trial  at  the  sessions  upon 
thcee  charges  of  receiving  cattle 
stolen  from  C.  and  two  other 
persons  knowing  them  to  have 
been  stolen.  At  the  previous 
sessions  three  persons  were  con- 
victed of  having  stolen  cattle 
from  C.,  one  of  whom  and  two 
others  were  also  convicted  at  the 
same  sessions  of  having  stolen 
cattle  from  S.  No  charge  was 
pending  against  the  applicant  of 
having  received  stolen  cattle 
from  S.: — 

Held,  that  in  such  cases  the 
question  is  whether  the  appli- 
cant would  be  affected  by  the 
records  which  he  sought  to  ex- 
amine, and  that  while  he  might 
be  affected  as  regards  the  cattle 
stolen  from  C.,  and  so  was  en- 
titled to  the  inspection  asked 


for,  he  was  not  as  regards  those 
stolen  from  S.  In  re  Chantler 
and  Clerk  of  Peace  of  Middlesex, 
3. 

3.  Extradition — R.S.C.  1886, 
ch.  If® — Receiving  Stolen  Pro- 
perty-Evidence— Inferences — 
“ Money,  Valuable  Security  or 
Other  Property  ” — Ejusdem 
Generis.] — Upon  a motion  for 
the  discharge  of  a prisoner  com- 
mitted for  extradition  no  evid- 
ence can  be  considered  except 
that  upon  which  the  prisoner 
stands  committed,  and  into  the 
weight  of  that  evidence  or  even 
its  sufficiency  to  sustain  the 
charge  no  inquiry  can  be  made. 

The  fact  of  the  silence  of  a 
person  accused  of  receiving 
stolen  property  upon  hearing 
statements  made  as  to  his  alleged 
guilt  by  the  person  who  stole 
the  property  is  admissible  in 
evidence  as  leading  to  the  in- 
ference of  his  guilty  knowledge. 

Having  regard  to  the  inter- 
pretation clauses  of  the  Extra- 
dition Act,  R.S.C.  1886,  ch.  142, 
crimes  referred  to  in  the  “ ex- 
tradition arrangement”  of  1890 
between  Great  Britain  and  the 
United  States  come  within  the 
Act. 

The  words  “ other  property” 
used  in  that  arrangement  as  to 
the  crime  of  “receiving  any 
tooney,  valuable  security,  or 
mher  property,  knowing  the 
same  to  have  been  embezzled, 
stolen,  or  fraudulently  obtained” 
must  be  construed  as  relating 
only  to  things  of  the  same  type 
as  “money”  or  “valuable  secur- 
ity” and  a prisoner  accused  of 
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receiving  a stolen  pair  of  shoes 
was  discharged  from  custody. 
In  re  Cohen,  143. 

Civil  Action  for  Criminal 
Assault — Evidence .] — See  Evi- 
dence. 


CROWN. 

Prerogative  Right — Cancel- 
lation of  Charter .] — See  Com- 
pany, 2. 


CROWN  LANDS. 

Cattle  Running  at  Large,  on.] 
— See  Railways,  5. 

Locatee  of — Trust  Resting  in 
Bond  — Unregistered  Assign- 
ment]— See  Dower,  1. 


DEFAMATION. 

See  Joinder  of  Actions 

DEPOSIT  RECEIPT. 

Testamentary  Gift  — Sur- 
vivorship.]— See  Gift. 

DISCOVERY. 

1.  Examination  of  Person 
for  whose  Benefit  Action  De- 
fended— Rule  ffOi] — Rule  440, 
providing  that  a person  for 
whose  immediate  benefit  an  ac- 
tion is  prosecuted  or  defended 
shall  be  regarded  as  a party  for 
the  purpose  of  examination,  is 
difficult  of  application  where  the 
plaintiff  seeks  to  examine  a per- 
son for  whose  benefit  it  is  said 
that  the  action  is  defended. 


When  the  action  was  for  in- 
fringement of  a patent  of  inven- 
tion for  a certain  heater,  and  the 
statement  of  defence  denied  the 
infringement  and  set  up  that  the 
right  to  manufacture  the  heater 
was  acquired  by  the  defendants 
from  C.  & Co.,  and  it  did  not 
appear  that  anything  had  been 
done  by  C.  & Co.  in  reference  to 
the  action  before  or  after  it  was 
brought : — 

Held,  that  the  members  of  the 
firm  of  C.  & Co.  were  not  per- 
sons for  whose  immediate  benefit 
the  action  was  defended  ; at  the 
most,  a successful  defence  might 
relieve  them  from  a possible 
liability  to  the  defendants. 
Moffat  v.  Leonard  et  al.,  519. 

2.  Examination  of  Former 
Officer  or  Servant — Con.  Rules 
139  (a)  1250  and  4.39  ( 1 ).]— 
There  is  no  power  now  under 
Con.  Rule  439  ( a ) as  substituted 
by  Con.  Rule  1250  for  Con. 
Rule  439  (1)  to  make  an  order 
for  the  examination  of  a former 
officer  or  servant  of  a corpora- 
tion for  discovery.  Cantin  v. 
The  News  Publishing  Company 
of  Toronto,  Limited,  531. 

3.  Examination  — Breach  oj 
Agreement  — Question  as  to 
Breach  before  Proof  of  Agree- 
ment.]— Where  the  plaintiff,  in 
his  statement  of  claim,  set  up  an 
agreement  whereby  the  defend- 
ant was  to  devote  his  whole 
time,  during  a stated  period,  to 
the  plaintiffs  service,  and  alleg- 
ing, as  breach  thereof,  his  failure 
to  do  so,  and  the  defendant  by 
his  statement  of  defence,  while 
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denying  the  making  of  any  such 
agreement,  stated  that  if  there 
were  such  an  agreement  it  had 
been  duly  performed,  the  de- 
fendant on  his  examination  for 
discovery,  was  held  liable  to 
answer  questions  directed  to  the 
alleged  breach  without  the  agree- 
ment itself  having  been  first 
established.  Sheppard  Publish- 
ing Co.  v.  Harkins,  632. 

4.  Foreign  Company  — Ex- 
amination — - Officer  Residing 
out  of  Jurisdiction.'] — An  order 
will  not  be  made  for  the  examin- 
ation for  discovery  of  an  officer 
residing  in  a foreign  country  of 
a foreign  corporation,  although 
such  corporation  has  attorned  to 
the  jurisdiction  of  the  Courts  of 
this  Province.  Perrins  Limited 
v.  Algoma  Tube  Works,  Limited, 
634. 

Ditches  and  Watercourses  Act.] 
— See  Water  and  Water- 
courses. 


DIVISION  COURTS. 

1.  After  Judgment  Summons 
— Committal — “ Ability  to  Pay” 
— Prohibition.]  — J udgment  was 
recovered  at  the  trial  by  the 
plaintiff  in  a division  court 
action,  no  order  being  at  that 
time  made  for  payment  in  in- 
stalments. Subsequently,  the 
defendant  was  examined  upon 
an  after  judgment  summons  and 
was  ordered  to  pay  $15  a month. 
Default  having  occurred,  he  was 
again  brought  before  the  Judge 
on  a shew  cause  summons  and 
committed  to  goal  for  twenty 
days : — 

50 — VOL.  VIII.  O.L.R. 


Held,  that  it  was  to  be 
assumed  in  the  absence  of  evid- 
ence to  the  contrary,  that  there 
had  been  a finding  on  proper 
evidence  of  the  existence  of  the 
conditions  justifying  the  making 
of  an  order  of  committal  and 
that  prohibition  would  not  lie. 
Judgment  of  Anglin,  J.,  affirmed. 

Per  Meredith,  C.J. : — “Abil- 
ity to  pay”  in  sub-sec.  5 of  sec. 
247  of  the  Division  Courts  Act, 
R.S.O.  1897,  ch.  60,  covers  the 
case  of  a dishonest  debtor  who 
can  by  working  earn  the  means 
to  pay  the  debt  and  contu- 
maciously refuses  to  do  any- 
thing. 

Per  Anglin,  J. : — An  order 
for  committal  is  not  made  as 
punishment  for  disobedience  of 
a specific  order  for  payment  and 
in  the  nature  of  a committal  for 
contempt,  but  is  granted  as  a 
punishment  of  the  fraudulent 
conduct  of  the  debtor  in  having 
refused  or  neglected  to  pay  the 
judgment  debt,  though  having 
had  the  means  and  ability  to 
pay.  It  is,  therefore,  not  neces- 
sary before  a committal  order 
can  be  made,  that  there  should 
be  an  order  on  after  judgment 
summons  and  disobedience  of 
that  order.  The  j udgment  itself 
is  sufficient  foundation  for  the 
order  to  commit.  In  re  Kay  v. 
Storry,  45. 

2.  Jurisdiction  — Proof  of 
Contract — Lease — Compan  y — 
Prohibition.]  — When  there  is 
any  evidence  to  support  the 
finding  of  a division  court  upon 
a question  involving  its  juris- 
diction, the  Court,  upon  applica- 
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tion  for  prohibition,  will  not 
review  its  finding,  especially 
where  the  question  relates  to 
the  merits  and  is  not  merely 
collateral  to  them  ; but  it  will 
review  such  finding  where  it  is 
shewn  that  there  is  no  evidence 
to  support  it,  whether  the  find- 
ing is  of  matters  intrinsic  or 
only  collateral. 

After  a valid  lease  of  premises 
held  by  a company  had  been 
duly  put  an  end  to,  and  the  key 
delivered  up  to  the  landlord,  the 
company’s  agent,  without  any 
authority  from  the  company, 
verbally  agreed  with  the  land- 
lord for  the  renewal  thereof  for 
a year  and  received  the  key. 
The  company,  however,  refused 
to  agree  to  the  renewal  lease 
and  the  key  was  handed  back  to 
the  landlord  ; no  actual  posses- 
sion of  the  premises  being  taken 
by  the  company  : — 

Held , that  there  being  no 
evidence  of  a contract  made  and 
broken  within  the  jurisdiction 
of  the  division  court,  prohibition 
was  properly  granted.  Wilkes 
v.  Home  Life  Association  of 
Canada,  91. 

3.  Jurisdiction  of — For- 
eigner— Action  Against — Ser- 
vice On — Form  of  Summons - — 
Practice — Division  Courts  Act, 
secs.  87  (1),  312 — Con.  Rules 
103,  106.] — Section  87  (1)  of 
the  Division  Courts  Act,  R.S.O. 
1897,  ch.  60,  which  provides 
that  an  action  may  be  brought 
in  the  division  court,  notwith- 
standing that  the  residence  of 
the  defendant  is  out  of  the 
Province,  applies  as  well  to 
foreigners  as  to  British  subjects. 


No  practice  being  provided 
therefor  by  that  Act,  by  sec.  312, 
the  practice  of  the  High  Court, 
under  Con.  Rules  103  and  312, 
is  to  apply.  The  form  of  sum- 
mons issued  in  this  action,  and 
which  is  fully  set  out  in  the 
report,  was  held  to  be  a com- 
pliance with  such  rules.  In  re 
Coy  v.  Arndt,  101. 

4.  Appeal — Notice  of  Setting 
Down.]  — The  giving  of  the 
notice  of  setting  down  for  argu- 
ment and  of  the  appeal  and  of 
the  grounds  thereof,  required  by 
section  158  of  the  Division 
Courts  Act,  is  a condition  pre- 
cedent to  the  right  to  appeal  to 
a Divisional  Court  from  a judg- 
ment in  the  Division  Court,  and 
where  this  notice  has  not  been 
given  the  Divisional  Court  has 
no  jurisdiction  to  deal  with  the 
appeal.  Bradley  v.  Wilson,  184. 

5.  Execution  Against  Lands 
— Previous  Return  of  Nulla 
Bona — 57  Viet.  ch.  23,  sec.  8, 
sub-sec.  5 (0.),  R.S.O.  1897 , ch. 
60,  sec.  230.] — Since  the  revision 
of  the  statutes  in  1897  incor- 
porating sub-sec.  5 of  sec.  8 of 
57  Viet.  ch.  23(0.),  into  sec.  230 
of  ch.  60  of  R.S.O.,  1897,  it  is 
not  necessary  to  have  a return 
of  nulla  bona  made  by  a bailiff 
of  the  Division  Court  in  which 
the  judgment  was  recovered 
before  an  execution  against  lands 
can  be  issued,  a return  of  nulla 
bona  by  a bailiff  in  such  Divi- 
sion Court  being  sufficient. 

Judgment  of  Ferguson,  J., 
reversed.  Turner  v.  Touran- 
geau,  221. 
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6.  Jurisdiction — Amount 
over  $ 100  — A scertainment  — 
Extrinsic  Evidence  — If,  Edw. 
VII.  ch.  1%,  sec.  1 ( 0.) — Appli- 
cation to  Pending  Actions — 
Prohibition.'] — In  an  action  in 
a Division  Court  for  the  price  of 
goods,  the  amount  claimed  was 
more  than  $100,  and  the  plain- 
tiff relied  upon  the  signature  of 
the  defendant  to  an  agreement 
containing  the  terms  of  purchase, 
under  which  it  was  alleged  de- 
fault had  been  made,  as  ascer- 
taining the  amount : — 

Held,  that  the  other  extrinsic 
evidence  beyond  the  mere  pro- 
duction of  the  document  and 
the  proof  of  the  signature  to  it, 
would  have  to  be  given  to  estab- 
lish the  claim  of  the  plaintiff, 
and  therefore  the  Division  Court 
had  no  jurisdiction,  by  reason 
of  the  new  sec.  72 a added  to  the 
Division  Courts  Act,  by  4 Edw. 
VII.  ch.  12,  sec.  1 (0.) 

The  amending  Act  is  declara- 
tory, and  applies  to  an  action 
begun  before  it  was  passed.  Re 
Thom  v.  McQuitty,  705. 


DIVORCE. 

Divorce — Subsequent  Action 
for  Criminal  Conversation  — 
Hearsay  Evidence.] — See  Hus- 
band and  Wife. 


DOMESTIC  TRIBUNAL. 

See  Church.  2. 


DOMINION  LEGISLATION. 

See  Constitutional  Law,  1. 


DOWER. 

Locatee  of  Crown  Lands — 
Trust  resting  on  Bond — Un- 
registered Assignment  — Evi- 
dence— Corroboration — R.  S.  0. 
1897 , ch.  28,  sec.  19. — lb.  ch.  73, 
sec.  10.] — A locatee  of  Crown 
lands  executed  a bond  in  favour 
of  his  son,  in  consideration  as  to 
one  of  the  lots,  of  the  son’s  ser- 
vices for  many  years,  which  was 
duly  registered,  providing  that 
the  land  should,  at  his  death,  be 
conveyed  to  the  latter,  on  con- 
dition that  he  paid  the  Crown 
dues,  which  he  did.  The  father 
married  again  before  obtaining 
the  patent : — 

Held,  that  his  widow  was  not 
entitled  to  dower,  insomuch  as 
he  had  no  more  than  the  right 
of  enjoyment  for  his  life  with 
the  fee  held  as  trustee  for  his  son. 

A locatee  of  land  transferred 
all  his  interest  therein  to  his  son 
by  assignment,  which  was  de- 
posited, but  not  registered,  in  the 
Crown  Lands  Office  : — 

Held,  that  notwithstanding 
R.S.O.  1897,  ch.  28,  sec.  19,  the 
omission  to  register  did  not  in- 
validate the  transfer  as  against 
the  assignor ; and  it  operated  to 
prevent  the  locatee  from  dying 
beneficially  entitled,  and  so  de- 
feated any  claim  of  his  widow 
under  the  Dower  Act. 

Held,  also,  that  the  evidence 
of  the  son,  on  which  the  facts 
mainly  rested,  did  not  need  cor- 
roboration under  R.S.O.  1897, 
ch.  73,  sec.  10,  as  he  was  not 
litigating  adversely  to  the  repre- 
sentative of  his  father’s  estate. 
Brown  v.  Brown,  332. 
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DRAINAGE. 

Cost  of  Repairs  — Varying 
Apportionment  ] — Upon  certain 
repairs  to  a drainage  work  be- 
coming necessary  one  of  the 
townships  interested  directed 
their  engineer  to  make  a report, 
and  he  assessed  the  cost  against 
the  different  townships  in  the 
proportions  in  which  the  original 
cost  had  been  assessed,  no  pro- 
ceedings having  been  taken 
under  sections  69  or  72  of  the 
Drainage  Act,  R.S.O.  1897,  ch. 
226,  to  vary  the  assessment: — 

Held , that  this  was  the  proper 
mode  of  apportionment,  and  that 
notwithstanding  the  wide  word- 
ing of  section  71  of  the  Act  the 
Drainage  Referee  had  no  power 
to  vary  an  apportionment  made 
under  such  circumstances. 

Judgment  of  the  Drainage 
Referee  reversed.  Township  of 
Chatham  v.  Township  of  Dover, 
132. 

Extending  Drainage  into 
Adjoining  Municipality — 
Award  of  Arbitrators  — Con- 
solidated Municipal  Act,  19 OS, 
secs.  55f,  555.] — See  Municipal 
Corporations,  7. 

See  Water  and  Water- 
courses, 1. 


ELECTION  PETITION. 

See  Parliamentary  Elec- 
tions. 


EMPLOYER’S  LIABILITY. 

See  Master  and  Servant. 


EVIDENCE. 

Civil  Action  for  Criminal 
A ssault — Hearsay  Evidence — 
Complaints  by  Wife  to  Husband 
— Admissibility.]— In  an  action 
for  damages  by  a husband  and 
wife  for  assaults  alleged  to  have 
been  committed  on  the  wife 
under  circumstances  which  made 
them  the  criminal  offence  of  an 
attempt  to  commit  rape  or 
indecent  assault : — 

Held,  that  evidence  of  state- 
ments and  complaints  made  by 
the  wife  to  the  husband  on  his 
return  from  work  some  hours 
after  the  alleged  assaults  had 
taken  place  was  properly  re- 
ceived. Hopkinson  v.  Perdue, 
228. 

Partnership — Registered  De- 
claration— Husband  and  Wife.] 
— See  Partnership,  1. 


EXECUTION. 

1.  Lands — Renewal — Limit- 
ations Act — Lien — R.S.O.  1897 , 
ch.  133,  sec.  23.] — An  execution 
against  an  existing  interest  in 
lands  ceases  to  be  a lien  thereon 
in  ten  years  from  the  time  of  its 
delivery  to  the  sheriff  even 
though  it  has  been  duly  renewed 
from  time  to  time  and  kept  in 
force  continuously,  and  sale  pro- 
ceedings cannot  be  taken  under 
it  after  that  time. 

Judgment  of  Street,  J.,  af- 
firmed. In  Re  Woodall,  288. 

2.  Stay — Judgment  Affirmed 
by  Court  of  Appeal — Proposed 
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Appeal  to  Supreme  Court  of 
Canada — Necessity  for  Leave — 
Powers  of  Master  in  Chambers 
and  Judge  of  High  Court  — 
Grounds  for  Exercise.] — After 
a verdict  and  judgment  for  the 
plaintiff,  affirmed  by  the  Court 
of  Appeal,  the  Master  in  Cham- 
bers, on  the  application  of  the 
defendants,  made  an  order  stay- 
ing proceedings  till  such  time  as 
leave  to  appeal  to  the  Supreme 
Court  of  Canada  could  be  moved 
for,  unless  the  solicitor  for  the 
plaintiff  would  undertake  to  re- 
turn, if  now  paid,  the  amount  of 
the  damages  and  costs  awarded 
to  the  plaintiff,  in  the  event  of 
the  judgment  of  the  Court  of 
Appeal  being  reversed : — 

Held,  that  the  Master  had  no 
jurisdiction  to  make  such  an 
order:  Rule  42,  clause  17  (d). 

If  a Judge  in  the  High  Court 
in  Chambers  has  the  power  to 
make  such  an  order — and,  semble, 
he  has — this  was  not  a proper 
case  for  the  exercise  of  it.  The 
judgment  being  for  only  $400 
damages  and  costs,  there  was  no 
appeal  to  the  Supreme  Court 
without  leave,  and  there  was  no 
doubtful  question  of  law  of  such 
general  importance  as  to  call  for 
extraordinary  interference. 

Qucere,  whether  the  stay  of 
execution  in  such  a case  rests 
with  the  High  Court  or  the 
Court  of  Appeal.  Tabb  v.  Grand 
Trunk  R.W.  Co.,  514. 

Against  Lands  — Division 
Court  — Previous  Return  of 
Nulla  Bona.] — See  Division 
Courts,  5. 

See  Sheriff. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Negligence  — Fatal  Acci- 
dents Act — Conflicting  Claims.] 
— A woman  claiming  to  be  the 
widow  of  a man  killed  owing  as 
alleged  to  the  negligence  of  the 
defendants,  brought  an  action 
against  them  with  her  two  chil- 
dren as  co-plaintiffs  to  recover 
damages.  Subsequently  another 
action  was  brought  by  another 
woman  also  claiming  to  be  the 
deceased's  widow  to  recover 
damages  for  the  benefit  of  her- 
self and  her  child,  her  marriage 
having  taken  place  after  an 
alleged  divorce  of  the  first 
plaintiff : — 

Held,  that  only  one  action 
would  lie  under  the  Act;  that 
that  action  would  be  for  the 
benefit  of  the  persons  in  fact  en- 
titled; and  that,  there  being  no 
doubt  as  to  the  right  of  the 
children  in  the  first  action,  that 
action  should  be  allowed  to  pro- 
ceed and  the  rights  of  all  parties 
worked  out  in  it,  the  second 
action  being  stayed ; the  plaintiff 
in  the  second  action  to  be  rep- 
resented by  counsel  at  the  trial 
if  desired . 

Judgment  of  Falconbridge, 
C.J.K.B.,  reversed.  Amie  F. 
Morton,  et  al.  v.  Grand  Trunk 
Railway  Company.  — Maude 
Morton  v.  Grand  Trunk  Rail- 
way Company,  372. 

2.  Fatal  Accidents  Act — 
Status  of  Widow  — - Grant  of 
Administration  pendente  Lite 
— Workmen’ s Compensation 
Act  — Negligence  — Release  of 
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Cause  of  Action  — Rights  of 
Mother— Expectation  of  Benefit 
— Discovery  of  Fresh  Evidence 
— Damages — New  Trial.'] — An 
action  was  brought  to  recover 
damages  for  the  death  of  a 
workman  employed  by  the  de- 
fendants, owing  to  their  alleged 
negligence.  The  plaintiff  alleged 
that  she  was  the  widow  of  the 
deceased,  but  this  was  denied. 
She  obtained,  as  widow,  pend- 
ente lite,  letters  of  administra- 
tion to  the  estate  of  the  deceased, 
and  amendments  were  made  by 
which  she  claimed  as  adminis- 
tratrix for  her  own  benefit  as 
widow  and  for  the  benefit  of  the 
mother  of  the  deceased.  The 
defendants  denied  negligence, 
denied  the  plaintiff s status  as 
widow  and  administratrix,  and 
also  set  up  a release  of  the  cause 
of  action.  The  trial  Judge 
found  against  the  plaintiffs 
status  and  in  the  defendants’ 
favour  on  the  facts  as  to  the 
obtaining  of  the  release.  The 
jury  found  negligence,  and 
assessed  the  damages  at  $1,500, 
apportioning  the  sum  equally 
between  the  plaintiff  and  the 
mother  : — 

Held , that  there  was  evidence 
upon  which  the  jury  were 
justified  in  finding  that  the 
man’s  death  arose  from  the 
negligence  of  the  defendants 
without  blame  on  his  part ; and 
therefore  that  there  should  not 
be  a nonsuit  or  a new  trial  upon 
this  branch  of  the  case;  Mere- 
dith, J.,  dissenting,  and  being 
of  the  opinion  that  there  should 


be  a new  trial  upon  the  whole 
case. 

2.  That  the  release  given  by 
the  plaintiff  should  not,  on  the 
evidence,  be  held  binding  on 
her ; Anglin,  J.,  hesitating. 

3.  That,  on  the  evidence,  the 
mother  had  no  sufficient  interest 
in  her  son’s  life  or  expectation 
from  him  to  give  her  a right  of 
action  in  respect  of  his  death  ; 
and  there  should  be  a new 
assessment  of  damages  unless 
the  plaintiff  was  content  to 
accept  $750. 

4.  That  there  should  be  a new 
trial  upon  the  question  of  the 
plaintiff s right  as  widow  and 
administratrix,  evidence  having 
been  discovered  since  the  trial 
going  to  shew  that  the  plaintiff 
was  the  true  widow. 

5.  That  if  the  letters  of  ad- 
ministration were  rightly  grant- 
ed to  the  plaintiff  as  widow, 
they  related  back  so  as  to  valid- 
ate the  action. 

Trice  v.  Robinson  (1888),  16 
O.R.  433,  and  Murphy  v.  Grand 
Trunk  R.  W.  Co.,  unreported  de- 
cision of  a Divisional  Court, 
27th  May,  1889,  applied  and 
followed. 

Judgment  of  Idington,  J.  7 
O.L.R.  747,  reversed.  Doyle  v. 
Diamond  Flint  Glass  Co.,  499. 

3.  Action  by  Administrator 
before  Issue  of  Letters  of  Ad- 
ministration — Stranger  to 
Estate  — Order  for  Issue  — 
Judicial  Act — Time — Relation 
back.] — Letters  of  administration 
issued  after  action  and  before 
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the  trial,  where  the  plaintiff 
brings  his  action  as  adminis- 
trator, are  sufficient  to  support 
the  action,  even  where  the 
plaintiff  has  no  interest  in  the 
estate. 

Fell  v.  Lutwidge  (1740),  Bar- 
nardiston  Ch.  319,  followed. 

Humphreys  v.  Humphreys 
(1734),  3 P.  Wms.  349,  Trice  v. 
Robinson  (1888),  16  O.R.  433, 
Chard  v.  Rae  (1889),  18  O.R. 
371,  and  Boyle  v.  Diamond 
Flint  Glass  Co.  (1904),  7 O.L.R. 
747,  and  ante  499,  considered. 

The  order  of  the  J udge  of  the 
proper  surrogate  court  on  the 
day  this  action  was  begun  by 
the  issue  of  the  writ  of  sum- 
mons, that  letters  of  administra- 
tion should  be  issued  to  the 
plaintiff,  was  such  a declaration 
of  the  plaintiff  s right  to  obtain 
letters  as  would  make  them, 
when  issued,  relate  back  to  the 
date  of  the  order. 

Judgment  of  Idington,  J., 
reversed.  Bini  v.  Fauquier  et 
al.,  712. 


EXPROPRIATION  OF  LAND. 

See  Constitutional  Law,  1. 


EXTRADITION. 

Receiving  Stolen  Property — 
Money , Valuable  Security  or 
other  Property.  See  Criminal 
Law,  3. 


EXTRA-PROVINCIAL 

CORPORATION. 

See  Company,  6. 


FACTORIES  ACT. 

See  Master  and  Servant,  1. 

FATAL  ACCIDENTS  ACT. 

See  Executors  and  Adminis- 
trators, 1,  2. 

FIRE  INSURANCE. 

Mortgage  — Covenant  to  In- 
sure— Loss  Payable  to  Mort- 
gagee — Appraisement — Statu- 
tory Condition  16 — Notice  to 
Mortgagee — Right  of  Action.] — 
Where  a policy  of  fire  insurance, 
not  containing  any  mortgage  or 
subrogation  clause,  nor  any 
direct  agreement  with  the  mort- 
gagee, is  effected  by  a mortgagor 
pursuant  to  a covenant  in  the 
mortgage,  and  by  the  policy  the 
loss,  if  any,  is  made  payable  to 
the  mortgagee  as  his  interest 
may  appear,  an  appraisement  of 
the  loss  under  statutory  con- 
dition 16  of  the  Insurance  Act 
R.S.O.  1897,  ch.  203,  sec.  168,  is 
in  the  absence  of  fraud  or 
collusion  binding  on  the  mort- 
gagee, although  tie  has  not  been 
consulted  in,  or  notified  of,  the 
appraisement. 

In  such  a case  under  Greet  v. 
Citizens'  Insurance  Company 
(1879),  27  Gr.  121,  (1880),  5 A. 
R.  596,  the  mortgagee  can  sue 
the  insurance  company  in  his 
own  name  for  the  amount  due 
under  the  policy,  j Eastern  v. 
Equity  Fire  Insurance  Co .,  246. 


FOREIGN  CORPORATION. 

See  Discovery,  4. 
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GIFT. 

Moneys  on  Deposit — Form  of 
Deposit  Receipt — Survivorship 
— Testamentary  Gift  — Settle- 
ment — Costs.] — The  plaintiff’s 
father  owned  $400  on  deposit  in 
a bank  to  his  credit.  He  pro- 
cured from  the  bank  a deposit 
receipt  for  the  amount,  payable 
to  himself  and  the  plaintiff,  or 
either,  or  the  survivor.  The 
understanding  between  the 
father  and  son  was  that  the 
money  should  remain  subject  to 
the  father’s  control  and  dis- 
position while  living,  and  that 
whatever  should  be  left  at  his 
death  should  then  belong  to  his 
son.  He  retained  the  receipt 
intact  in  his  own  possession,  and 
it  was  found  amongst  his  papers 
at  his  death: — 

Held , upon  the  plaintiff  s own 
evidence,  that  the  purpose  of  the 
father  was  to  make  a gift  to  the 
plaintiff  in  its  nature  testament- 
ary, which  he  could  not  effectu- 
ally do  except  by  an  instrument 
executed  as  a will.  Nor  could 
the  receipt  be  regarded  as  equi- 
valent to  a voluntary  settlement, 
reserving  to  the  settlor  a life 
interest,  with  a power  of  revo- 
cation. 

An  action  against  the  personal 
representative  of  the  father  for 
a declaration  of  the  plaintiff’s 
ownership  of  the  fund  was  dis- 
missed, but  the  costs  of  both 
parties  were  ordered  to  be  paid 
out  of  the  fund.  Hill  v.  Hill, 
710. 

GOODS. 

Carriage  of — Negligence.] — 
See  Railways,  1. 


GOVERNOR-GENERAL. 

See  Parliament,  2. 


GUARANTEE. 

Conditions  Modifying  Lia- 
bility— Necessity  to  Set  Out  in 
Contract — Change  in  Nature  of 
Business  — Liability  — Insur- 
ance Act  R.S.O.  1897,  ch.  203.] 
— By  sec.  144  (1)  of  the  Insur- 
ance Act  R.S.O.  1897,  ch.  203, 
all  terms  and  conditions  modify- 
ing and  impairing  the  effect  of 
an  insurance  contract  must  be 
set  out  in  full  on  the  face  or  on 
the  back  thereof ; otherwise  the 
same  shall  have  no  effect ; but 
by  sub-sec.  (1)  (a)  this  is  not  to 
exclude  the  application  of  the 
insured  from  being  considered 
as  part  of  the  contract. 

On  the  application  of  the 
manager  of  a loan  company,  a 
guarantee  agreement  was  entered 
into  by  the  defendants  guaran- 
teeing the  company  against  any 
loss  which  might  be  sustained  in 
case  of  the  defalcations  of  such 
manager.  Written  statements 
were  made  at  the  time  of  the 
application  for  the  agreement, 
by  the  president  of  the  company, 
as  to  the  methods  of  safeguard- 
ing of  the  funds,  and  as  to  there 
being  an  effective  audit,  which 
were,  so  far  as  material,  to  be 
the  basis  of  the  contract,  and 
these,  though  recited  in  the 
agreement,  were  not  set  out  in 
full  as  required  : — 

Held,  that  they  could  not  be 
set  up  as  an  answer  to  a claim 
under  the  guarantee. 
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The  agreement  provided  that 
any  change  made  in  the  nature 
of  the  business  without  the 
guarantor’s  consent  in  writing 
would  vitiate  the  agreement.  It 
appeared  that  the  loan  company 
had,  subsequently  to  the  making 
of  the  agreement,  obtained  a 
charter  enabling  them  to  carry 
on  the  business  of  buying  and 
selling  stocks,  and  pending  the 
issue  to  them  of  the  required 
license  therefor,  had  authorized 
the  manager  to  carry  on  such 
business  in  his  own  name,  and 
stocks  were  bought  on  margin 
and  large  losses  ensued. 

Held , that  this  vitiated  *the 
agreement  and  absolved  the  de- 
fendants from  liability.  Elgin 
Loan  & Savings  Co.  v.  London 
Guarantee  & Accident  Co .,  Ltd., 
117. 


HIGHWAYS. 

By-Law  Closing  Street — Con- 
sent of  Dominion  Government .] 
— See  Municipal  Corpora- 
tions, 9. 

Non-repair  of  — Notice  of 
Accident — Excuse  for  Want  of] 
— See  Way,  1. 

Opening  in  Sidewalk  by  Per- 
mission of  Corporation — Negli- 
gence of  Licensee.] — See  Muni- 
cipal Corporations,  8. 

Repair  of  Sidewalk — Plain- 
tiff's Knowledge  of] — See  Muni- 
cipal Corporations,  11. 


HUSBAND  AND  WIFE. 

Divorce  — Foreign  Divorce 
— Criminal  Conversation  — 
A lienation  of  Affections — Hear- 


say Evidence — Damages.] — The 
plaintiffs  wife  separated  from 
him  with,  as  was  found  on  the 
evidence,  his  consent,  and  after 
some  years  obtained  in  the 
United  States  a divorce  from 
him  not  valid  according  to  the 
law  of  this  Province.  She  then 
w$nt  through  the  ceremony  of 
marriage  with  the  defendant 
and  lived  with  him  as  his  wife 
for  many  years  before  this 
action,  which  was  brought  to 
recover  damages  for  criminal 
conversation  and  alienation  of 
affections.  The  latter  branch 
was  abandoned  at  the  trial,  but 
on  the  former  the  jury  allowed 
$5,000  damages,  and  judgment 
was  entered  for  this  sum: — 

Held,  MacMahon,  J.,  dis- 
senting, that  notwithstanding 
the  separation  and  the  divorce 
the  action  lay,  but  that  the 
damages  were  grossly  excessive, 
and  on  this  ground,  and  on  the 
ground  of  improper  reception  of 
evidence  of  rumours  of  infidelity 
of  the  plaintiff’s  wife  with  the 
defendant  long  previous  to  going 
through  the  ceremony  of  mar- 
riage, a new  trial  was  granted. 

Per  MacMahon,  J.: — The 
separation  and  subsequent  con- 
duct amounted  to  an  absolute 
abandonment  of  his  wife  by  the 
plaintiff  and  were  a bar  to  the 
action. 

Judgment  of  Anglin,  J.,  at 
the  trial,  reversed.  C.  v.  D.,  308. 

Lnsurance  for  Benefit  of  Wife 
and  Children.] — See  Life  Insur- 
ance, 2. 
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Married  Women’s  Property 
— Possession  With  Husband.] 
See  Limitation  of  Actions,  2. 

Partnership  — Registered 
Declaration  — Evidence.] — See 
Partnership. 


INDIANS. 

Indian  Lands  — Sale  of 
Timber  — Registration  — Not- 
ice.] — The  locatee  of  Indian 
lands  is,  except  as  against  the 
Crown,  in  the  same  position  as 
if  the  land  had  been  granted  to 
him  by  letters  patent,  and  can 
assign  his  interest  in  the  land 
or  in  the  timber.  Actual  notice 
of  such  an  assignment,  even 
though  the  assignment  has  not 
been  registered  in  accordance 
with  the  provisions  of  the  Indian 
Act,  is  sufficient  to  prevent  a 
subsequent  assignee  from  obtain- 
ing priority. 

Judgment  of  Ferguson,  J.,  6 
O.L.R.  370,  affirmed.  Bridge  v. 
Johnston,  196. 


INFANT. 

Next  Friend  Out  of  Juris- 
diction— Security  for  Costs.] — 
Where  an  infant,  and  his  father, 
who  sues  on  his  behalf  as  next 
friend,  reside  out  of  the  Province, 
either  security  for  costs  must  be 
given,  or  a next  friend  within 
the  jurisdiction  appointed.  Mc- 
Bain  v.  Waterloo  Manufactur- 
ing Company , 620. 

Employment  in  Factory  — 
Misrepresentation  of  Act — Fac- 
tories Act — Injury.] — See  Mas- 
ter and  Servant,  1. 


INJUNCTION. 

Mandatory— Enforcing  Con- 
tract.]— See  Street  Railway,  1 . 

See  Church,  2. 


INSOLVENCY. 

See  Company,  1,  2,  3,  4,  5. 


INSURANCE. 

See  Life  Insurance. 


INTEREST. 

A rrears — Bond — Mortgage — 
Foreclosure — Railway — Limi- 
tation of  Actions.]  — Bonds 
under  seal  issued  by  a railway 
company  contained  a covenant 
to  pay  half-yearly  instalments 
of  interest  evidenced  by  attach- 
ed coupons,  and  payment  of 
principal  and  interest  was  se- 
cured by  a mortgage  of  the  un- 
dertaking, which  also  contained 
a covenant  to  pay 

Held,  in  foreclosure  proceed- 
ings upon  this  mortgage,  that 
the  interest  being  a specialty 
debt  and  the  mortgaged  under- 
taking consisting  in  part  of 
realty  and  in  part  of  personalty 
not  subject  to  division,  the  hold- 
ers of  coupons,  whether  attached 
to  the  bonds  or  detached  there- 
from, were  entitled  to  rank  for 
all  instalments  which  had  fallen 
due  within  twenty  years,  and 
not  merely  for  those  which  had 
fallen  due  within  six  years. 

Judgment  of  Boyd,  C.,  6 O.L. 
R.  534,  affirmed. 
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Held , also,  that  even  if  the 
case  were  dealt  with  upon  the 
footing  of  the  mortgage  being 
one  of  realty  only  there  was  the 
right  to  rank,  for  there  were  no 
subsequent  encumbrancers,  and 
there  had  been  shortly  before 
the  claims  were  filed  a valid 
acknowledgment  by  the  com- 
pany of  liability  for  all  the  in- 
terest in  question.  Toronto  Gen- 
eral Trusts  Corporation  v.  Cen- 
tral Ontario  Railway  Com- 
pany, 604. 

Interest .] — See  Limitation  of 
Actions,  1. 

INTERPLEADER  ORDER. 

See  Sheriff. 


INTOXICATING  LIQUORS. 

See  Conviction. 


JOINDER  OF  ACTIONS. 

Defamation  — Pleading  — 
Striking  Out  Pleading .] — The 
plaintiffs,  a married  man  and  an 
unmarried  woman,  brought  the 
action  for  damages  in  respect  of 
alleged  statements  by  the  de- 
fendant on  three  different  occa- 
sions that  the  plaintiffs  had  been 
criminally  intimate,  one  of  the 
occasions  complained  of  being 
by  letter  to  the  female  plaintiff. 
A motion  to  require  the  plain- 
tiffs to  elect  which  would  pro- 
ceed with  the  action,  and  to 
strike  out  the  claim  in  respect  of 
the  letter  to  the  female  plaintiff 
as  shewing  no  cause  of  action, 
or  as  embarrassing,  was  refused, 


leave  to  amend  being  given  to 
both  parties.  The  plaintiffs 
thereupon  amended  by  claiming 
for  both  damages  in  respect  of 
another  allegation  to  the  same 
effect  on  another  occasion,  for 
the  male  plaintiff  special  damage, 
and  for  the  female  plaintiff  the 
benefit  of  R.S.O.  1897,  ch.  68, 
sec.  5 : — 

Held,  that  the  plaintiffs  were 
entitled  to  sue  in  one  action  for 
damages  in  respect  of  the  state- 
ments made  on  three  occasions, 
there  being  publication  as  to 
all,  and  these  three  being  a 
series  with  a common  question 
of  law  and  fact,  but  that  the 
joinder  of  the  claim  in  respect 
of  the  letter  to  the  female  plain- 
tiff which  gave  rise  at  most  to  a 
cause  of  action  in  the  male 
plaintiff  was  improper,  and  that 
this  claim,  unless  amended  so  as 
to  be  simply  one  in  aggravation 
of  damages,  should  be  struck 
out  as  embarrassing. 

Judgment  of  Britton,  J.,  as  to 
the  joinder  of  the  parties, 
affirmed,  and  judgment  of 
Anglin,  J.,  as  to  the  pleadings, 
varied.  Agar  v.  E scott,  177. 

See  Parties,  1. 


JOINT  DEBTORS. 

Joint  and  Several  Note — 
Release  of  Co-malcer.']  — See 
Bills  of  Exchange  and  Pro- 
missory Notes. 


JUDICATURE  ACT. 

See  Court  of  Appeal,  2. 


776 


INDEX. 


[VOL. 


JURISDICTION. 

Master  in  Chambers — Stay- 
ing Proceedings.'] — See  Execu- 
tion, 2. 

See  Church,  2. 

See  Company,  5 
See  Division  Court,  6. 


JUSTICE  OF  THE  PEACE. 

Conviction — Minute  of — Ab- 
sence of  Formal  Entry — Cos£s.] 
— Where  a justice  of  the  peace 
convicts  or  makes  an  order 
against  a defendant, and  a minute 
or  memorandum  of  it  is  then 
made,  the  fact  that  no  formal 
conviction  has  been  drawn  up  is 
no  reason  why  the  conviction 
should  not  be  quashed. 

The  Court  has  jurisdiction  by 
virtue  of  sec.  119  0.  J.  A.  to 
award  the  costs  of  a motion  to 
quash  a conviction  under  an 
Ontario  statute  against  either 
the  justice  of  the  peace  or  in- 
formant. 

Rex  v.  Bennett  (1902),  4 O.L. 
R.  205,  distinguished.  Rex  v. 
Mancion,  24. 


LANDLORD  AND  TENANT. 

1.  Overholding  Tenants  Act — 
Notice  of  Hearing — Affidavit — 
Prohibition — Waiver — R.S.O. 
1897  eh.  171 , sec.  1/,.] — On  an 
application  under  the  Overhold- 
ing Tenants  Act  by  a landlord 
for  possession,  a copy  of  the 
affidavit  filed  on  the  application 
was  not  served  on  the  tenant  as 
directed  by  sec.  4 of  the  Act. 


Counsel  appeared  for  the  tenant 
on  the  return  of  the  application 
and  took  this  objection,  and  the 
application  was  adjourned  to 
enable  a copy  of  the  affidavit  to 
be  served.  After  such  service 
the  application  was  proceeded 
with,  and  counsel  for  the  tenant 
examined  and  cross  - examined 
witnesses  and  argued  the  case, 
when  an  order  for  possession  was 
made  : — 

Held , that  the  failure  to  serve 
a copy  of  the  affidavit  was  an 
irregularity,  which  could  be  and 
had  been  waived,  and  prohibition 
against  the  enforcement  of  the 
order  for  possession  was  refused. 
In  re  Dewar  and  Dumas , 141. 

2.  Overholding  Tenants  Act 
— Negotiation  for  New  Tenancy 
— . Failure  to  Agree — Tenancy 
at  Will  — Notice  to  Quit  — De- 
mand of  Possession  — Juris- 
diction of  County  Court  Judge.] 
— Upon  a review  of  proceedings 
taken  under  the  Overholding 
Tenants  Act,  R.S.O.  1897,  ch. 
171:— 

Held,  that  the  evidence 
sustained  the  finding  of  the 
County  Court  Judge  that  no 
complete  agreement  for  a new 
lease  was  ever  made,  but  that 
the  tenant  held  over  expecting 
that  an  agreement  would  be 
arrived  at. 

The  tenant,  overholding  after 
the  1st  of  March,  did  so  with 
the  consent  of  the  landlord  pend- 
ing negotiations.  When  the 
negotiations  came  to  an  end,  the 
landlord  on  the  19th  of  March, 
served  a notice  requiring  the 
tenant  to  give  up  possession  on 
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the  23rd  March.  Upon  the 
tenant’s  failure  to  give  up  pos- 
session on  that  day,  the  landlord 
took  proceedings  under  the  Act 
without  any  further  demand  of 
possession : — 

Held,  that  the  tenant  was, 
after  the  1st  March,  a tenant  at 
will ; the  notice  had  the  effect 
of  extending  his  right  of  occu- 
pation till  the  23rd  March  ; and 
a demand  of  possession  after 
that  date  was  necessary  to  give 
the  county  court  Judge  juris- 
diction under  sec.  3 of  the  Act. 
Re  Grant  and  Robertson,  297. 

Lease  — Unauthorized  Act  of 
Agent — Renewal.] — See  Divis- 
ion Courts,  2. 


LEGACY. 

See  Will. 


LETTERS  OF  ADMINISTRA- 
TION. 

See  Executors  and  Admin- 
istrators, 3. 


LETTERS  PATENT. 

Cancellation  of — Order  in 
Council.] — See  Company,  2. 


LIFE  INSURANCE. 

1.  Bequest  to  Wife — Subject 
to  Payment  of  Debts.] — Policies 
of  life  insurance  were,  by  the 
terms  thereof,  made  payable  to 
the  insured’s  personal  repre- 
sentatives, but,  by  his  will,  after 
directing  the  payment  of  his 


just  debts,  etc.,  out  of  his  general 
estate,  he  devised  and  bequeath- 
ed to  his  widow,  all  his  estate, 
including  the  policies,  subject  to 
the  payment  of  said  debts  : — 

Held,  that  the  widow  only 
took  the  policies  subject  to  the 
payment  of  the  debts.  Re 
Wrighton,  630. 

2.  Benefit  of  Wife  and  Chil- 
dren— Insurance  Act,  sec.  160 
— Declaration  by  Will — Identi- 
fication of  Policy  — - Residuary 
Estate — “Including.”] — A test- 
ator, being  the  holder  of  a policy 
of  life  insurance,  payable  to 
“ his  order  or  heirs,”  made  his 
will  by  which  he  devised  real 
estate,  and  proceeded  : “ I give 

the  residue  of  my  property,  in- 
cluding life  insurance  to  my 
wife  . . . and  to  my  youngest 
children  . . . — 

Held,  that  the  will  sufficiently 
identified  the  policy  within  the 
meaning  of  sec.  160  of  the  In- 
surance Act,  R.S.O.  1897,  ch. 
203,  and  operated  as  a valid 
declaration  under  the  statute 
in  favour  of  wife  and  children 
to  the  exclusion  of  creditors. 

Re  Cheeseborough  (1897),  30 
O.R  639,  applied. 

Held , also,  that  the  word  “in- 
cluding” in  the  will  did  not 
mean  that  the  life  insurance  was 
a part  of  the  residuary  estate, 
but  that  it  was  given  in  addition 
to  the  residuary  estate.  Re 
Harkness,  720. 

Fraud  of  Agent — Payment 
by  Bank.]  — See  Banks  and 
Banking,  1. 
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LIMITATION  OF  ACTIONS. 

1 . Mortgage  — Interest — De- 
fault.]— Under  a mortgage  con- 
taining the  statutory  provision 
that  in  default  of  the  payment 
of  the  interest  the  principal 
shall  become  payable,  default  in 
payment  of  interest  has  the 
effect  of  making  the  principal 
payable  as  if  the  time  for  pay- 
ment had  fully  come  and  a right 
of  action  therefor  then  arises 
and  the  Statute  of  Limitations 
then  begins  to  run. 

Judgment  of  Street,  J.,  6 0. 
L.R.  247,  affirmed.  McFadden 
v.  Brandon , 610. 

2.  Real  Property  Limitation 
Act. — Title  to  Undivided  Half 
of  Lot — Possession  as  against 
Co-tenant  in  Common — Hus- 
band and  Wife  — Married 
Women's  Property  Act,  1872 — 
Declaration  of  Title — Rights  of 
True  Owner.] — On  and  after  the 
1st  March,  1872,  the  defendants 
and  one  A.  were  the  owners  as 
tenants  in  common  of  a lot  con- 
taining 50  acres,  and  A.  alone 
was  in  possession.  He  died  on 
the  30th  March,  1872,  having 
by  his  will  devised  his  undivided 
half  to  his  wife  for  life.  The 
remainder  descended  to  his 
father.  After  A.’s  death  his 
widow  continued  in  possession 
of  the  whole  lot.  On  the  4th 
March,  1873,  she  intermarried 
with  the  plaintiff,  and  they  con- 
tinued in  sole  possession  until 
the  24th  December,  1887,  when 
they  conveyed  the  south  half  of 
the  lot  to  the  defendant,  who 
entered  into  possession  thereof. 
The  plaintiff  and  his  wife  con- 


tinued in  possession  of  the  north 
half  till  the  death  of  the  wife, 
without  issue,  on  the  3rd  March, 
1903,  and  after  that  the  plaintiff 
remained  in  possession.  A.’s 
father  died  in  1885,  having 
devised  his  undivided  estate  in 
remainder  in  the  whole  lot  to 
the  defendant.  The  plaintiff 
sought  a declaration  that  he  was 
seised  in  fee  simple  of  an  un- 
divided half  of  the  north  half, 
namely,  the  defendant’s  original 
undivided  half,  by  virtue  of 
possession  for  more  than  the 
statutory  period. 

Held,  Maclennan  and  Mac- 
laren,  JJ.A.,  dissenting,  that,  as 
against  the  defendant,  the  pos- 
session was  that  of  the  plaintiff’s 
wife,  not  of  the  plaintiff  and  his 
wife  jointly,  and  that  if  that 
possession  ripened  into  a title,  it 
was  gained  by  the  wife  alone, 
and  during  her  lifetime.  At  the 
time  of  the  marriage  she  was  in 
sole  possession,  and  as  against 
the  defendant’s  undivided  half 
the  Statute  of  Limitations  had 
begun  to  run  in  her  favour ; the 
interest  in  real  estate  which  she 
thus  had  was  secured  to  her  on 
her  marriage  by  sec.  1 of  the 
Married  Women’s  Property  Act, 
1872,  free  from  any  estate  or 
claim  of  the  plaintiff 

Semble,  although  the  plaintiff 
was  not  entitled  to  a declaration 
of  title,  that  he  could  not  be  dis- 
possessed by  the  defendant. 

Judgment  of  Britton,  J.,  re- 
versed. Myers  v.  Ruport  et  al., 
668. 

Action  against  Municipal 
Corporation  for  Non-repair — - 
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Opening  in  Sidewalk  — Three 
Months'  Limitation .] — See 
Municipal  Corporations,  8. 


LIMITATIONS,  STATUTE  OF. 

Execution  Against  Lands — 
Renewals .] — See  Execution,  1. 


LIS  PENDENS. 

See  Vendor  and  Purchaser,  1. 


LOCAL  OPTION. 

By-law  — Second  Reading 
Without  Formal  Motion — Irre- 
gularity^— See  Municipal  Cor- 
porations, 5. 


LOCATEE 

Of  Indian  Lands.] — See  In- 
dians. 

LORD  CAMPBELL’S  ACT. 

See  Executors  and  Adminis- 
trators, 1,  2. 


LUNATIC. 

1.  Civil  Liability — Trespass 
to  Property — Setting  Fire  to 
Barn.]  — A lunatic  is  civilly 
liable  in  damages  to  persons  in- 
jured by  his  acts,  unless  utterly 
blameless.  Where  a lunatic  de- 
fendant had  set  fire  to  a barn, 
and  the  evidence  shewed  that, 
while  not  responsible  to  the  ex- 
tent of  an  ordinary  man,  he  was 
not  utterly  unconscious  that  he 
was  doing  wrong  : — 


Held , that  he  was  liable  for 
the  damage  done.  Stanley  v. 
Hayes,  81. 

Trust  for  Support  of — Dis- 
cretion of  Executors.]  — See 
Trusts  and  Trustees,  1. 

MANDATORY  INJUNCTION. 

Enforcing  Contract — Sale  of 
Tickets.] — See  Street  Railway, 
1,  2. 


MARRIED  WOMEN’S  PRO- 
PERTY. 

Married  Womens  Property 
Act  187 % — Joint  Possession 
with  Husband.]  — See  Limita- 
tion of  Actions,  2. 


MASTER  AND  SERVANT. 

1.  Injury  to  Servant — Em- 
ployment of  Child  in  Factory — 
Factories  Act — Misrepresenta- 
tion as  to  Age  — Dangerous 
Machinery — Warning — Negli- 
gence— Jury.] — The  plaintiff,  a 
boy  of  ten,  wilfully  misrepre- 
sented his  age  as  fourteen,  and 
was  employed  by  the  defendants 
in  their  factory.  He  was  not 
put  at  dangerous  work,  but  in 
going  to  his  work  through  a 
room  in  which  there  were  boxes 
and  dangerous  machines,  instead 
of  taking  the  regular  passage- 
way, which  he  knew  of  and  had 
used,  he  took  a short  cut  be- 
tween the  boxes  and  machines, 
and  was  injured  by  one  of  the 
latter : — 

Held,  Meredith,  J.,  dissent- 
ing, that  the  provision  of  the 
Factories  Act,  R.S.O.,  1897,  ch. 
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256,  sec.  3,  that  no  child  (as  de- 
fined by  sec.  2,  sub-sec.  5)  shall 
be  employed  in  a factory,  is  to 
protect  young  children  from 
dangerous  employment.  It  is 
not  enough  to  take  the  state- 
ment of  a child  as  to  his  age  ; 
the  employer  must  satisfy  him- 
self by  reasonable  means  that 
the  applicant  for  work  is  of  the 
requisite  age  ; and  it  is  for  the 
jury  to  say  whether  reasonable 
precautions  have  been  taken. 
The  illegal  employment  may  be 
evidence  of  negligence. 

Upon  the  facts  of  this  case  it 
was  for  the  jury  to  say  whether 
sufficient  warning  had  been 
given  by  the  defendants  to  pro- 
tect the  plaintiff — having  regard 
to  his  age  and  the  danger  of  the 
place.  McIntosh  v.  Firstbrook 
Box  Co.,  419. 

2.  Injury  to  Servant — Death 
— Absence  of  Direct  Evidence 
as  to  Cause  of  Injury  — In- 
ference— Case  for  Jury — Dan- 
gerous Machinery  — Factories 
Act.~\ — Appeal  from  judgment 
of  Divisional  Court,  reported  7 
O.L.R.  340,  dismissed.  Billings 
v.  Semmens  et  al,  540. 

3.  Injury  to  Servant — Work- 
men’s Compensation  Act — De- 
fect in  Ways , Works,  etc. — 
Person  Intrusted  with  Duty  of 
Seeing  that  Condition  Proper — 
Negligence  — R.S.O.,  1897,  ch. 
160,  secs.  3 (A  6 (1).]—' The 
plaintiff  was  employed  by  the 
defendants  as  a carpenter,  and 
was  engaged  in  shingling  a 
building  when  a cleat  which  he 
was  using  as  a means  of  support 
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gave  way  and  he  was  thrown  to 
the  ground  and  injured.  There 
was  evidence  that  the  cleat  gave 
way  owing  to  one  of  the  shingles 
to  which  it  was  attached  not 
having  been  properly  fastened 
to  the  roof,  and  that  the  mode 
adopted  of  fastening  it  and  the 
other  cleats  on  the  roof  was  an 
unsafe  one  It  did  not  appear 
by  whom  the  cleats  had  been  put 
on ; they  were  on  before  the 
plaintiff  began  to  shingle  the 
roof ; and  he  was  not  one  of  the 
workmen  employed  on  the  build- 
ing when  they  were  put  on: — 

Held,  that  the  cleat  was  part 
of  “the  ways,  works,  machinery, 
plant,  buildings  or  premises  con- 
nected with,  intended  for  or  used 
in  the  business  of  the  employer,” 
within  the  meaning  of  sub-sec.  1 
of  sec.  3 of  the  Workmen’s  Com- 
pensation for  Injuries  Act,  R.S.O. 
1897,  ch.  160  ; and  there  being 
evidence  upon  which  a jury 
might  find  that  the  cleat  was 
defective  in  that  it  was  not 
securely  fastened,  that  the  de- 
fective condition  was  the  proxi- 
mate cause  of  the  injury,  and 
that  it  was  due  to  the  negligence 
of  the  defendants’  workmen  who 
put  on  the  cleats,  the  defendants 
would  be  answerable  for  that 
negligence  (if  found)  as  being 
negligence  of  persons  intrusted 
by  them  with  the  duty  of  see- 
ing that  the  condition  or 
arrangement  of  the  ways,  etc., 
was  proper,  within  the  meaning 
of  sub-sec.  1 of  sec.  6. 

When  the  plaintiff  began  work 
he  had  a right  to  assume  that 
the  work  previously  done,  in- 
cluding the  means  provided  for 
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the  safety  of  the  workmen,  had 
been  done  with  care  and  with- 
out negligence. 

Judgment  of  a Divisional 
Court,  7 0.  L.  R.  376,  affirmed. 
Markle  v.  Donaldson  etal.,  6 82. 

Employer  s Liability — Negli- 
gence— Want  of  Guard.] — See 
Negligence,  1. 

See,  also,  Negligence,  2. 


MASTER  IN  CHAMBERS. 

Jurisdiction  — - Execution — 
Staying  Proceedings.]  — See 
Execution,  2. 


MORTGAGE. 

1.  Chattel  Mortgage— Mortgage 
on  Lands  as  Additional  Secur- 
ity— Appropriation  of  Goods  by 
Mortgagee  — Power  of  Sale — 
“ Proceeding  ” — R.S.0. 1897 , ch. 
13e3,  sec.  23.] — A mortgage  on 
lands  was  given  as  additional 
security  for  the  amount  secured 
by  a chattel  mortgage.  On  de- 
fault in  payment,  a warrant  was 
issued  under  the  chattel  mort- 
gage, and  the  goods  were  seized 
and  taken  out  of  the  mortgagor’s 
possession.  Although  a form  of 
sale  was  gone  through  no  sale 
actually  took  place,  but  the 
goods  were  taken  possession  of 
by  the  mortgagee  and  appro- 
priated to  his  own  use.  More 
than  ten  years  after,  the  mort- 
gagor’s possession  of  the  land 
not  having  being  in  any  way 
interfered  with,  an  assignee  of 
the  mortgagee  attempted  to  ex- 
ercise power  of  sale  under  the 
mortgage  of  the  lands  : — 

51 — VOL  VIII,  o.l.r. 


Held , that  the  intended  sale 
was  a “proceeding”  under  sec. 
23  of  R.S.O.,  1897,  ch.  133, 
which  the  assignee  of  the  mort- 
gagee was  precluded  from  taking 
under  that  section  after  ten 
years. 

Held,  also,  that  the  mortgagee 
of  the  chattels,  having  appro- 
priated them  to  his  own  use, 
and  being  unable  to  restore  them 
in  proper  plight  and  condition, 
could  not  enforce  payment  of 
the  mortgage  debt.  McDonald 
v.  Grundy,  113. 

2.  Account  — Payments  by 
Mortgagees — Release  of  Claim 
— Improvements  — Solicitor  — 
Negotiation  of  Sale  — Commis- 
sion.]— Mortgagees  of  land,  the 
mortgage  being  in  default,  made 
an  agreement  for  sale  to  C.,  who 
paid  nothing,  but  entered  into 
possession  and  made  improve- 
ments, and  in  order  to  do  so 
borrowed  money  from  N.,  and 
assigned  to  N.  his  agreement 
from  the  mortgagees  ; the  agree- 
ment and  the  assignment  were 
registered.  The  mortgagees 
found  another  purchaser,  and 
paid  N.  a sum  of  money  for  a 
release  of  his  claim: — 

Held,  that  upon  an  account- 
ing  by  the  mortgagees,  at  the 
suit  of  the  mortgagors,  on  the 
basis  of  the  second  sale,  the 
mortgagees  were  entitled  to 
credit  for  the  money  paid  to  N. 

Held,  also,  that  they  were  en- 
titled to  credit  for  a small  sum 
paid  to  their  solicitor  for  nego- 
tiating the  second  sale — a ser- 
vice which  comes  within  the 
scope  of  the  professional  duties 
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and  employment  of  a solicitor. 
Laws  et  ux.  v.  Toronto  General 
Trusts  Corporation , 522. 

Assignment  of.] — See  Princi- 
pal and  Surety. 

Covenant  to  Insure  — Loss 
Payable  to  Mortgagee  — Ap- 
praisement— Right  of  Action.] 
— See  Fire  Insurance. 

Interest — Default.]  — See 
Limitation  of  Actions.  1. 


MOTION  FOR  JUDGMENT. 

Admissions  — Pleading  — 
Con.  Rules  259,  261 , 616.] — 
Consolidated  Rule  616  is  not 
intended  to  apply  to  the  case  of 
alleged  insufficiency  in  law  of 
the  statements  of  fact  pleaded 
in  the  defence. 

A motion  for  judgment  should 
not  under  such  circumstances 
be  made  under  that  Rule,  but 
the  procedure  indicated  in  Rule 
259  or  Rule  261  should  be 
adopted.  Edward  v.  Cole,  140. 


MUNICIPAL  CORPORATIONS. 

1.  Local  Improvements — Ap- 
portionment of  Part  of  Cost 
Between  the  City  and  Railway 
Companies — Court  of  Revision 
— Appeal  from  to  County  Judge 
— Prohibition.]  — By  sec.  41 
of  R.S.O.  1897,  ch.  226,  and 
sec.  75  of  R.S.O.  1897,  ch.  224, 
an  appeal  lies  to  the  county 
Judge,  not  only  from  a decision 
of  the  Court  of  Revision,  but 
also  from  the  refusal  to  decide 
an  appeal;  and  by  sec.  6 of  62 
Viet.  (2)  ch.  27,  the  appeal  in 


such  case  may  be  at  the  instance 
of  the  municipal  corporation  or 
of  the  assessment  commissioner 
or  assistant  assessment  commis- 
sioner. 

After  a petition  had  been  pre- 
sented to  a city  council  for  the 
construction,  as  a local  improve- 
ment, of  bridges  over  railway 
tracks  where  they  crossed  one 
of  the  streets,  and  asking  that  a 
proportionate  part  of  the  cost 
should  be  imposed  on  the  rail- 
ways and  on  the  city  generally, 
and  after  lengthy  proceedings 
in  which  the  validity  of  by-laws 
passed  for  the  carrying  out  of 
the  work  was  questioned,  a by- 
law was  passed  purporting  to 
be  made  in  pursuance  of  a 
petition  of  ratepayers  under  sec. 
654of  the  Municipal  Act,  where- 
by the  matter  of  the  assessment 
for  the  cost  of  the  work  was 
referred  to  the  city  engineer, 
under  which  he  made  his  report 
and  a reference  thereof  was  then 
made  to  the  court  of  revision, 
which  determined  that  such 
assessment  was  invalid  and  re- 
fused either  to  confirm  it  or  to 
make  any  assessment  under  it: — 

Held,  that  the  county  Judge 
could  properly  entertain  an  ap- 
peal from  the  court  of  revision 
at  the  instance  of  the  city  and 
the  assistant  assessment  commis- 
sioner, and  an  application  for 
prohibition  was  refused.  In  re 
Dundas  Street  Bridges ; In  re 
Hunter  and  Corporation  of 
City  of  Toronto , 52. 

2.  Highways — Bell  Telephone 
Company  — Control  by  Muni- 
cipality — Bona  fides.]  — The 
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plaintiffs,  whose  system  of  com- 
munication had  been  in  operation 
in  the  Town  of  Owen  Sound  for 
some  years,  changed  their  office 
and  in  connection  with  the 
change  wished  to  carry  their 
wires  to  that  office  across  the 
street  in  which  it  was  situated 
underground  in  a cond  ait,  instead 
of  overhead  by  poles,  and  the 
defendants  refused  to  consent : — 

Held , that  the  defendants’ 
power  under  the  statutes  43 
Viet.  ch.  64  (D.)  and  45  Viet, 
ch.  95  (D.)  to  regulate  the  mode 
of  user  of  the  streets  must  be 
exercised  in  good  faith  in  the 
interests  of  the  public  and  of  the 
municipality  and  not  for  ulterior 
purposes,  and  (as  found  on  the 
evidence)  not  having  been  so 
exercised,  was  of  no  effect.  Bell 
Telephone  Go.  v.  Town  of  Owen 
Sound,  74. 

3.  Village  — - Detachment  of 
Lands  therefrom — Annexation 
to  Township  — Petition  — De- 
scription of  Area — Schedules — 
Consol.  Mun.  Act,  1903, 3 Edw. 
VII.  ch.19,  sec.  18  ( 0.).] — Under 
sec.  18  of  the  Consol.  Mun.  Act, 
1903,  3 Edw.  VII.  ch.  19  (O.), 
which  provides  for  the  detach- 
ment of  a special  area  in  a 
village,  and  for  its  annexation 
to  an  adjoining  township,  it  is 
not  essential  that  the  whole  area 
sought  to  be  detached  should  be 
set  out  in  one  petition ; there 
may  be  separate  petitions  setting 
out  distinctive  portions  ; nor  is 
it  essential  that  the  area  so  de- 
tached, and  the  metes  and  bounds 
of  the  new  limits,  should  be  set 
out  in  the  by-law ; it  is  sufficient 


if  they  are  set  out  in  schedules 
attached  thereto.  In  re  Cor- 
poration of  Southampton  and 
Corporation  of  Bruce,  106. 

4.  Local  Improvement  By- 
law— Personal  Service  of  Notice 
— Waiver  — Municipal  Act, 
1903 , sec.  669  (la) — Court  of 
Revision .] — It  is  a fatal  objec- 
tion to  the  validity  of  a muni- 
cipal by-law  authorizing  a work 
as  a local  improvement,  that 
notice  of  the  intention  of  the 
council  to  undertake  the  work 
was  not  given  to  the  owners  of 
the  property  benefited  thereby, 
by  personal  service,  etc.,  as  pro- 
vided by  sec.  669  (la)  of  the 
Municipal  Act,  1903. 

Semble,  that  an  owner  might 
waive  such  notice;  but  held , 
that  in  this  case  there  was  no 
conduct  amounting  to  waiver. 

Semble,  also,  that  while  the 
direction  of  the  statute  (sec.  64 
of  the  Assessment  Act,  R.S.O., 
1897,  ch.  224),  that  the  mem- 
bers of  the  court  of  revision  are 
to  be  sworn,  should  not  be 
ignored,  it  does  not  follow  that 
neglect  or  failure  to  take  the 
oath  renders  their  acts  void. 

Order  of  Boyd,  C.,  7 O.L.R. 
146,  reversed.  In  re  McCrae 
and  Village  of  Brussels,  156. 

5 . Meetings  o f Council — Pro- 
cedure— Local  Option  By-law — 
Second  Reading  Without  For- 
mal Motion — Approval  by  Vote 
of  Ratepayers — Motion  to  Quash 
— Discretion — Delay.'] — A local 
option  by-law  was  introduced 
in  a town  council  on  the  5th 
October,  1903,  and  a motion 
that  it  be  read  a first  time  was 
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carried,  after  discussion,  on  a 
division  of  eight  to  two.  On 
the  17  th  November  a motion 
that  the  second  reading  should 
be  deferred  till  January  was 
lost  on  a division  of  three  to 
seven.  The  council  then  went 
into  committee  of  the  whole  and 
reported  the  by-law,  which  was 
then  “ read  and  passed  as  having 
had  its  second  reading,”  but 
without  any  motion  that  it  be 
read  a second  time.  The  by-law 
was  then  submitted  to  the  elec- 
tors, as  provided  by  the  Liquor 
License  Act  and  the  Municipal 
Act,  and  was  approved  by  a vote 
of  869  to  679.  On  the  11th 
January,  1904,  the  by-law  was, 
on  motion,  read  a third  time  in 
the  council,  and,  also  on  motion 
adopted  as  final.  On  the  23rd 
April,  1904,  a motion  to  quash 
the  by-law,  on  the  ground  that 
there  was  no  motion  for  a second 
reading,  was  launched.  The 
procedure  by-law  of  the  council 
contained  a provision  that  in 
proceedings  of  the  council  the 
law  of  Parliament  should  be 
followed  in  cases  not  provided 
for.  The  procedure  followed  in 
this  case  was,  however,  the 
usual  procedure  of  the  coun- 
cil : — 

Held,  that  the  matter  was 
one  of  internal  regulation,  of 
which  the  mayor  was  the  judge, 
subject  to  the  appellate  jurisdic- 
tion of  the  council ; that,  even 
if  there  was  an  irregularity,  a 
by-law  passed  pursuant  to  a 
statute  and  adopted  by  vote  of 
the  people  should  not  be  quashed 
by  reason  thereof ; and  further, 
that  as  a matter  of  discretion, 


and  in  view  of  the  delay  in 
moving,  the  motion  should  be 
refused.  Re  Kelly  and  Town 
of  Toronto  Junction , 162. 

6.  Audit  of  Accounts — Audit 
by  Person  Appointed  — Ap- 
proval by  Attorney -General.'] — 
A person  appointed  by  the  Pro- 
vincial Auditor,  pursuant  to  the 
provisions  of  the  Act  respecting 
the  audit  of  municipal  accounts, 
R.S.O.  1897,  ch.  228,  to  audit 
the  accounts  of  a municipality, 
has  no  right  of  action  against 
the  municipality  for  his  fees  and 
expenses  until  three  months 
after  the  amount  thereof  has 
been  specifically  determined  by 
the  Provincial  Auditor  with  the 
approval  of  the  Attorney-Gen- 
eral or  other  minister,  as  re- 
quired by  sec.  16  of  the  Act. 
The  approval  by  the  Attorney- 
General  of  a tariff  according  to 
which  the  fees  and  expenses  are 
made  up  and  allowed  by  the 
Provincial  Auditor  is  not  suf- 
ficient. 

Judgment  of  Boyd,  C.,  re- 
versed. Williamson  v.  Town- 
ship of  Elizabethtown,  181. 

7.  Extending  Drain  into  Ad- 
joining Municipality  — Terms 
and  Conditions  — Award  of 
Arbitrators — Invalid  Award — 
Consolidated,  Municipal  Act, 
1903 , secs.  551/,,  555.] — Arbitra- 
tors made  an  award,  purporting 
to  be  under  sec.  555  of  the  Con- 
solidated Municipal  Act,  1903,  3 
Edw.  VII.  ch.  19  (0.),  permitting 
an  extension  of  a sewer  from 
one  municipality  into  another, 
but  no  by-law  had  ever  been 
passed  by  the  former  defining 
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the  lands  to  be  taken  or  affected, 
or  the  route  of  the  sewer,  and 
there  were,  moreover,  no  terms 
or  conditions  imposed  upon  the 
former  by  the  award. 

Held , affirming  the  decision  of 
Teetzel,  J.,  that  the  award  was 
bad,  and  should  be  set  aside. 

Moss,  C.J.O.,  and  Maclennan, 
J.  A.,  dissenting.  The  Township 
of  Waterloo  v.  The  Town  of 
Berlin , 335. 

8.  Opening  in  Sidewalk  by 
Permission  of  Corporation — 
Negligence  of  Licensee  — Lia- 
bility of  Corporation  — Three 
Months  Limitation  — R.  S.  0. 
1897,  ch.  <2<23,  secs.  606,  639.]— 
Sec.  606  of  the  Municipal  Act, 
R.S*0.  1897,  ch.  223,  which  re- 
quires an  action  against  a muni- 
cipal corporation  for  its  default 
in  keeping  its  streets  in  repair 
to  be  brought  within  three 
months,  applies  to  an  action 
against  a corporation  for  an  ac- 
cident occasioned  by  the  failure 
to  properly  guard  an  opening 
made,  with  the  corporation’s 
permission,  in  the  sidewalk  ad- 
joining certain  premises  for  ac- 
cess to  the  cellar  thereof  ; at  all 
events  it  was  never  intended 
that  the  granting  of  such  per- 
mission, authorized  by  sec.  639 
of  the  Act,  should  render  the 
corporation  liable  for  the  acts 
and  omissions  of  its  licensee, 
except  subject  to  the  above  re- 
quirements of  section  606. 

Judgment  of  Boyd,  C.,  2 O.L. 
R.  579,  affirmed.  Minns  v.  Cor- 
poration of  the  Village  of 
Omemee,  508. 


9.  By-law  Closing  Street  — 
Ultra  Vires — Ordnance  Lands 
— Consent  of  the  Dominion 
Government — Subsequent  Am- 
ending By-law.] — The  defend- 
ants’councilpassed  a by-law  clos- 
ing a certain  street,  which  by 
reason  of  sec.  628  of  the  Con- 
solidated Municipal  Act,  3 Edw. 
VII.,  ch.  19,  they  had  no  power 
to  do  without  the  consent  of  the 
Dominion  Government,  first 
obtained  and  recited  in  the  by- 
law. They,  then,  applied  for 
and  obtained  this  consent,  and 
a fortnight  afterwards  passed 
an  amending  by  -law  reciting 
the  same : — 

Held,  on  motion  to  quash, 
that  when  the  first  by-law  was 
passed,  the  powers  of  the  city 
council  were  spent,  and  being  a 
void  by-law,  it  could  not  be 
rendered  valid  by  the  consent 
subsequently  obtained,  and  the 
amending  by-law.  In  re  John 
Inglis  Co.,  Ltd.,  and  The  City  of 
Toronto,  570. 

10.  County  By-law — Altera- 
tion of  Boundaries  of  Local 
Municipalities — Misdescription 
— Petitions  — Notice — Waiver 
— Arbitration  and  Award  — 
Motion  to  Quash  By-law — Ap- 
plication by  Minor  Municipal- 
ity.] — It  is  no  objection  to  a 
by-law  of  a county  council, 
under  sec.  18  of  the  Municipal 
Act,  3 Edw.  VII.,  ch.  19  (0), 
detaching  two  parcels  of  land 
from  one  municipality  and  add- 
ing them  to  another,  that  the 
petition  for  the  by-law  asks  to 
have  only  one  of  the  parcels 
detached,  for  the  council,  being 
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once  set  in  motion,  may,  in  the 
exercise  of  its  discretion,  detach 
all  or  less  or  more  than  the 
territory  described.  But  there 
must  be  a real  exercise  of  dis- 
cretion before  the  power  is  acted 
upon,  it  being  judicial  in  its 
nature. 

The  by-law  of  the  county 
council  in  question  in  this  case 
was  objectionable  when  passed 
because  it  altered  the  limits  of 
a village  without  intending  to 
alter  them  to  the  extent  actually 
effected,  and  without  consider- 
ing the  expediency  of  so  altering 
them;  the  objection  was  not 
waived  by  the  act  of  the  village 
council  in  passing  a by-law 
appointing  their  arbitrator, 
because  they  were  mislead  by 
the  untrue  recitals  in  the  county 
council’s  by-law  that  the  peti- 
tions covered  the  whole  of  the 
lands  detached;  and  the  objec- 
tion was  one  upon  which  the 
by-law  should  be  quashed — not 
one  to  be  cured  by  the  arbitra- 
tors correcting  the  description. 

Notice  should  have  been  given 
to  the  village  council  before  the 
county  council  acted  upon  the 
petitions;  but  that  objection 
was  apparent  on  the  face  of  the 
county  by-law,  and  was  waived 
by  the  village  council  appoint- 
ing an  arbitrator. 

The  village  corporation  had 
the  right,  under  sec.  378a,  of  the 
Municipal  Act,  to  apply  to  quash 
the  by-law. 

Order  of  MacMahon,  J..  ante 
106,  reversed.  In  re  Village  of 
Southampton  and  County  of 
Bruce , 664. 


[VOL. 

11.  Repair  of  Sidewalk  — 
Proper  Construction  — Incom- 
plete State — Plaintiffs  Knowl- 
edge of — Injury  to — Misadven- 
ture.] — The  defendants  were 
taking  up  an  old  and  putting 
down  a new  board  sidewalk  on 
a street  and  had  completed  the 
work  up  to  a point  somewhere 
in  front  of  plaintiff’s  shop  when 
the  workmen  were  taken  away 
to  perform  some  urgent  work  in 
another  part  of  the  town  and 
were  away  about  a day  and  a 
half.  Plaintiff,  who  was  aware 
of  what  was  being  done  and  of 
the  incomplete  state  in  which 
the  work  was  left,  in  the  day- 
light drove  up  in  a cart  and  in 
alighting  slipped  off  the  un- 
finished end  of  the  sidewalk  and 
was  injured: — 

Held , that  the  defendants 
were  not  liable  for  the  injury. 
Belleisle  v.  The  Corporation  of 
the  Town  of  Hawkesbury,  694. 

12.  Dangerous  Machine  m 
Highway — Use  by  Independent 
Contractors  — Precautions  — 
Injury  to  Passer-by — Liability 
of  Corporation  and  Contract- 
ors.']— In  a public  and  busy 
street  of  a city  a horse  which 
was  being  driven  became  fright- 
ened by  a steam  roller  engaged 
in  repairing  an  intersecting 
street,  and,  swerving  suddenly 
upon  the  plaintiff,  who  was 
passing  on  a bicycle,  injured 
him.  The  roller  was  the  pro- 
perty of  the  city  corporation, 
and  was  being  used  by  paving 
contractors  under  a provision  in 
the  contract.  The  work  was 
being  done  for  the  corporation, 
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and  it  necessitated  the  use  of 
the  roller.  It  was  shewn  that 
the  roller  was  a machine  likely 
to  frighten  horses  of  ordinary 
courage  and  steadiness  ; that  of 
this  the  city  corporation’s  ser- 
vants were  aware  ; and  that 
proper  precautions  were  not 
taken  on  the  occasion  in  ques- 
tion to  warn  persons  of  the 
approach  of  the  roller  to  the 
street  on  which  the  horse  was 
passing : — 

Held , that  the  place  where 
the  work  was  to  be  done  and 
the  means  by  and  the  manner 
in  which  it  was  to  be  performed 
made  it  incumbent  on  the  city 
corporation,  if  they  had  been 
doing  the  work  otherwise  than 
through  a contractor,  to  see  that 
proper  precautions  were  taken 
to  guard  against  danger  to  the 
public  from  the  use  of  the  roller; 
and  the  corporation  could  not 
rid  themselves  of  this  obligation 
by  intrusting  the  work  to  a 
contractor. 

Penny  v.  Wimbledon  Urban 
District  Council , [1898]  2 Q.B. 
212,  [1899]  2 Q.B.  72,  followed. 

Held , also,  that  the  contract- 
ors were  bound  equally  with 
the  corporation  to  take  notice 
that  the  roller  was  likely  to 
cause  danger  to  the  public,  and 
their  failure  to  take  proper  pre- 
cautions occasioned  the  acci- 
dent. 

Judgment  of  Meredith,  C.J. 
C.P.,  affirmed.  Kirk  v.  City  of 
Toronto  et  at.,  730. 

By-laws  as  to  Cattle  Running 
at  Large  — Powers  of]  — See 
Railways,  5. 


Drainage — Cost  of  Repairs — 
Varying  Apportionment.] — See 
Drainage. 

Note  Made  by  Municipal  Offi- 
cers for  Municipal  Purposes — 
Personal  Liability.] — See  Set- 
Off. 

Purchase  of  Property  Subject 
to  Mortgage.] — See  Vendor  and 
Purchaser,  2. 

Sewage  Farm  — Nuisance — 
Damages.] — See  Nuisance. 

Way — Non-Repair  — Notice 
of  Accident.] — See  Way. 


NEGLIGENCE. 

1.  Proximate  Cause  — Evi- 
dence — Defect  — Want  of 
Guard.]  — The  plaintiff s hus- 
band, who  was  working  on  a 
platform  projecting  a few  feet 
from  a gallery  in  the  defendants’ 
workshop,  fell  from  the  platform 
and  was  killed,  there  being  no 
evidence  to  show  how  he  fell. 
There  was  no  railing  or  guard 
to  the  platform,  but  when  the 
deceased  was  last  seen  he  was 
standing  on  the  platform  near 
the  gallery  in  a place  of  safety, 
and  after  that  up  to  the  time 
when  he  was  found  lying  on  the 
floor  of  the  workshop  nothing 
had  happened  in  connection  with 
his  work  to  make  it  necessary 
for  him  to  change  his  position: — 

Held , Meredith,  C.J.,  dissent- 
ing, that  there  was  no  case  to 
go  to  the  jury,  it  being  merely 
at  best  a matter  of  conjecture 
that  the  accident  had  happened 
because  of  the  want  of  a guard. 
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Judgment  of  Britton,  J.,  at 
the  trial  reversed.  Brown  v. 
Water ous  Engine  Co.,  37. 

2.  Employer  and  Workman 
— R.S.O.  1897,  ch.  160,  secs.  5, 6 
— Workmens  Compensation  for 
Injuries  Act — Defect  in  Con- 
dition of  Works — Private  Rail- 
way— Applicability  of  Act.] — 
The  defendants,  manufacturers, 
had  on  their  premises  a private 
line  of  railway  with  switches, 
turn  outs,  etc.,  connected  with 
one  of  the  regular  railway  lines, 
and  over  which  ordinary  freight 
cars  and  steam  locomotives  used 
for  the  purpose  of  the  defendants’ 
business,  were  drawn  or  pro- 
pelled in  the  usual  manner.  The 
plaintiff,  a switchman,  in  the 
employ  of  the  defendants,  while 
engaged  in  coupling  some  cars, 
had  his  foot  caught  either  in 
the  unpacked  frog,  or  in  an  un- 
packed space  between  the  wing 
rail  and  the  frog,  or  between  the 
guard  rail  and  the  other  rail, 
whereby  he  was  severely  in- 
jured:— 

Held,  that  the  omission  of  the 
packing  was  a defect  in  the  con- 
dition or  arrangements  of  the 
defendants’  works,  machinery  or 
plant  within  the  meaning  of  sec. 
3,  sub-sec.  1 of  the  Workmen’s 
Compensation  for  Injuries  Act, 
as  well  as  of  sec.  5,  sub-secs.  2 
and  3 of  that  Act  which  applied 
to  defendants’  railway,  and  that 
it  was  for  the  jury  to  say  on  the 
evidence  whether  the  plaintiff 
had  knowledge  and  the  defend- 
ants were  ignorant  of  such 
- defect. 


Judgment  of  a Divisional 
Court,  directing  a new  trial, 
affirmed.  Cooper  v.  The  Ham- 
ilton Steel  and  Iron  Company 
Limited,  353. 

Injury  to  Servant — Defect  in 
Ways,  Works,  etc.] — See  Master 
and  Servant,  2,  3. 

Railways — Failure  to  Fence 
— Contributory  Negligence  — 
Infant  — High  Rate  of  Speed.] 
— See  Railways,  2. 

See  Street  Railways,  3. 

NEW  TRIAL. 

See  Bankruptcy  and  Insol- 
vency. 

NUISANCE. 

Injury  to  Farm  by  Sewage 
— Liability  of  Municipal  Cor- 
poration — Fouling  Natural 
Stream — Damages.]  — The  de- 
fendants, a municipal  corpora- 
tion, were  held  liable  to  the 
plaintiffs  for  damages  sustained 
by  reason  of  sewage  matter 
brought  upon  the  plaintiffs’  land 
by  a creek  which  received  the 
outflow  from  a sewage  farm 
operated  by  the  defendants,  and 
also  for  anthrax  germs  brought 
upon  the  plaintiffs’  land  by 
reason  of  the  defendants’  sewage 
system.  The  defendants,  though 
authorized  by  the  Municipal 
Act  to  undertake  and  carry  out 
the  works,  were  not  authorized 
to  do  so  in  such  a way  as  to 
cause  a nuisance  or  to  injure 
other  persons.  Having  given 
leave  to  the  tanneries,  from 
which  the  anthrax  germs  came, 
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to  connect  their  system  of 
sewers,  the  defendants  were  re- 
sponsible for  the  result.  Al- 
though they  had  forbidden  the 
throwing  of  the  refuse  from 
which  the  germs  were  believed 
to  come,  into  the  sewer,  they 
were  not  relieved  from  liability, 
because  they  had  the  power,  and 
had  not  exercised  it,  of  enforcing 
the  prohibition  by  stopping  the 
connection. 

The  elements  of  damage  in 
such  a case  considered.  Dam- 
ages assessed  for  the  loss  of  an 
animal  which  died  from  anthrax, 
for  the  value  of  lands  rendered 
worthless  by  anthrax,  and  in- 
terest thereon,  for  permanent 
impairment  of  the  value  of  other 
lands,  for  the  value  of  additional 
fencing  to  keep  cattle  from  the 
infected  water,  for  the  loss  of 
pasture,  and  for  pollution  of  the 
air  in  and  about  a dwelling-house. 
The  acts  of  the  defendants  hav- 
ing had  the  natural  effect  of 
giving  rise  to  an  apprehension 
which  had  destroyed  the  value 
of  the  plaintiffs’  property,  the 
defendants  were  held  liable  to 
make  the  loss  good.  Weber  et 
al.  v.  Town  of  Berlin , 302. 


ORDER-IN-COUNCIL. 

Appointment  of  Persons  to 
Prepare  Voters’  List]  — See 
Parliament,  2. 


OVERHEAD  BRIDGE. 

See  Railways,  4. 


OVERHOLDING  TENANT. 

Notice  of  Hearing — Affidavit 
— Service .] — See  Landlord  and 
Tenant,  1. 

Notice  to  Quit — Demand  of 
Possession  — Jurisdiction  of 
County  Court  Judge.]  — See 
Landlord  and  Tenant,  2. 


PARLIAMENT. 

1.  Provincial  Election — Pre- 
sentation of  Petition — Subse- 
quent Denial  by  Two  of  the 
Petitioners  of  the  Statements 
Contained  Therein — Absence  of 
Corroboration — Denial  of  Par- 
ties Interested.] — Within  a few 
days  after  the  presentation  of 
an  election  petition,  signed  in  a 
solicitor’s  presence,  with  the 
affidavits  accompanying  it,  sworn 
to  before  another  solicitor,  de- 
posing to  the  presentation  of 
the  petition  beijig  in  good  faith, 
and  with  reason  to  believe  the 
statements  contained  in  it  were 
true  in  substance  and  in  fact, 
and  after  a retainer  of  the  first 
named  solicitor  to  conduct  the 
proceedings,  two  of  the  peti- 
tioners made  affidavits  virtually 
contradicting  their  former  affi- 
davits, one  of  them  deposing  to 
having  been  intoxicated  at  the 
time  and  unable  properly  to 
realize  what  he  was  doing,  the 
petition  having  been  partially 
read  over  to  him,  some  of  the 
statements  in  which  he  had  since 
found  were  wholly  untrue,  while 
as  to  others  he  knew  nothing; 
the  other  petitioner  stating  that 
he  was  an  old  man,  unable  to 
read  or  write,  and  without  the 


790 


INDEX. 


[VOL. 


petition  being:  read  over  or  ex- 
plained to  him,  and  without  his 
having  any  independent  advice 
and  without  his  appreciating 
his  position,  he  was  induced  by 
the  first  named  solicitor  and  a 
hotel  keeper  to  sign  the  petition 
and  swear  to  the  affidavits : — 

Held , that,  in  the  absence,  not 
only  of  any  corroboration  of  the 
statements  made  in  the  subse- 
quent affidavits,  but  in  the  face 
of  their  denial  by  the  parties 
interested,  as  well  as  by  another 
person  then  present,  they  were 
not  sufficient  to  support  an 
application  made  by  the  respon- 
dent, to  set  aside  the  petition. 
Re  North  Renfrew  Provincial 
Election,  Wright  v.  Dunlop,  359. 

2.  Preparation  of  Voters 
Lists  — Dominion  Franchise 
Act,  1898,  sec.  9 — Appointment 
of  Persons  to  Prepare  Lists — 
Order  in  Council — Prohibition 
— Powers  of  High  Court.] — The 
High  Court  of  Justice  for  On- 
tario has  power  to  prohibit 
persons  assuming  to  exercise 
judicial  functions  in  the  prepa- 
ration of  voters’  lists  for  an 
election  to  the  House  of  Com- 
mons for  Canada, if  these  persons 
have  no  authority  in  law  for  the 
exercise  of  any  judicial  func- 
tions in  respect  of  such  lists. 

Re  North  Perth,  Hessin  v. 
Lloyd  (1891),  21  OR.  538,  dis- 
tinguished. 


provincial  lists, instead  of  having 
parliamentary  lists  prepared ; 
but  to  provide  against  the  possi- 
bility of  there  being  no  suffi- 
ciently recent  provincial  lists  in 
some  of  the  electoral  districts, 
sec.  9 was  passed.  This  section 
means  that  when  provincial  lists 
exist  — “are  prepared”  — they 
shall  be  used,  but  when  they  do 
not  exist  the  mode  of  preparing 
them  provided  in  the  section 
may  be  adopted. 

On  the  facts  of  this  case,  it 
was  within  the  power  of  the 
Governor-General  in  council  to 
appoint  all  necessary  officers  for 
the  preparation  of  the  lists,  thus 
making  them  officers  of  a federal 
Court  constituted  by  the  section. 

These  officers  are  to  follow,  as 
far  as  possible,  the  provisions  of 
the  laws  of  the  Province  regu- 
lating the  preparation  and  re- 
vision and  bringing  into  force 
of  the  provincial  lists. 

If  the  order  in  council  ap- 
pointing the  officers  gives  direc- 
tions to  them  in  conflict  with 
the  statute,  the  order,  to  that 
extent,  has  no  effect. 

If  the  officers  do  not  proceed 
in  accordance  with  the  statute, 
they  are  answerable  to  Parlia- 
ment, not  to  the  Court  upon  an 
application  for  prohibition.  Re 
West  Algoma  Voters ’ Lists,  533. 


PARLIAMENTARY  ELECTIONS. 


The  Dominion  Franchise  Act 
of  1898,  61  Yict.  c.  14,  D. 
changed  completely  the  whole 
law  in  regard  to  the  preparation 
of  voters’  lists,  adopting  the 


Controverted  Election  Peti- 
tion — Excessive  Number  of 
Charges — Particulars — {Costs — 
Witness  Fees  — Failure  of 
Charges  — TJninvestigated 
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Charges.'] — At  the  trial  of  a con- 
troverted election  petition  16 
witnesses  were  examined  for  the 
petitioner  generally  and  with 
special  reference  to  six  charges, 
which  were  investigated.  The 
total  number  of  charges  in  the 
particulars  of  record  was  685, 
and  application  was  made  at  the 
trial  to  add  eight  or  ten  more. 
Upon  one  case  of  bribery  being 
proved,  or  perhaps  two,  the  re- 
spondent admitted  responsibility 
for  the  corrupt  act  of  an  agent, 
and  did  not  claim  the  protection 
of  the  saving  clause  of  the 
statute.  Thereupon  the  Court 
declared  the  seat  vacated,  and 
no  farther  evidence  was  given. 
Two  charges  were  proved  ; all 
the  others  taken  up  failed.  It 
was  said  that  225  witnesses 
were  subpoenaed  and  paid  in  all 
$530:— 

Held , that  the  number  of 
charges  was  excessive.  The 
practice  of  heaping  up  particu- 
lars should  not  be  encouraged. 

No  costs  were  allowed  of  the 
charges  which  failed,  nor  of 
witnesses  subpoenaed  for  the 
supplemental  charges. 

The  petitioner  was  allowed  as 
against  the  respondent  a reason- 
ably approximate  apportionment 
of  the  outlay  for  witness  fees  in 
respect  of  the  charges  not  taken 
up,  fixed  at  $230.  Re  North 
Norfolk  Provincial  Election , 
Snider  v.  Little , 566. 


PARTIES. 

1.  Joinder  of  Plaintiffs  — 
“ Series  of  Transactions  ” — 
Common  Motive.] — The  allega- 
tion that  the  defendants  have 


been  actuated  by  the  same 
motive  in  each  of  a number  of 
similar  transactions  between 
them  and  distinct  plaintiffs  is 
not  sufficient  to  constitute  the 
transactions  a “ series”  within 
the  meaning  of  Con.  Rule  185 
so  as  to  enable  the  plaintiffs  to 
join  in  one  action. 

Judgment  of  the  Master  in 
Chambers  affirmed.  Mason  v. 
Grand  Trunk  R.  W.  Co.,  28. 

2.  Joinder  of  Plaintiffs  — 
Causes  of  Action — Pleading — 
Lease — Action  to  Set  Aside — 
Fraud  on  Creditors — Right  of 
Assignee  for  Creditors — Termi- 
nation of] — One  of  the  defend- 
ants mortgaged  land  to  the 
plaintiff  bank,  and  then  made 
an  assignment  under  R.S.O. 
1897,  ch.  147, to  the  other  plain- 
tiff for  the  benefit  of  creditors. 
The  assignee  conveyed  to  the 
bank  the  equity  of  redemption 
in  the  land.  This  action  was 
then  brought  to  have  a lease  of 
the  land  made  by  the  mort- 
gagor to  his  co-defendant  de- 
clared void.  The  bank  alleged 
that  the  lease,  though  dated  be- 
fore the  mortgage,  was  not  made 
until  after  it ; and  both  plain- 
tiffs alleged  that  the  lease  was 
made  voluntarily,  when  the 
lessor  was,  to  the  knowledge  of 
the  lessee,  in  insolvent  circum- 
stances, and  with  intent  to  de- 
fraud creditors  : — 

Held,  that  the  right  to  relief 
upon  the  latter  ground  could  be 
claimed  only  by  the  assignee 
under  sec.  9 of  the  Act,  and  his 
right  terminated  when  he  so 
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dealt  with  the  estate  as  to  render 
the  relief  useless  to  it ; and 
therefore  the  assignee  was  im- 
properly joined  as  a plaintiff. 

Semble,  that  the  proper  order 
would  be  to  strike  out  the  name 
of  the  assignee  as  plaintiff  and 
the  claim  to  set  aside  the  lease 
as  fraudulent  against  creditors. 
The  order  made  below,  7 O.L.R. 
613,  was,  however,  affirmed. 
Bank  of  Hamilton  v.  Ander- 
son, 153. 

Joint  Tort  Feasors  — Mis- 
joinder.'] — See  Water  and 
Watercourses. 


PARTITION. 

No  Common  Title — Easement 
— Right  of  Appeal — Con.  Rules 
767 , 956] — See  Stroud  v.  Sun 
Oil  Company,  748. 


PARTNERSHIP. 

Judgment  against  — Execu- 
tion against  Partners — Regis- 
tered Declaration  — Husband 
and  Wife — Dissolution  of  Part- 
nership — Evidence  — Separate 
Estate  of  Wife.] — Upon  an  issue 
directed  to  determine  whether  a 
man  and  his  wife  were  members 
of  a partnership  and  as  such 
liable  to  have  execution  issued 
against  them  personally  upon  a 
judgment  against  the  partner- 
ship : — 

Held,  that  a registered  statu- 
tory declaration  under  R.S.O. 
1897,  ch.  152,  signed  by  them, 
by  which  they  declared  them- 
selves partners,  was  incontro- 


vertible, by  sec.  5,  as  against  the 
plaintiff,  and  it  was  not  open  to 
the  wife  to  contend  that  she  was 
incapable  of  becoming  a partner 
of  her  husband. 

Semble , if  it  were,  that  the 
contention  would  be  met  by  the 
Married  Woman’s  Property  Act, 
R.S.O.  1897,  ch.  163,  sec.  3,  sub- 
sec. 2,  and  sec.  4. 

Held,  also,  that  a registered 
declaration,  signed  by  the  hus- 
band only,  that  the  partnership 
had  been  dissolved,  was  no  evi- 
dence in  his  favour. 

The  issue  was  found  in  favour 
of  the  plaintiff ; the  execution 
against  the  wife  to  be  limited  to 
her  separate  estate.  Gibson  v. 
Le  Temps  Publication  Co.,  707. 


PATENT  FOR  INVENTION. 

Conflicting  Applications  — 
Arbitration  — Appointment  of 
Arbitrators  — Prohibition — R. 
S.C.  1886,  ch.  6Ji,  sec.  19,  sub- 
sec. 3.] — When  there  are  more 
than  two  conflicting  applications 
for  any  patent,  and  one  of  the 
applicants  has  intimated  to  the 
commissioner  or  deputy  com- 
missioner or  person  appointed  to 
perform  the  duty  of  that  officer, 
that  he  will  not  unite  with  the 
other  applicants  in  appointing 
arbitrators,  the  appointment  may 
be  made  by  that  official  without 
notice  to  or  consultation  of  the 
wishes  of  the  other  applicants ; 
and  he  has  the  absolute  right  to 
decide,  without  possibility  of  his 
decision  being  reviewed  by  pro- 
hibition or  injunction,  whether 
the  conditions  exist  in  which  he 
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should  proceed  to  exercise  the 
power  of  appointment.  Faller 
v.  Aylen,  70. 


POSSESSION. 

Registered  Plan  — S ale  of 
Lots  According  to.] — See  Regis- 
try Laws,  1. 


PRACTICE. 

Criminal  Law  — Right  to 
Exemplification  of  Record.] — 
See  Criminal  Law,  2. 

Division  Court  — Judgment 
Summons  — Order  for  Com- 
mittal.]— See  Division  Court,  1. 

Motion  for  Judgment  — Con. 
Rules,  <259,  261,  616. 

Parties  — Joinder  of  Plain- 
tiffs] — See  Parties,  1,  2. 

Speedy  Trial  — Election  — 
Absence  of  Accused.] — See  Crim- 
inal Law,  1. 

Staying  Proceedings — Vexa- 
tious Action  — Security  for 
CWs.] — Smith  v.  Clarkson,  131. 

Venue  — Preponderance  of 
Convenience  - — Grounds  for 
Changing.] — See  Venue. 

See,  also,  Costs,  Discovery, 
Joinder  of  Actions. 


PRINCIPAL  AND  SURETY. 

Assignment  of  Mortgage  — 
Covenant  of  Assignor  for  Pay- 
ment of  Mortgage — Discharge  of 
part  of  Land  Mortgaged — Re- 
leaseof  Assignor.] — Appeal  from 
judgment  of  Meredith,  C.J.C.P., 
reported  6 O.L.R.  255.  Farm- 
ers' Loan  & Savings  Co.  v. 
Patchett,  569. 

Guarantee  — Conditions 
Modifying  Liability  — Change 
in  Nature  of  Business.] — See 
Guarantee. 


PRIVY  COUNCIL. 

Appeal  to  — Costs  Incurred 
in  Canada  — Rule  1256.] — See 
Costs,  2. 


PROHIBITION. 

Division  Court  — Reviewing 
Finding — No  Evidence.] — See 
Division  Courts,  2. 


PROVINCIAL  ELECTION. 

Presentation  of  Petition  — 
Affidavit  in  Support  — Subse- 
quent Denial  of] — See  Parlia- 
ment, 1. 


PROVINCIAL  LEGISLATURE. 

Power  of — R.S.O.  1897,  c. 
25^.] — See  Constituional  Law, 
2. 


PRECATORY  TRUST. 

See  Will,  7. 


PUBLIC  PROPERTY. 

See  Constitutional  Law,  1. 
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PUBLIC  SCHOOLS. 

Separate  Schools — Christian 
Brothers  — House  for  Teach- 
ers— Contract  Extending  Be- 
yond a Year.] — The  Ottawa 
separate  school  trustees  entered 
into  an  agreement  to  secure  the 
services  of  Christian  Brothers 
as  teachers  in  a proposed  sepa- 
rate school  for  boys,  the  agree- 
ment among  other  things  pro- 
viding for  the  erection  by  the 
trustees  of  a house  or  residence 
with  chapel,  etc.,  for  the  Broth- 
ers, and  the  advance  of  $100  for 
each  of  the  Brothers  for  furni- 
ture, this  furniture  to  become 
the  property  of  the  Brothers  at 
the  rate  of  one-fifth  each  year ; 
the  contract  to  be  in  force  for 
ten  years  unless  previously  put 
an  end  to  by  notice  in  a pre- 
scribed way  : — 

Held , that  the  agreement  was 
invalid  because  (1)  Christian 
Brothers  as  such  are  not  quali- 
fied to  teach  in  separate  schools 
in  Ontario  ; (2)  school  trustees 
have  no  authority  to  expend 
money  in  erecting  a house  for 
teachers ; or  (3)  to  enter  into  a 
contract  with  a teacher  extend- 
ing beyond  a year.  Grattan  v. 
Ottawa  Separate  School  Trus- 
tees, 135. 


RAILWAYS. 

1.  Shipping  Bill — Bill  of 
Lading — Condition  Requiring 
Insurance — Breach  of — Loss  of 
Goods — Negligence  — Railway 
Act , 51  Viet-  ch.  29,  sec.  24.6 
(D.).] — Under  sec.  246  of  the 
Dominion  Railway  Act,  51  Yict. 


[vol. 

ch.  29  (D.),  a railway  company 
is  precluded  from  setting  up  a 
condition  endorsed  on  a bill  of 
lading  relieving  the  company 
from  liability  for  damage  sus- 
tained to  goods  while  in  transit,, 
where  damage  is  occasioned 
through  negligence. 

Consignors,  by  their  shipping 
bill,  agreed  to  insure  the  goods 
to  be  shipped,  the  railway  com- 
pany being  thereby  subrogated 
to  consignors’  rights  in  case  of 
loss,  and  a condition  of  the  bill 
of  lading  given  by  the  railway 
company  on  the  shipment  of 
goods,  required  the  consignors 
to  effect  an  insurance  thereon, 
which  in  case  of  loss  or  damage, 
the  company  were  to  have  the 
benefit  of : — 

Held,  that  the  contract  being 
one  for  total  exemption  from 
liability,  where,  as  here,  the 
damage  to  the  goods  was  occa- 
sioned by  negligence,  the  de- 
fendants were  precludgd,  under 
the  above  section,  from  setting 
up  the  breach  of  such  condition 
as  a ground  of  relief  from 
liability. 

Judgment  of  Meredith,  J.,  5 
O.L.R.  742,  affirmed. 

Vogel  v.  Grand  Trunk  R.  W. 
Co.  (1885),  11  S.C.R.,  followed. 

Robertson  v.  Grand  Trunk 
R.W.  Co.  (1895),  24  S.C.R.  611,. 
distinguished.  St. Mary’s  Cream- 
ery Co.  v.  Grand  Trunk  R.W. 
Co.,  1. 

2.  Negligence  — Failure  to 
Fence — Contributory  Negligence 
— Infant.] — A street  ran  to  the 
north  and  to  the  south  from  the 
defendants’  tracks  in  a city  but 
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did  not  cross  them.  With  the 
tacit  acquiescence  of  the  defend- 
ants, however,  foot  passengers 
were  in  the  habit  of  crossing 
the  tracks  from  one  part  of  the 
street  to  the  other  and  for  con- 
venience in  doing  so  part  of  the 
fence  between  the  tracks  and 
each  part  of  the  street  had  been 
removed.  A boy  of  nine  in- 
tending to  cross  from  one  part 
of  the  street  to  the  other  walked 
through  the  opening  in  the  fence 
to  one  of  the  tracks.  While  he 
was  standing  and  playing  upon 
this  ratck  waiting  for  a train 
on  another  track  to  pass  he  was 
struck  by  a train  running  at  a 
speed  of  about  40  miles  an  hour 
and  was  killed  : — 

Held,  that  there  was  a clear 
neglect  of  a statutory  duty  by 
the  defendants  in  permitting  the 
track  to  remain  unfenced  and 
at  the  same  time  running  at 
such  a high  rate  of  speed  ; that 
it  was  for  the  jury  to  say 
whether  upon  all  the  facts  the 
deceased  had  displayed  such 
reasonable  care  as  was  to  have 
been  expected  from  one  of  his 
tender  years ; and  that  their 
verdict  in  favour  of  the  child’s 
father  could  not  be  interfered 
with. 

Judgment  of  Falconbridge, 
C.J.,  affirmed.  Tabb  v.  Grand 
Trunk  R.W.  Co.,  203. 

3.  Bonds  — Mortgage  — De- 
fault in  Payment  — Sale  of 
Railway  — Validity — 46  Viet, 
ch.  24,  secs.  14,  IS,  16  (D).]— A 
railway  incorporated  by  the  Pro- 
vincial legislation,  and  which 
has  been  declared  to  be  a work 


for  “The  general  advantage  of 
Canada  ” can,  since  the  passing 
of  the  Act  46  Viet.  ch.  24,  secs. 
14,  15,  and  16  (D),  be  validly 
sold  as  a going  concern,  where 
the  sale  is  under  a mortgage,  or 
at  the  instance  of  holders  of 
bonds  secured  by  a mortgage  on 
the  railway,  made  before  or  after 
the  passing  of  that  Act,  or  under 
any  other  lawful  proceeding. 

Judgment  of  Boyd,  C.,  6 O.L. 
R.,  affirmed.  Toronto  General 
Trusts  Corporation  v.  The  Cen- 
tral Ontario  Railway,  342. 

4.  Negligence — Overhead 
Bridge — Headway  Space  — 51 
Viet.  ch.  29,  sec.  192 — Neglect 
of  Rules — Contributory  Negli- 
gence.']— Upon  the  proper  con- 
struction of  section  192  of  the 
Dominion  Railway  Act  of  1888, 
51  Viet.  ch.  29  (D),  a railway 
company,  whether  the  owners  or 
not  of  a bridge  under  which 
their  freight  cars  pass,  are  pro- 
hibited from  using  higher  freight 
cars  than  such  as  admit  of  an 
open  and  clear  headway  of  seven 
feet  between  the  top  of  such 
cars  and  the  bottom  of  the  lower 
beams  of  any  bridge  which  is 
over  the  railway : McLauchlin 
v.  The  Grand  Trunk  Railway 
(1886),  12  O.R.  418  and  Gibson 
v.  Midland  Railway  Co.  (1883), 
2 O.R.  658,  distinguished. 

Contributory  negligence  may 
be  a defence  to  an  action 
founded  on  a breach  of  statutory 
duty. 

A brakeman  standing  on  the 
top  of  a freight  car,  part  of  a 
moving  train,  was  killed  by 
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coming  in  contact  with  an  over- 
head bridge: — 

Held,  that  as  the  evidence 
shewed  he  was  on  top  of  the 
car  contrary  to  the  rules  of  the 
company,  of  which  he  was  aware, 
the  accident  was  caused  by  his 
own  negligence,  and  the  defend- 
ants were  not  liable,  although 
there  was  not  a clear  headway 
space  as  required  by  the  above 
section.  Deyo  v.  The  Kingston 
and  Pembroke  R.  W.  Co.,  588. 

5.  Accident — Cattle  Running 
at  Large  — Crown  Lands — 
Powers  of  Municipalities — 
Railway  Act — 53  Viet.  ch.  28, 
sec.  2 ( D .) — 51  Viet.  ch.  29,  secs. 
194,  W1  (D  ) — R.S.O.  1897,  ch. 
223,  sec.  5f6. ] — The  Railway 
Act,  51  Viet.  ch.  29,  sec.  194  (D.) 
as  amended  by  53  Viet.  ch.  28, 
sec.  2 (D)  enacts  that,  if  in  con- 
sequence of  the  omission  of  a 
railway  company  to  erect  and 
maintain  a fence,  “ any  animal 
gets  upon  the  railway  from  an 
adjoining  place  where  under  the 
circumstances  it  might  properly 
be,  then  the  company  shall  be 
liable  to  the  owner  of  every 
such  animal  for  all  damage  in 
respect  of  it  caused  by  any  of 
the  company’s  trains  or  engines,” 
and  that  “no  animal  allowed  by 
law  to  run  at  large  shall  be  held 
to  be  trespassing  on  a place  ad- 
joining the  railway  merely  for 
the  reason  that  the  owner  or 
occupant  of  such  place  has  not 
permitted  it  to  be  there.”  The 
plaintiffs  cattle  running  at  large 
in  a municipality,  as  by  one  of 
the  by-laws  they  were  permitted 
'to  do,  got  upon  Crown  lands,  and 
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from  the  Crown  lands,  on  to  the 
railway,  and  were  killed  on  the 
track  by  one  of  the  defendant’s 
trains: — 

Held,  that  notwithstanding 
the  by-law  permitting  running 
at  large,  the  cattle  were  not 
properly  on  the  Crown  lands; 
yet  the  defendants  could  not 
defend  themselves  by  saying  that 
they  were  trespassing  there,  but 
were  liable  under  the  above 
enactments. 

The  authority  of  a municipal 
council  under  R.S.O.  1897,  ch. 
223,  sec.  546  (2)  extends  no 
further  than  to  allow  the  running 
at  large  upon  the  roads  and 
highways  of  the  municipality. 
Fensom  v.  Canadian  Pacific 
R.  W.  Company,  688. 

Private  Railways — Unpack- 
ed Frogs — Workmen’s  Compen- 
sation for  Injuries  Act] — See 
Negligence,  2. 

See  Street  Railways. 


REGISTRY  LAWS. 

Registered  Plan  — Sale  of 
Lots  according  to — Building — 
Projection  on  Adjoining  Lot — 
Possession — Title — Mortgage — 
Construction — Short  Forms 
Act — General  Words.]  — After 
building  a house  on  certain  land, 
the  owner  thereof  had  a plan 
prepared  and  registered  in  June, 
1872,  covering,  amongst  other 
lands,  those  subsequently  known 
as  lots  3 and  4.  The  boundary 
line  between  these  two  lots  was 
so  run  that,  while  the  main  part 
of  the  house  stood  upon  lot  3,  a 
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small  portion  extended  over  part 
of  lot  4.  According  to  this 
plan  subsequent  sales  were  made. 
In  1872  lot  3 was  conveyed  to 
one  person  and  lot  4 to  another 
person — all  parties  acting  upon 
the  assumption  that  the  house 
was  wholly  upon  lot  3,  the  deeds 
describing  the  lands  as  lots  3 
and  4 according  to  the  registered 
plan,  and  these  descriptions 
being  carried  down  through  all 
subsequent  conveyances  and 
mortgages  of  the  respective 
properties.  The  ownership  and 
possession  of  the  two  properties 
remained  distinct  until  1883, 
and  from  that  time  until 
1896  both  were  owned  and  pos- 
sessed by  one  person,  subject  to 
mortgages.  This  person  in  1892 
mortgaged  lot  3 to  the  defendant, 
who  in  1896  foreclosed  and  ob- 
tained possession.  In  1893  the 
same  person  mortgaged  lot  4 to 
one  M.,  and  through  foreclosure 
proceedings  and  a subsequent 
mortgage  to  himself,  the  plaintiff 
claimed  title.  The  legal  estate 
in  both  properties  had  through- 
out been  in  different  mortgagees. 

The  action  was  to  enforce  by 
foreclosure  the  plaintiffs  mort- 
gage upon  lot  4,  and  the  defence 
was  in  respect  of  the  part  covered 
by  the  defendant’s  house: — 

Held , that  the  defendant  had 
acquired  no  title  by  possession 
to  the  strip  of  land  in  dispute, 
and  that  the  provisions  of  the 
Registry  Act  precluded  him 
from  setting  up  title  to  any  part 
of  lot  4 as  laid  down  upon  the 
registered  plan. 


Semble,  that,  but  for  the  pro- 
visions of  the  Registry  Act,  the 
strip  might  have  passed  to  the 
defendant  by  the  mortgage  to 
him  of  lot  3 in  1892,  which  was 
made  pursuant  to  the  Short 
Forms  Act,  under  the  “ general 
words”  implied  in  such  mort- 
gages. 

McNish  v.  Munro  (1875),  25 
C.P.  290,  Hill  v.  Broadbent 
(1898),  25  A.R.  159,  and  Win- 
field v.  Fowlie  (1887),  14  O.R. 
102,  considered.  Fraser  v. 
Mutchmor  et  al.,  613. 

See  Vendor  and  Purchaser, 

1. 


RIPARIAN  OWNERS. 

Brains — Increasing  Flow  of 
Natural  Stream ] — See  Water 
and  Watercourses. 


RULES. 

Con.  Rule  42,  ch.  17  (d)  — See 
Execution,  2. 

Con.  Rule  185 — See  Parties,  1. 

Con.  Rules  259,  261,  616  — See 
Motion  for  Judgment. 

Con  Rule  439  (a)  (1) — See  Dis- 
covery, 2. 

Con.  Rule  440 — See  Discovery, 

1. 

Con.  Rules  767,  956 — See  Par- 
tition. 

Con.  Rule  938 — See  Will,  6,  7. 

Con.  Rule  1250 — See  Discov- 
ery, 2. 

Con.  Rule  1256 — See  Costs,  2. 
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SALE  OF  GOODS. 

Ascertainment  of  Quantity 
— Culling.'] — The  plaintiff  sold 
to  the  defendant  all  the  apples 
of  first  and  second  quality  on 
the  trees  in  the  plaintiff’s  orch- 
ard at  a rate  per  barrel,  the 
plaintiff  to  pick  the  apples  and 
place  them  in  piles,  the  defen- 
dant to  supply  barrels  and  pack 
the  apples,  and  the  plaintiff  to 
take  them  when  in  barrels  to  the 
railway  station.  There  was  no 
agreement  as  to  the  time  and 
mode  of  culling  and  packing  or 
the  time  for  payment.  The 
plaintiff  picked  the  apples  and 
placed  them  in  piles,  and  told 
the  defendant  that  they  were 
ready  for  packing.  The  defen- 
dant was  not  at  the  time  able 
to  obtain  barrels.  About  three 
weeks  after,  however,  he  took 
delivery  of  twelve  barrels  of 
apples.  Two  weeks  after  this 
a severe  frost  occurred,  and  the 
rest  of  the  apples  were  destroyed, 
neither  the  plaintiff  nor  the  de- 
fendant having  taken  any  steps 
to  protect  them: — 

Held , that  the  inference  from 
the  circumstances  was  that  the 
culling  was  to  be  done  by  the 
defendant  with  the  plaintiffs 
concurrence ; that  until  the  cull- 
ing took  place  there  could  be  no 
ascertainment  of  the  apples  in- 
tended to  be  sold ; that  the 
property  had  therefore  not 
passed,  and  that  the  loss  must 
fall  on  the  plaintiff. 

Judgment  of  the  county  court 
of  Lincoln  reversed.  Lee  v. 
Culp , 210. 


SCHOOLS. 

See  Public  Schools. 

SECURITY  FOR  COSTS. 

See  Infant. 

Vexatious  Action.]  — See 
Practice. 


SEPARATE  SCHOOLS. 

Christian  Brothers.]  — See 
Public  Schools. 


SET-OFF. 

Bank — Winding  - up — Pro- 
missory Note  Maturing  after 
Order  — Set-off  of  Deposit  to 
Credit  of  Indorser — Note  made 
by  Municipal  Officers  for  Muni- 
cipal Purposes — Personal  Lia- 
bility — Set-off  of  Deposit  to 
Credit  of  Municipality.] — The 
funds  of  a township  corporation 
were  deposited  in  a chartered 
bank  to  the  credit  of  an  account 
kept  in  the  name  of  “ A.M., 
treasurer  of  R”  The  township 
council  purported,  by  by-law,  to 
authorize  the  treasurer  and  reeve 
to  borrow  from  the  bank  money 
to  be  used  for  drainage  purposes. 
Accordingly  the  treasurer  made 
a promissory  note,  which  he 
signed  in  his  own  name,  with  the 
words  “treasurer  of  the  town- 
ship of  R”  after  it  in  favour  of 
the  reeve,  and  the  reeve  indorsed 
it,  signing  his  own  name,  with 
the  words  “ reeve  of  R,”  after  it. 
The  note  was  discounted  by  the 
bank,  the  proceeds  placed  to  the 
credit  of  the  account  referred  to, 
and  paid  out  for  the  drainage 
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purposes  specified.  The  bank 
being  in  liquidation  under  the 
Dominion  Winding-up  Act,  the 
liquidators  sued  the  reeve  and 
treasurer  in  their  personal 
capacities  upon  the  note,  which 
matured  after  the  winding-up 
order : — 

Held , that  the  defendants 
were  personally  liable  upon  the 
note,  and  were  not  entitled  to 
set-off  against  the  plaintiffs’ 
claim  upon  it  the  balance  in  the 
bank  to  the  credit  of  the  account 
kept  in  the  name  of  the  treasurer 
at  the  date  of  the  winding-up 
order ; but  the  defendant  the 
reeve  was  entitled  to  set  off 
the  amount  standing  to  the 
credit  of  his  private  account 
in  the  bank  at  the  date  of  the 
winding-up  order,  and  the  de- 
fendants were  allowed  to  amend 
their  pleadings  so  as  to  claim 
that  set-off. 

Vanier  v.  Kent  (1902),  Q.R. 
11  K.B.  373,  not  followed.  Kent 
et  al.  v.  Munroe  et  al .,  723. 


SEWAGE  FARM. 

Injury  to  Lands  by  Sewage 
— Liability  of  Municipal  Cor- 
poration— Damages.']  — See 
Nuisance. 


SHERIFF. 

Interpleader  — Seizure  of 
Goods  — Interest  of  Execution 
Debtor  as  Co-owner  — County 
Court  Appeal — Proceedings  not 
Certiiied.]  — A sheriff  acting 
under  the  plaintiff’s  execution 
entered  upon  the  lands  of  the 
claimant  and  seized  hay  and 


oats  alleged  to  be  the  property 
of  the  execution  debtor.  The 
owner  of  the  land  asserted  that 
he  was  the  absolute  owner  of  all 
the  hay  and  oats  seized.  The 
execution  creditor  alleged  that 
the  execution  debtor  was  entitled 
to  a one-half  interest  therein: — 

Held , that  the  sheriff  was 
entitled  to  an  interpleader  order; 
the  issue  to  be  framed  so  as  to 
determine  whether  the  execution 
debtor  had  any,  and  if  so  what, 
interest  in  the  hay  and  oats 
seized. 

Meredith,  J.,  dissented,  and 
was  also  of  opinion  that  the  case 
(on  appeal  from  an  order  in  a 
county  court  action)  was  not 
properly  before  the  Court  be- 
cause the  proceedings  had  not 
been  certified.  Lucas  v.  Holli- 
day, 541. 

SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser,  1. 


STATUTE  OF  FRAUDS. 

See  Contract. 


STATUTES. 

5-6  Viet.  ch.  45,  secs.  17, 18,  19  (Copy- 
right)   

See  Copyright. 

36  Viet.  ch.  100  (O) 

See  Street  Railway,  2. 

39-40  Viet.  ch.  36,  sec.  152,  Imp.  (Cus- 
toms Act  1876)  

See  Copyright,  1. 

43  Viet.  ch.  64  (D) 

See  Municipal  Corporations,  2. 

45  Viet.  ch.  95  (D) 

See  Municipal  Corporations,  2. 
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46  Viet.  ch.  24,  secs.  14,  15,  16  (D) . . 
See  Railways,  3. 

47  Viet.  ch.  89  (O) 

See  Church,  1. 

50-51  Viet.  ch.  16,  sec.  57  (D)  and 

Schedule  A 

See  Court  of  Appeal,  1. 

R. S.C.  1886,  ch.  61,  sec.  19  (Patent 

Act) , sub-sec.  3 

See  Patent  for  Invention. 

R.S.C.  1886,  ch.  129  (Dominion  Wind- 
ing-up Act),  sec.  5 (a),  6 

See  Company,  3. 

R.S.C.  1886,  ch.  129  (Winding-up  Act) , 

secs.  31,  33 

See  Company,  5. 

R.S.C  1886,  ch.  135  (Supreme  Court 

Act),  secs.  40,  42  

See  Court  of  Appeal,  1. 

R.S.C.  1886,  ch.  142  (Extradition  Act). 
See  Criminal  Law,  3. 

R.S.O.  1887,  ch.  220  (Ditches  and 

Watercourses  Act) 

See  Water  and  Watercourses. 

51  Viet.  ch.  29  (D)  (Railway  Act),  sec. 

192 

See  Railways,  4. 

51  Viet.  ch.  29,  sec.  194,  271  (D),  (The 

Railway  Act) 

See  Railways,  5. 

51  Viet.  ch.  29,  sec.  246  (D) 

See  Railways,  1. 

53  Viet.  ch.  33  (D)  (Bills  of  Exchange 

Act),  sec.  7 

See  Banks  and  Banking. 

53  Viet.  ch.  28,  sec.  2 (D) 

See  Railways,  5. 

54  Viet.  ch.  20,  sec.  2,  sub-secs.  2 (b) 

(O) 

See  Bankruptcy  and  Insolvency. 

55-56  Viet.  ch.  29  (The  Criminal  Code), 

sec.  767. 

See  Criminal  Law,  1 . 

57  Viet.  ch.  23,  sec.  8,  sub-sec.  5 (O). 
See  Division  Courts,  5. 

R.S.O.  1897,  ch.  23  (CrownTimberAct). 
See  Contract. 

R.S.O.  1897,  ch.  28  (PublicLands  Act), 

sec.  19  

See  Dower. 


[VOL. 

R.S.O.  1897,  ch.  51  (Judicature  Act), 

sec.  76  (a) 

See  Court  of  Appeal,  2. 

R.S.O.  1897,  ch.  51,  sec.  119. 

See  Justice  of  the  Peace. 

R.S.O.  1897,  ch.  60,  sec.  72  (a), 

(Division  Court  Act) 

See  Division  Courts,  6. 

R.S.O.  1897,  ch.  60,  secs.  87  (1),  312. 
See  Division  Courts,  3. 

R.S.O.  1897,  ch.  60,  sec.  158 

See  Division  Courts,  4. 

R.S.O.  1897,  ch.  60,  sec.  230 

See  Division  Courts,  5. 

R.S.O.  1897,  ch.  60,  sec.  247,  sub- 
sec. 5 ... 

See  Division  Courts,  1. 

R.S.O.  1897,  ch.  68,  sec.  5 

See  Joinder  of  Actions. 

R.S.O.  1897,  ch.  73  (The  Evidence  Act), 

sec.  10 

See  Dower. 

R.S.O.  1897,  ch.  88  (Act  to  Protect 

Justices  of  the  Peace)  

See  Constable. 

R.S.O.  1897,  ch.  109  (Administration 
of  Justice  in  Unorganized  Dis- 
tricts), sec.  9,  sub-sec.  2 (d) 

See  Costs,  1. 

R.S.O.  1897,  ch.  119  (Law  and  Trans- 
fer of  Property),  secs.  15,  16 

See  Vendor  and  Purchaser,  2. 

R.S.O.  1897,  ch.  128  (Wills  Act),  sec. 
36. 

See  Wills,  4. 

R.S.O.  1897,  ch.  133  (Real  Property 

Limitation  Act),  sec.  23 

See  Mortgage,  1 ; Execution,  1. 

R.S.O.  1897,  ch.  136  (Registry  Act) . . 
See  Registry  Laws. 

R.S.O.  1897,  ch.  147  (Assignment  and 

Preferences  Act),  sec.  9 

See  Parties,  2. 

R.S.O.  1897,  ch.  152  (Registration  of 

Co-partnerships),  sec.  5 

See  Partnership. 

R.S.O.  1897, ch.  160  (Workmen’s  Com- 
pensation for  Injuries  Act), sec.  3, 
sub-sec.  1,  sec.  6,  sub-sec.  1.... 
See  Master  and  Servant,  2. 
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R.S.O.  1897,  ch.  160,  ch.  160,  secs.  4 

(1),  5 (2),  (3),  6 

See  Negligence,  2. 

R.S.O.  1897,  ch.  163  (Married  Women’s 
Property  Act),  sec.  3,  sub-sec.  2, 

and  sec.  4.  

See  Partnership. 

R.S.O.  1897,  ch.  163 

See  Limitation  of  Actions,  2. 

R.S.O.  1897,  ch.  166  (Lord  Campbell’s 

Act) 

See  Executors  and  Administra- 
tors, 1,  2. 

R.S.O.  1897,  ch.  171  (Overholding  Ten- 
ants’ Act) , sec.  3 

See  Landlord  and  Tenant,  2. 

R.S.O.  1897,  ch.  171,  sec.  4 

See  Landlord  and  Tenant,  1. 

R.S.O.  1897,  ch.  203  (Insurance  Act), 

secs.  1 (a),  144  (1) 

See  Guarantee. 

R.S.O.  1897,  ch.  203,  sec.  160 ....... . 

See  Life  Insurance,  2. 

R.S.O.  1897,  ch.  203,  sec.  168 

See  Fire  Insurance. 

R.S.O.  1897,  ch.  223  (Municipal  Act), 

sec.  546  (2) 

See  Railways,  5. 

R.S.O.  1897,  ch.  223,  secs.  606,  639. 
See  Municipal  Corporations,  8. 

R.S.O.  1897,  ch. 224  (Assessment  Act), 

sec.  64  

See  Municipal  Corporations,  4. 

R.S.O.  1897,  ch.  224,  sec.  75 

See  Municipal  Corporations,  1. 

R.S.O.  1897,  ch.  226  (The  Municipal 

Drainage  Act),  sec.  41 

See  Municipal  Corporations,  1. 

R.S.O.  1897,  ch.  226,  secs.  69,  71,  72. 
See  Drainage. 

R.S.O.  1897,  ch.  228  (Municipal  and 

School  Accounts) 

See  Municipal  Corporations,  6. 

R.S.O.  1897,  ch.  254  (Fraudulent  Entry 

of  Horses  at  Exhibitions) 

See  Constitutional  Law,  2. 

R.S.O.  1897,  ch.  256  (Factories  Act), 

sec.  3 

See  Master  and  Servant,  1. 

R.S.O.  1897,  ch.  324  (Administration 

of  Justice),  sec.  11 

See  Criminal  Law,  2. 


R.S.O.  1897,  Vol.  III.,  Table  IV 

See  Copyright. 

61  Viet.  ch.  14  (D)  (Dominion  Fran- 

chise Act) 

See  Parliament,  2. 

62  Viet.  (2)  ch.  27,  sec.  6 (O) 

See  Municipal  Corporations,  1. 

62-63  Viet.  ch.  42,  sec.  1 (D) 

See  Company,  5. 

63  Viet.  ch.  24,  secs.  6,  14  (O) 

See  Company,  6. 

67  Viet.  ch.  90  (O) 

See  Street  Railway,  2. 

3 Edw.  VII.  ch.  19  (O)  (Consol.  Muni- 
cipal Act),  sec.  18 

See  Municipal  Corporations,  3. 

3 Edw.  VII.  ch.  19  (O) , sec.  18,  378  (a) 
See  Municipal  Corporations,  10, 

3 Edw.  VII.  ch.  19,  sec.  655 

See  Municipal  Corporations,  7. 

3 Edw.  VII.  ch.  19  (O),  sec.  606 

See  Way,  1. 

3 Edw.  VII.  ch.  19,  sec.  628 

See  Municipal  Corporations,  9. 

3 Edw.  VII.  ch.  19  (O),  sec.  669  (la). 
See  Municipal  Corporations,  4, 

4 Edw.  VII.  ch.  11  (O) 

See  Court  of  Appeal,  2. 

4 Edw.  VII.  ch.  12,  sec.  1 (O) 

See  Division  Courts,  6. 


STAYING  PROCEEDINGS. 

See  Practice. 


STREET  RAILWAYS. 

1.  Contract  with  Municipal- 
ity— Payment  of  Proportion  of 
Gross  Receipts — Intra  Vires — 
Meaning  of  “Gross  Receipts”] 
— A covenant  by  the  defendants 
to  pay  to  the  plaintiffs  a certain 
proportion  of  the  defendants’ 
gross  receipts  was  held,  in  the 
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circumstances  of  the  case,  to  be 
not  beyond  the  powers  of  the 
plaintiffs,  a city  corporation,  and 
the  defendants,  a street  railway 
company. 

Upon  the  proper  construction 
of  the  covenant,  the  term  “ gross 
receipts  ” was  held  to  include 
fares  paid  by  passengers  without 
the  corporate  territorial  limits 
of  the  plaintiffs,  where  these  pas- 
sengers began  their  journey  upon 
the  defendants’  railway  beyond 
such  limits  ; and  also  to  include 
traffic  receipts  not  yet  earned, 
such  as  receipts  from  the  sale  of 
passengers’  tickets  still  out- 
standing. City  of  Hamilton  v. 
Hamilton  St.  R.  W.  Co.,  455. 

2.  Contract  with  Municipal- 
ity— By-law  — Intra  Vires — 
“ Workmen’s  Tickets” — Amend- 
ment— “ School  Children’ s Tick- 
ets ” — Action  to  Enforce  Con- 
trac  t — Parties — Attorney -Gen- 
eral— Specific  Performance — 
Injunction  — Declaration  of 
Right.] — Held,  upon  the  proper 
construction  of  the  defendants’ 
Act  of  incorporation,  36  Viet, 
ch.  100  (0.),  the  amending  Act, 
67  Viet.  ch.  90,  and  the  contract 
and  by-law  contained  in  the 
schedule  to  the  latter  Act,  that 
the  defendants  were  bound  to 
sell  the  tickets  called  “ work- 
men’s tickets”  upon  their  cars 
to  the  public,  and  to  receive 
them  in  payment  of  fares  at  the 
hours  mentioned  in  the  by-law, 
not  from  workingmen  only,  but 
from  the  public  generally ; and 
that  the  provision  of  the  by-law 
in  that  behalf  was  not  ultra 
vires  of  the  plaintiffs. 


2.  The  aforementioned  con- 
tract was  modified,  in  accordance 
with  a subsequent  by-law  of  the 
plaintiffs,  by  requiring  the  de- 
fendants, in  addition  to  the  other 
limited  tickets,  to  “ give  to  any 
child  between  5 and  14  years  of 
age,  when  going  to  school,  a 
ticket  to  go  and  return  on  the 
date  of  issue,  for  five  cents : — 

Held,  that  there  was  nothing 
in  this  amendment  to  prevent 
children,  when  going  to  school, 
from  paying  their  fares  by  using 
workmen’s  tickets,  within  the 
prescribed  hours. 

3.  That  the  plaintiffs  could 
maintain  an  action  for  man- 
damus or  mandatory  injunction 
to  compel  the  defendants  to  con- 
tinue to  sell  workmen’s  tickets, 
without  adding  the  Attorney- 
General  as  a party  representing 
the  public. 

4.  The  defendants,  having 
refused  to  sell  certain  classes 
of  tickets  upon  their  cars,  or  to 
accept  them  from  persons  from 
whom  they  were  bound  to  accept 
them  in  payment  of  fares,  were 
restrained  from  running  cars 
upon  which  these  tickets  were 
not  kept  for  sale,  and  this 
restraint  was  coupled  with  a 
declaration  that  they  were 
bound  to  sell  them  on  all  their 
cars  to  all  persons  desiring  to 
buy  them,  and  to  receive  them 
from  all  persons  in  payment  of 
fares  during  the  hours  mentioned 
in  the  by-law. 

City  of  Kingston  v.  King- 
ston, etc.,  Electric  R.  W.  Co. 
(1897-8),  28  O.R.  399,  25  A.R. 
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462,  distinguished.  City  of 
Hamilton  v.  Hamilton  Street 
R.W.  Co.,  642. 

3.  Non-suit  — Accident  by 
Street  Car  — Crossing  Track — 
Negligence . ] — Plaintiff  in  return- 
ing home  at  two  o’clock  in  the 
morning  on  a west  bound  car 
on  the  north  track  of  defendants’ 
street  railway  alighted  from  the 
car  and  proceeded  to  cross  the 
north  and  south  tracks  on  the 
street  in  front  of  an  approach- 
ing east  bound  car  on  the  south 
track  then  about  100  feet  away. 
There  was  evidence  that  the 
approaching  car  was  going  at 
the  rate  of  8 to  10  miles  an 
hour  : that  there  was  a bright 
electric  light  near  by  and  that 
the  plaintiff,  if  careful,  could 
have  seen  the  car.  The  motor- 
Inan  did  not  apply  the  brakes  or 
sound  the  gong  before  the  plain- 
tiff was  struck : — 

Held,  that  a nonsuit  was 
properly  directed.  Gallinger  v. 
The  Toronto  Railway,  698. 


SUPREME  COURT  0E  CANADA. 

Appeal  to — Motion  to  Extend 
Time  for  Allowance  of Security .] 
— See  Court  of  Appeal,  1. 


SURROGATE  COURT. 

Jurisdiction — A ccounting — 
Falsifying  Inventory  of  Assets.] 
— The  jurisdiction  of  the  eccle- 
siastical court  as  to  accounting 
was  of  a very  restricted  charac- 
ter, and  no  greater  measure  of 
jurisdiction  in  scope,  though 


there  may  be  in  details,  is  now 
vested  in  the  surrogate  Courts  of 
Ontario.  For  full  inquiry  and 
accounting  resort  must  be  had 
to  the  adminstrative  powers  of 
the  High  Court.  Review  of 
English  authorities. 

Where  upon  an  accounting  by 
executors  before  a surrogate 
court  Judge  it  was  objected  by 
the  residuary  legatees  that  a 
certain  sum  of  money,  not  in- 
cluded in  the  executors’ inventory 
of  the  assets  of  the  estate,  should 
have  been  included,  and  it  ap- 
peared that  the  widow  of  the 
testator,  who  was  one  of  the 
executors,  claimed  the  sum  as  a 
gift  from  the  testator  in  his  life- 
time : — 

Held,  Meredith,  J.,  dissenting, 
that  the  Judge  had  no  jurisdic- 
tion to  pass  upon  the  question 
thus  raised  ; all  that  he  could  do 
was  to  report  that  a claim  had 
been  made  that  there  was 
another  asset  of  the  estate,  stat- 
ing what  it  was,  which  he  was 
unable  to  investigate,  and  could 
therefore  only  approve  of  the 
rest  of  the  accounts  submitted 
to  him. 

Order  of  the  Judge  of  the 
surrogate  court  of  Halton  re- 
versed. Re  Russell,  481. 

TIMBER  LIMIT. 

See  Contract. 


TRADE  MARK. 

1.  “ Cream  Yeast”—  Validity — 
Infringement — Trade  Name — 
“ Passing-off.”] — Held,  that  the 
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plaintiffs  trade  mark  for  a cer- 
tain kind  of  yeast,  consisting  of 
a label  bearing  a representation 
of  the  head  and  bust  of  a woman 
with  the  words  “Dry ’’and  “Hop” 
on  either  side,  and  the  words 
“Cream  Yeast”  below,  was 
properly  registerable  and  valid. 

Provident  Chemical  Works  v. 
Canada  Chemical  Co.  (1902),  4 

O.L.R.  545,  followed. 

2.  That  the  defendants,  by 
selling  yeast  in  packages  labelled 
“ Jersey  Cream  Yeast  Cake,”  the 
words  “Jersey  Cream”  at  the 
top  and  “ Yeast  Cake  ” at  the 
bottom,  with  the  representation 
of  two  Jersey  cows  and  a milk- 
maid between,  were  not  infring- 
ing the  plaintiffs  mark. 

Cochrane  v.  McJSUsh  (1896), 
13  R.P.C.  100,  distinguished. 

3.  That  the  defendants  were 
not,  upon  the  evidence,  guilty  of 
passing  off  their  goods  in  such  a 
manner  as  to  induce  the  belief 
that  they  were  goods  manufac- 
tured by  the  plaintiff. 

Judgment  of  a Divisional 
Court,  6 O.L.R.  66,  affirmed. 
Gillet  v.  Lumsden  Brothers,  168. 


TRUSTS  AND  TRUSTEES. 

Discretion  of  — Refusal  of 
Court  to  Interfere  with — 
Lunatic— Setting  Apart  Moneys 
for.] — Where  under  the  terms  of 
the  will,  executors  and  trustees 
are  required  to  retain  in  their 
hands  a sufficient  sum  to  provide 
for  the  support  of  a lunatic,  the 
Court  will  not  interfere  with  the 
exercise  of  the  discretion  given 


to  them  and  authorize  the  appro- 
priation by  them  of  a fixed 
amount  for  such  purpose.  Re 
Sergeant,  260. 


UNORGANIZED  DISTRICTS. 

Administration  of  Justice 
in.] — See  Costs,  1. 


VENDOR  AND  PURCHASER. 

1.  Offer  to  Sell — Purchaser 
Pendente  Lite — Certificate  of  Us 
pendens  — Registration  — Spe- 
cific Performance  — Delay  — 
Damages.] — An  appeal  and  cross 
appeal  from  the  judgment  of 
Osier,  J.A.,  reported  sub  nom. 
Clergue  v.  McKay,  6 O.L.R.  51 
was  dismissed  with  costs.]  — 
Clergue  v.  Preston,  84. 

2.  Purchase  of  Property  Sub- 
ject to  Mortgage  — Law  and 
Transfer  of  Property  Act  — 
R.S.O.  1897 , ch.  119,  secs.  15 
and  16  — Application  to  Vary 
Terms  of] — Where  a municipal 
corporation  acquired  the  prop- 
erty of  a company,  which  was 
subject  to  a mortgage  made  by 
the  company  for  a large  sum, 
the  Court  (the  application  being 
made  for  the  greater  convenience 
of  the  applicants)  refused,  in  the 
exercise  of  the  powers  conferred 
on  it  by  secs.  15  and  16  of  the 
Act  respecting  the  Law  and 
Transfer  of  Property,  R.S  O. 
1897,  ch.  119,  on  the  payment 
of  the  purchase  money  into 
court,  to  charge  the  company 
with  the  difference  between  five 
per  cent.,  the  mortgage  rate,  and 
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three  per  cent.,  the  court  rate, 
for  the  period  the  mortgage 
had  to  run,  and  to  deduct 
the  principal,  interest,  and 
such  bonus  from  the  pur- 
chase money.  Re  Kingston 
Light , Heat  and  Power  Co.  and 
the  Corporation  of  Kingston , 
258. 

3.  Title  to  Land  — Con- 
ditional Devise  over  to  Children 
of  Named  Woman — Possibility 
of  Issue  Extinct — Presumption 
— Evidence .] — Land  was  devised 
to  the  vendor  for  life  with  re- 
mainder to  her  son  in  fee,  sub- 
ject to  a devise  over  to  the 
children  of  M.,a  married  woman, 
in  the  event  of  the  vendor’s  son 
dying  without  issue.  The  son 
was  living  and  had  had  issue, 
and  he  and  the  existing  children 
of  M.  (all  being  of  age)  had  con- 
veyed their  interests  to  the 
vendor.  M.  was  now  a widow 
and  54  years  of  age  : — 

Held,  on  an  application  under 
the  V endors  and  Purchasers  Act, 
that  the  Court  should,  without 
evidence  as  to  the  physical  con- 
dition of  M.,  act  on  the  presump- 
tion that  there  would  be  no  fur- 
ther issue  of  her  body,  and  declare 
that  the  vendor  could  make  a 
good  title  in  fee  simple — such  a 
title  as  could  be  forced  upon  an 
unwilling  purchaser.  Re  Tin- 
ning and  Weber,  703. 


VENUE. 

Preponderance  of  Conveni- 
ence — Undertaking.']  — The 
plaintiff,  who  was  a workman, 
was  injured  by  an  accident 
which  took  place  near  Welland, 


and  he  then  went  to  Belleville, 
his  place  of  residence,  and  re- 
ceived there  medical  treatment. 
The  venue  in  the  action  brought 
by  him  to  recover  damages  was 
laid  at  Belleville.  All  the  eye- 
witnesses of  the  accident  lived 
at  or  near  Welland,  and  it  ap- 
peared that  there  would  be  a 
difference  in  travelling  expenses 
and  witness’  fees  of  about  fifty 
dollars  in  favour  of  a trial  at 
that  place  : — 

Held,  that  this  difference  in 
expense  and  the  fact  that  the 
cause  of  action  arose  at  Welland 
were  not  sufficient  to  do  away 
with  the  plaintiff  s prima  facie 
right  to  have  the  trial  at  Belle- 
ville, especially  when  the  evi- 
dence of  professional  men  living 
there  was  necessary. 

Held,  also,  that  an  undertak- 
ing by  the  defendant  to  pay  the 
extra  expense  of  the  plaintiff  of 
a trial  at  Welland  was  not  a 
ground  for  changing  the  venue, 
for  that  would  not  be  of  any 
advantage  until  the  trial  was 
over,  and  would  not  lessen  the 
financial  difficulty  to  the  plaintiff 
of  bringing  his  witnesses  to  a 
distant  point. 

Judgment  of  the  Master  in 
Chambers  reversed.  McDonald 
v.  Dawson,  72. 


VEXATIOUS  ACTION. 

Staying  Proceedings — Secur- 
ity for  Costs.] — See  Practice. 


VOTERS’  LISTS. 

Preparation  of — Appoint- 
ment of  Persons  to  Prepare — 
Order  in  Council — Powers  of 
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High  Court — Dominion  Fran- 
chise Act,  1898,  sec.  9.] — See 
Parliament,  2. 


WAREHOUSEMEN. 

Removal  to  Another  Ware- 
house— Damage  by  Rats — Goods 
Lost  or  Stolen  — Dampness — 
Liability.'] — Goods  consisting  of 
household  furniture  were  stored 
under  lock  and  key  in  a separate 
compartment  of  a brick  ware- 
house, but  were  afterwards  re- 
moved by  the  warehousemen, 
without  the  owner’s  consent, 
first  to  another  compartment  in 
the  same  building,  and  then  to  a 
frame  building,  formerly  used  as 
a boathouse  and  part  of  which 
was  used  as  a stable  : — 

Held,  that  the  warehousemen, 
in  the  absence  of  reasonable  pre- 
cautions to  prevent  injury  there- 
from, were  liable  for  injuries 
caused  by  rats  in  the  last  named 
building,  of  the  existence  of 
which  the  warehousemen  were 
aware,  and  were  also  liable  for 
certain  of  the  goods  which  were 
lost  as  their  removal  had  been 
without  the  owner’s  consent  and 
from  a place  of  comparative 
safety  ; that  they  were  not  pro- 
tected by  a condition  in  the 
warehousereceipt,  which  relieved 
them  from  responsibility  for  loss 
or  damage  caused  by  irresistible 
force,  or  inevitable  accident  or 
from  want  of  special  care  or 
precaution. 

Held,  also,  that  they  were  not 
liable  for  damage  caused  by 
alleged  dampness,  in  that  it 
might  have  been  due  to  chang- 


ing temperature,  which  it  did 
not  appear  would  not  have  had 
the  same  effect  in  the  original 
place  of  storage.  Mial  v. 
Oliver,  66. 


WATER  AND  WATERCOURSES. 

Drains  — Increasing  Flow 
of  Natural  Stream — Ditches 
and  Watercourses  Act — Outlet 
— Engineers  Award — Parties 
— J oint  Tort  Feasors — Damages 
— Injunction.]  — The  owner  of 
land  on  the  banks  of  a natural 
stream  has  no  legal  ground  of 
complaint  if  riparian  owners 
above  him  reasonably  use  the 
stream  as  an  outlet  for  drains 
made  by  them  in  the  agricul- 
tural use  of  their  lands  although 
the  result  is  to  increase  the 
amount  of  water  in  the  stream 
and  to  flood  part  of  his  land. 
But  this  principle  does  not  apply 
to  persons  not  riparian  owners 
who  by  proceedings  under  the 
Ditches  and  Watercourses  Act 
obtain  an  outlet  to  the  stream, 
and  they  are  liable  to  the  person 
injured  by  the  increased  amount 
of  water. 

A proper  outlet  under  the 
Ditches  and  Watercourses  Act  is 
one  which  enables  the  water  to 
be  discharged  without  injuri- 
ously affecting  the  lands  of 
another,  and  if  the  outlet  chosen 
by  the  engineer  is  not  in  fact  a 
proper  outlet  his  award  is  no 
protection  to  the  persons  acting 
under  it  as  against  a person  not 
a party  to  it. 

An  action  to  recover  damages 
for  flooding  his  land  was  brought 
by  a riparian  owner  against  a 
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number  of  persons  who  were 
respectively  parties  to  the  con- 
struction of  several  drains  under 
the  Ditches  and  Watercourses 
Act,  the  allegation  being  that  by 
means  of  the  drains  the  flow  of 
water  had  been  unlawfully  in- 
creased to  the  plaintiff’s  injury. 
Evidence  was  given  as  to  the 
quantum  of  the  plaintiff’s  dam- 
age, and  judgment  was  given 
against  all  the  defendants  for 
the  whole  amount: — 

Held,  that  while  the  defend- 
ants who  were  parties  respect- 
ively to  the  construction  of  each 
drain  were  jointly  liable  for 
any  damage  attributable  to  that 
drain,  the  different  sets  of  de- 
fendants were  not  joint  tort 
feasors  and  had  been  improperly 
joined  as  defendants ; that  a 
joint  assessment  of  damages  was 
improper;  and  that,  there  being 
no  evidence  of  the  proportion  of 
damage  attributable  to  each  set 
of  defendants,  only  nominal 
damages  and  an  injunction  could 
be  awarded. 

Judgment  of  the  Drainage 
Referee  varied.  McGillivray  v. 
Township  of  Lochiel,  446. 


WAY. 

1.  Non-repair — Negligence 
of  Municipal  Corporation  — 
Notice  of  Accident — Reasonable 
Excuse  for  Want  of — Knowl- 
edge of  Corporation — Prejudice 
— Appeal  from  Ruling  of  Trial 
Judge — 3 Edw.  VII.  ch.  19, 
sec.  606  ( 0.).] — In  an  action 
against  a municipal  corporation 
to  recover  damages  for  injuries 


sustained  by  reason  of  non- 
repair of  a highway,  the  ruling 
of  the  Judge  at  the  trial  as  to 
whether  there  is  reasonable  ex- 
cuse for  the  want  or  insufficiency 
of  a “ notice  in  writing  of  the 
accident  and  the  cause  thereof  ” 
and  whether  the  defendants 
have  been  prejudiced  in  their 
defence,  under  sec.  606  of  the 
Municipal  Act,  3 Edw.  VII.  ch. 
19  (0.),  is  subject  to  appeal. 

A servant  of  the  defendants 
had  actual  knowledge  of  the 
accident  to  the  plaintiff  and  its 
cause  on  the  day  it  happened. 
It  was  caused  by  the  cave-in  of 
a well-travelled  public  street  in 
the  centre  of  a city.  The  plain- 
tiffs left  and  only  remaining 
arm  was  broken  and  he  sustain- 
ed other  injuries.  He  was  in  a 
hospital,  suffering  great  pain, 
during  the  seven  days  allowed 
by  the  statute  for  giving  notice, 
and  notice  was  not  given  until 
the  eleventh  day  after  the 
accident : — 

Held,  Meredith,  J.,  dissent- 
ing, reversing  the  judgment  of 
Meredith,  C.J.C.P.,  at  the  trial, 
that  there  was  reasonable  excuse 
for  the  want  of  a notice  in  due 
time  ; and,  affirming  the  judg- 
ment of  Meredith, C.J.C.P.,  that 
the  defendants  had  not  thereby 
been  prejudiced  in  their  defence. 

Armstrong  v.  Canada  At- 
lantic R.W.  Co.  (1901-2),  2 
O.L.R.219,  4 O.L.R.  560,  applied 
and  followed.  O'Connor  v.  City 
of  Hamilton,  391. 

2.  Right  of  Over  Part  of 
Farm  Connecting  Two  Other 
Parts — User — Right  to  Place 
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Gates  at  the  Termini.'] — Plaintiff 
being  the  owner  of  a part  of  a 
farm,  which  was  subject  to  a 
right  of  way  connecting  two 
other  portions  of  the  farm, 
reserved  by  a former  owner  of 
the  whole  farm,  for  the  use  and 
benefit  of  himself,  his  heirs  and 
assigns  as  a lane  or  roadway  33 
feet  wide  across  . . so  long  as 
needed  or  required  in  passing  to 
and  from  the  other  lands  now 
owned  by  (the  grantor),  brought 
his  action  for  a declaration  of 
his  right  to  place  gates  at  the 
termini  of  the  right  of  way: — 

Held , that  he  was  so  entitled. 

Judgment  of  Falconbridge, 
C.  J.  K.  B.,  reversed,  Osier  and 
Maclennan,  J.  J.  A.,  dissenting. 
Siple  v.  Blow , 547. 


WILL. 

1.  Election — Life  Insurance.] 
A testator  upon  whose  life  there 
were  two  policies  of  insurance, 
one  assigned  to  his  wife  “ for  the 
use  and  behoof  ” of  his  wife  and 
children,  and  the  other  payable 
to  his  executors  for  the  behoof 
of  his  wife  and  children,  directed 
by  his  will  his  whole  estate,  in- 
cluding insurance  moneys,  to  be 
divided,  one-half  to  his  wife,  and 
the  other  half  to  his  children. 
By  a codicil  he  directed  that  “in 
lieu  of  the  house  and  premises 
(describing  them)  deeded  to  my 
beloved  wife  but  since  disposed 
of  and  the  proceeds  used  in  the 
business,  I give,  devise  and  be- 
queath and  hereby  direct,  in- 
struct, and  empower  my  execu- 
tors'to  pay  over  to  my  wife  the 


whole  amount  of  my  two  life 
policies.”  The  house  and  prem- 
ises had  not  in  fact  been  disposed 
of,  but  were  vested  in  the  wife 
at  the  time  of  the  testator’s 
death: — 

Held,  that  the  wife  was  en- 
titled to  the  insurance  moneys 
and  was  not  put  to  her  election 
between  the  additional  one-half 
given  by  the  codicil  and  the 
house ; the  two  elements  essen- 
tial to  a case  of  election  being 
wanting,  viz.,  the  disposition  by 
the  testator  of  something  belong- 
ing to  a person  taking  a benefit 
under  the  will — while  in  this 
case  there  was  merely  an 
erroneous  statement  of  fact — 
and  a gift  to  that  person  of 
something  in  the  absolute  con- 
trol of  the  testator,  while  the 
insurance  money  was  not. 

Judgment  of  Britton,  J.,  af- 
firmed. Mutchmor  v.  Mutchmor , 
271. 

2.  Construction  — Gift  Dur- 
ing Widowhood.] — A testator 
devised  all  his  real  and  personal 
estate  to  his  wife  for  her  sole 
and  absolute  use,  and  then  added 
“ The  real  property  while  the 
said  (wife)  remains  my  widow. 
But  in  case  my  wife  should 
again  marry  I request  my 
executors  to  sell  all  my  real  and 
personal  estate  when  my  young- 
est child  should  come  of  age, 
and  that  they,  my  executors, 
shall  divide  the  proceeds  be- 
tween my  six  younger  children.” 
The  widow  did  not  marry  again 
and  left  a will  devising  all  her 
real  and  personal  estate  : — 
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Held,  that  the  absolute  devise 
to  the  wife  was  not  cut  down 
by  the  subsequent  words,  which 
were  applicable  only  to  the  case 
of  the  widow’s  marriage,  and 
that  the  real  estate  passed  under 
her  will. 

Judgment  of  Street,  J.,  af- 
firmed. Re  Murnby , 283. 

3.  Construction  — Devise  — 
Life  Interest  — “ Premises  ” — 
Election.'] — The  testator  devised 
and  bequeathed  all  his  real  and 
personal  estate  to  his  wife  and 
children  in  the  manner  set  out 
in  his  will,  in  which  were  the 
following  provisions 

“ To  my  wife,  Marie  Martin, 
in  lieu  of  dower  and  at  her  own 
option,  the  sum  of  two  hundred 
dollars  yearly,  or  the  use  of  the 
premises  she  now  lives  in  and 
furniture  therein  during  her 
natural  life.” 

“To  my  son  Joseph  Martin 
the  south-west  half  of  the  north- 
west half  of  lot  10  . . con- 
taining 50  acres  . . also  the 

south-west  quarter  of  lot  10 
50  acres  . . subject 

to  the  following  conditions  . 
that  he  will  have  to  pay  the 
allowance  due  to  his  mother  in 
lieu  of  dower,  also  to  pay,”  etc. 

“ My  said  son  Joseph  Martin 
to  have  the  whole  above  men- 
tioned property  at  his  age  of 
majority,  but  is  not  to  sell, 
bargain,  or  mortgage  . . . 

before  he  attains  his  thirty-fifth 
birthday.” 

“ Marie  Martin  to  have  the 
full  and  whole  sole  control  of 
my  property  real  and  personal 


till  my  sons  are  full  age  of 
majority.” 

The  testator  and  his  wife 
lived  on  the  100  acres  devised 
to  Joseph.  After  the  testator’s 
death  and  before  the  majority 
of  Joseph,  the  widow  leased  the 
100 acres, reserving  the  dwelling- 
house  and  out-buildings  and  four 
acres  for  herself  : — 

Held,  Meredith,  J.,  dissent- 
ing, that  “premises”  meant  the 
whole  100  acres,  and  the  devise 
to  Joseph  must  be  read  as  sub- 
ject to  the  interest  of  his  mother 
for  life. 

Held,  also,  upon  the  evidence, 
that  the  widow  had  not  elected 
to  take  $200  a year  in  lieu  of 
“the  use  of  the  premises.” 

Judgment  of  Falconbridge, 
C.J.K.B.,  affirmed.  Martin  v. 
Martin  et  at.,  462. 

4.  Construction  — Gift  to  a 
Class — Death  of  Member  of  the 
Class  before  the  Testator — Right 
of  Children  of  Deceased  Member 
of  Class.] — The  testator,  who  at 
the  time  of  making  his  will  in 
1891  had  four  children  living  at 
Barnstable,  England,  devised 
two  houses  to  his  “ children  at 
Barnstable,  England,  to  be 
divided  among  them  in  equal 
shares.”  One  of  the  four  chil- 
dren died  after  the  making  of 
the  will  and  before  the  testator 
leaving  children: — 

Held,  applying  the  principle 
of  Re  Williams  (1903),  5 O.L.R. 
345,  that  section  36  of  the  Wills 
Act,  R.S.O. 1897,  ch.  128,  did  not 
apply  and  that  the  children  of 
the  deceased  child  took  no 
share.  In  re  Clark,  599. 
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5.  Construction  — Void  De- 
vise of  Life  Estate  — Accelera- 
tion of  Remainder.  ] — A testatrix 
bequeathed  to  her  adopted 
daughter  “the  whole  of  my  real 
and  personal  estate  for  her  sole 
and  only  use  absolutely  and  in 
the  event  of  her  decease,  with- 
out heirs,”  she  directed  that 
“ whatever  may  remain  of  my 
real  and  personal  estate  shall  go 
to  my  nephew  for  his  sole  use 
and  disposal.” 

The  adopted  daughter  was 
one  of  the  witnesses  to  the 
will : — 

Held , following  Aplin  v. 
Stone,  [1904]  1 Ch.  543,  that 
the  will  was  to  be  construed  be- 
fore the  effect  of  the  devisee 
being  a witness  was  to  be  con- 
sidered; that  on  the  true  con- 
struction of  the  will  the  decease, 
without  heirs,  of  the  adopted 
daughter  after  the  death  of  the 
testatrix  was  the  event  con- 
templated; that  “without  heirs” 
meant  without  children  lawfully 
begotten ; and  that  there  was  no 
direct  gift  to  heirs  or  children. 

Held , further,  that  the  gift  to 
the  adopted  daughter  being  void 
the  gift  to  the  nephew  took 
effect  at  once.  In  re  Maybee, 
601. 

6.  Devise  — Restraint  upon 
Alienation  — Validity  — Sum- 
mary Application  to  Determine 
—Rule  938  — Scope  of]  — A 
testator  devised  lands  to  his 
sons,  subject  to  a restraint  upon 
alienation.  The  sons,  desiring 
to  mortgage  the  lands  devised, 
applied  under  Rule  938  for  a 


determination  of  the  question 
whether  the  restraint  was 
valid : — 

Held,  that  Rule  938  gives  no 
authority  to  determine  such  a 
question.  Re  Martin,  638. 

7.  Construction — Bequest  to 
Wife — Limited  Power  of  Dis- 
posal— Summary  Application 
— Rule  938 — Scope  of] — A will 
was  as  follows  : “ I bequeath  to 
my  wife  all  that  I possess  with 
full  power  to  dispose  of  part  or 
the  whole  as  she  and  the  chil- 
dren may  think  wisest  and  best 
at  any  time: — 

Held,  that  the  widow  took 
the  absolute  ownership  of  the 
real  and  personal  estate  of  the 
testator,  and  that  the  children 
took  no  interest  under  the  will. 

The  question  whether  the 
widow  could  sell  without  the 
consent  of  the  children  was  not 
a question  which  could  be  deter- 
mined upon  a summary  applica- 
tion under  Rule  938.  Re 
McDougall,  640. 

8.  Construction — Bequest  of 
Personalty — “ Reversion ” — Gift 
Over — Life  Interest  — Absolute 
Interest.] — The  testator  by  his 
will  gave,  devised,  and  be- 
queathed to  his  father  “one-half 
of  my  ready  money,  securities 
for  money  . . and  one-half  of  all 
other  my  real  and  personal 
estates  whatsoever  and  where- 
soever with  reversion  to  my 
brother  on  the  decease  of  my 
father;”  and  gave,  devised  and 
bequeathed  to  his  brother,  his 
heirs  and  assigns  forever,  “ the 
remaining  one-half  of  all  my 
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ready  money,  securities  for 
money  . . and  the  one-half  of  all 
other  my  real  and  personal 
estate  whatsoever  and  whereso- 
ever.” 

At  the  time  of  the  testators 
death  there  was  a sum  of  money 
on  deposit  at  his  credit  in  a 
bank  : — 

Held , that  the  father  was  en- 
titled only  to  the  use  of  one-half 
of  the  money,  and  that,  subject 
to  the  life  interest  of  the  father, 
the  brother  took  the  same  abso- 
lutely. 

Decision  of  a Divisional  Court, 
7 O.L.R.  402,  affirmed.  Oster- 
hout  v.  Osterhout , 685. 

Life  Policies  — Bequest  to 
Wife — Subject  to  Payment  of 
Debts.] — See  Life  Insurance,  1. 

See  Gift. 


WINDING-UP. 

Discretion  to  Grant  Order — 
Assignment  for  Benefit  of 
Creditors .] — See  Company,  1. 

Two  Petitions  — Conduct  of 
Proceedings.] — See  Company,  4. 

Purchase  by  Inspector — Sale 
— Jurisdiction  — Liquidator.] 
— See  Company,  3,  5. 


WORKMEN’S  COMPENSATION 
ACT. 

See  Master  and  Servant,  2. 


WORDS. 

“ Ability  to J Pay .”]  — See 
Division  Courts,  1. 

“ Gross  Receipts.”]  — See 
Street  Railways,  1. 

“Including.”] — See  Life  In- 
surance, 2. 

“ Other  Property.”]  — See 
Criminal  Law,  3. 

“Premises.”] — See  Will,  3. 

“Proper  Outlet.”]  — See 
Water  and  Watercourses. 

“Reversion.”] — See  Will,  8. 

“Way , Work,  Machinery, 
Plant,  Buildings  or  Premises 
Connected  with,  Intended  for, 
or  used  in  the  Business  of  the 
Employer.”] — See  Master  and 
Servant,  3. 

“ Work  for  General  Advan- 
tage of  Canada.” — See  Consti- 
tutional Law,  1.  See,  also, 
Railways,  3. 


